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PREFACE 


\HE favourable reception of the new 
Inſtructor Clericalis in the King's 
Bench, has induced the author to believe, 


that a ſimilar publication, on the prac- 
tice of the Common Pleas, will not be un- 


acceptable o the profelſion. 


Tur hiflory of this court has already 
been deduced, and the theory of it's 


practice delineated, by a very maſterly 
hand. But ſuch a performance, with- 


out further aſſiſtance, will no more make 
a good practical lawyer, than the ele- 
ments of Euclid alone will make a good 


mechanic. 


To furniſh that afliſtance, 1 is the pro- 
feſled object of the following work; 


* Land Chief 8 Gilbert, in his Hiſtory and Practice 
of the Common Fes. 


wherein, 


. 


— - En ˙ EE nm, 


PREFACE. 


herein, as in the former, the author 
has endeavoured to ſelect ſuch matter 
only as may be truly uſeful ; and to ar- 


range it in ſuch method, as to afford the 
readieſt means of intelligence. 


Ir is not however on any ſuppoſed 
merit of his own, that he founds his hopes 


of ſucceſs; but on the great experience 


and abilities of the officers of the court, to 
' whoſe communication he is indebted, for 


much uſeful and authentic information, 


THE 


pL oP oma 


OF THE 
Court of Common Pleas, 
I Y the Saxon conſtitution there was one 


ſuperior court of juſtice in the Eing- 
dom : and that had cognizance both 


of civil and piritual cauſes; viz. the witte- 


nagemot, or general council, which aſſembled 


_ annually or oftner, wherever the King Kept 


his cofter, chriſtmas, or whitſuntide, as well to 
do private juſtice, as to conſult on publick 


buſineſs. At the conqueſt, tne eccleſiaſtical 


juriſdiction was diverted into another chan- 
nel; and the conqueror, fearing danger from 


theſe annual parhaments, contrived alſo to 


ſeparate their miniſterial power, as judges, 
from their deliberative, as counſellors to the 


crown. He therefore eſtabliſhed a conſtant — 


court in his own hall, made up of the offi- 


cers of his palace, and they tranſacted the 


buſineſs, both criminal and civil; likewiſe 
matters of the revenue. When they ſat in the 
hall, they were called a court criminal, when 
up Rairs, a court of revenue; the civil pleas 


they held in either court. This court was 
called by Brafon and other authors, aula re- 


B gia, 
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gia, or aula regis. Bratt. lib. 3. e. 7. Theſe 


high officers were aſſiſted by certain perſons 


learned in the laws, who were called the 


king's juſticiars or juſtices, and by the greater 
barons of parliament, all of whom had a 


ſeat in the aula regia, and formed a kind of 


court of appeal, or rather of advice, in 
matters of great moment and difficulty. 
All theſe in their ſeveral departments tranf- 
acted all ſecular buſineſs both criminal and 
_£ivil, and likewiſe matters of the revenue: 


and over all preſided one ſpecial magiſtrate, 


called the chief juſticiar, or capitalis juſticiarius 
totius Angliæ; who was allo principal miniſter 
of ſtate, the ſecond man in the kingdom, 

and, by virtue of his office, guardian of the 
realm in the king's abſence. And through 

this officer it was, who principally deter- 
mined all the vaſt variety of cauſes that aroſe 
in this extenſive juriſdiction ; and from the 
plenitude of his power grew at length both 


obnoxious to the people, and dangerous to 
the government which employed him. Spel- 


man's Gloſſ. 331, 2, 3. Gilb. C. P. 17 


This great univerſal court being bound to 


follow the King's houſehold in all it's progreſſes 
and expeditions, the trial of common caules 
therein was found very burthenſome to the 


ſubject. Wherefore king John, who dreaded 


alſo the power of the juſticiar, very readily 
_ conſented to that article which now forms 
the eleventh chapter of magna charta, and 
_ enacts, „ that Common Pleas ſhall not follow 
« our Court, but ſhall be holden in ſome place 


certain. This certain place was eſta- 
bliſhed in Meſtminſter- ball, the place where 


the 


of the Court of Common Pleas, 


the aula regis originally ſat, when the king 


reſided in that city; and there it hath ever 
ſince continued. And the court being thus 
rendered fixed and ſtationary, the judges be- 
came ſo too, and a chief, with other juſtices 
of the common pleas thereupon appointed; 
with juriſdiction to hear and determine 
all pleas of land, and injuries merely civil 
between ſubject ind ſubject : Which critt- 
cal eſtabliſhment of this principal court of 
common law, at that particular juncture 7 
and that particular place, g 
inns of court in it's neighbourhood ; and, 
thereby collecting together the whole body 
of the common lawyers, enabled the law it- 
ſelf to withſtand the attacks of the canoniſts 


and civilians, who laboured to extirpate and 
_ deſtroy it 


gave rile to the 


The auls regia being FUR ſtripp'd of 8 


conſiderable a branch of it's juriſdiction, and 
the power of the chief juſticiar being alſo 
conſiderably curb'd by many articles in the 
great charter, the authority of both began 
to decline apace under the long and trouble- 
ſome reign of Henry the third: And, in fur- 
ther purſuance of this example, the other 
{ſeveral offices of the chief 7u/ticiar were un- 
der Edward the firſt (who bee e. the 
Whole frame of our judicial polity) ſubverted 
and broken into diſtinct courts of judicature. 
The diſtribution of common juſtice between 
man and man was thrown into ſo provident 


an order, that the great judicial officers 
were made to form a cheque upon each other; 
the court of chancery iſſuing all original 


C writs under the great ſeal to the other courts; 
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the common pleas being allowed to determine 
all cauſes between private ſubjects; the ex- 


chequer managing the king's revenue; and 
the court of king's bench retaining all the 
Juriſdiction which was not cantoned out to 


other courts, and particularly the fuperin- 


tendance of all the reſt by way of appeal; 


and the ſole cognizance of pleas of the crown, 
or criminal cauſes: For pleas or ſuits are 
regularly divided into two ſorts ; pleas of the 
crown, which comprehend all crimes and 
miſdemeſnors, wherein the king (on behalf of 


the publick) is plaintiff; and common pleas, 


which include all civil actions, depending 
between ſubject and ſubje&t, The former 
of theſe were the proper object of the juriſ- 
diction of the court of king's bench; the 


latter of the court of common pleas; which 
is a court of record, and is ſtyled by Sir 


Edward Cote, ce tbe bk and key of the common 
e law;” 4 Inſt. 99. for herein only can real 
ons that is, actions which concern the 
right of freehold or the 1 be originally 
brought: and all other, or perſonal pleas 


e man and man are here determined; 


though in the latter the king” 8 bench has alſo 
a concurrent authority. 
This court without any writ, may, upon a 
ſuggeſtion, grant prohivitions, to keep as | 
well temporal as eccleſiaſtical courts within 
their bounds and juriidiction, without any 
original or plea dependi ing; for bs common 


_—_— Ss 4 


law, which in theſe caſes is a prohibition ot - * 


Ao 


itſelf, ſtands inſtead of an original. 4 Lift. 99 3 
Vaug h. 157. 12 Co. 108, Dy 
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of the Court of Common Pleas. 


4 Actions are alſo removed into this court 


out of inferior courts of record, by writ of 
* habeas corpus cum cauſa, or certiorari; and out 


, of inferior courts not of record, by pone, tolt, 


recordari, accedas ad curiam, or Writ of falſe 


3 | judgment. 5 
In term time, it may award a habeas corpus 
1 by the common law, for any perſon com- 


mitted for any cauſe under eden or felony, 


and thereupon diicharge him, if it ſhall 
clearly appear by the return, that the com- 
mitment was againſt law; as being made 
by one who had no juriſdiction of the cauſe, 


or for a matter for which, by law, no man 


: ought to be puniſhed, Vaugh, 154. 2 Jones, 14. 


And now it is clear, that this court has a 


general juriſdiction to grant writs of babeos 
Sir 


corpus, in ail cales, 2 Wils, 172. Wood's Caſe. 
1 And. 297. Mocr $39. 1132. 1 Brownl, 23. 


It alſo hath juriſdiction for the puniſhment 
of it's own officers and minitters, and all 
other perſons guilty of contempts againſt 
the rules and orders of the court, 


It's juriſdiction is general, and extends 
_ allo. 


throughout England, and by ſtatute of Glau- 
„ None ſhall have writs 
e of treſpaſs before juſtices, unleſs he ſwear 
wy by his faith, that the goods taken away 


e were worth 408,” 


7 8 


Lord Coke in his 2 Inſt. 31 1. ſays, © writs 


of treſpaſs are here put but ſor an example, 


ee for debt, e covenant, and the 
= like,” 


And as inferior courts RETRY are not of 


tions record cannot hold plea of debt, Sc. or 


n damages, but under 40s. ſo the ſuperior 
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courts that are of record cannot hold plea of 
debt, Sc. or damages regularly, unleſs the 
ſame amount to 40s. or above, ibid. For the 
wiſdom of the common law was, that men 
ſhould not be troubled for ſuits of ſmall 
value in the king's courts, but that they. 
ſhould be heard and determined in the county 
with ſmall charge, and little or no travel or 
loſs of time, for it was there accounted. 
againſt the dignity and inſtitution of thoſe 
high courts to hold plea of ſmall or trifling 
ene; ; otherwiſe the law that was inſtituted 
for the quiet of man, and for his defence, 
might be abuſed to his charge, vexation, and 
offence. And the maxim of the common 
law is, quod placita de catallis, debitis, Sc. 
que ſummum 40 8. attingunt, vel eam excedunt, 
ſecundum legem et conſuetudinem Angliæ, ſine 
brevi Regis placitari non devent, ibid. 312. 
By 43 Eliz. c. 6. it is enacted, © That if 

« any perſonal action be brought in any of 
cc her Majeſty's courts at Weſtminſter (not 
cc being for any title or intereſt of lands, nor 
c concerning the freehold or inheritance of 
e any lands, nor for any battery), it ſhall 
cc appear to the judges of the ſame court; 

c and being ſo ſignified by the juſtices be- 
&« fore whom the ſame ſhall be tried, that 
ce the debt or damages to be recovered 
therein ſhall not amount to the ſum of 
40s. that in every ſuch caſe the judges or 
« juſtices before whom ſuch action ſhall be 
«© purſued, ſhall not award the plaintiff an 
ce more coſts than the ſum of the debt or 
cc damages ſo recovered ſhall amount to, 

te but lefs at their diſcretion,” 


oC 


cc 


. 
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If upon a nonſuit in an inferior court 168. 
is given for coſts, by 23 H. 8. c. 15. debt 


lies for it in the ſuperior court, becauſe it is 


given by a ſtatute ſubſequent to tte 6 Ed. t. 


Cro. Eliz. 96. 


The ſtyle of this court is, © Pleas at 


C Weſtminſter before Alexander Lord Lough- 


e borough, and his companions juſiices of our 


Jord the king of the bench, of the term of the 
« Holy Trinity, in the twenty-third year of the - 


« reign of our Sovereign Lord George the third 


y the grace of God of Great Britain, France 


« and Ireland, king, defender of the faith, &c.“ 
The authority of this court in common 
caſes is founded on an original writ iſſuing 


out of the chancery, being the king's man- 
date from them to proceed to determine the 


cauſe; for it was a maxim among the Nor- 


' mans that there ſhould be no proceedings in 


the king's court in common pleas, without 


the king's writ; therefore a writ always 
iſſued to warrant this court's proceedings. 


But where the party is privileged, as an 
attorney or other perſon intitled thereto, it 


may hold plea on a writ of privilege, which 
is the firſt proceſs of the court iſſued againſt 
the defendant, to compel him to appear, and 


make his defence. 
It alſo holds plea by bill, which is in na- 


ture of a petition to the court, againſt any 


attorney, officer, or miniſter, intitled to 


privilege; and expreſſes either the grievance 


or wrong which the plaintiff hath ſuffered by 
the defendant, or elſe ſome fault by him 
committed againſt ſome law or ſtatute of 


| the realm, 


ML. | Allo 
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The authority and Jurisdittion, & c. 


Alſo a knight, citizen, or burgeſs, or other 
perſon intitled to privilege of parliament, 
may be ſued in this court by original bill, in 
manner as directed by the ſtatute 12 & 13 
W. 3. c. 3. and a peer, by the practice of the 
court, may alſo be ſued by original bill, 


and ſummons ; though this 1 is doubted to be 
law, 


of the Laws of England. 


AW, in general, is an art Gere i to 

the knowledge of juſtice, and to The 
well-ordering of civil ſociety ; fo the law of 
England in particular, is an art to know 
what is juſtice in England, and to pre- 
ſerve order in that kingdom. And this 
law may be divided into two kinds; the leu 
non ſcripta, the unwritten or common law; 
and the Jex ſcripla, the written or laute 
Jaw. 
The lex non ſeripta, 0 or unwritten law, in- 
cludes not only general cuſtoms, or the 
common law, but alſo the particular cuſ- 
toms of certain parts of the kingdom; and 
likewiſe thoſe particular laws, that are by 
cuſtom obſerved only in certain courts and 
juriſdictions; and are properly diſtinguiſhed 
into three kinds: 1. General Cuſtoms ” which 
are the univerſal rule of the whole kingdom, 
and form the common law, in 1t's ſtricter 
and more uſual ſignification. 2. Particular 
Cuſtoms ; which, Tor the moſt part, affect 
only. the inhabirants of particular diſtricts, 


Tr Certain 
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3. Certain particular Laws; which by cultom 
are adopted and uſed by ſome particular 
courts, of pretty LG and extenſive Jr 


diction. 


1. As to general cuſtoms, or the common 
law, properly ſo called; this is that law, by 


which the proceedings and determinations 


in the king's ordinary courts of juſtice ar 


guided and directed, This, for the molt 


part, ſettles the courie in which lands de- 
ſcend by inheritance ; the manner and torm 


of acquiring and transferring property; 
the ſolemnities and obligat! ons of contracts; 


the rules of expounding wills, deeds, and 


acts of parliament; the reipective remedies 


of civil injuries; the ſeveral ſpecies of tem- 


poral offences, wich the manner and degree 


of puniſhnenc; and an infinite number of 
minute particulars, which diffuſe themſelves 


as extenſively as the ordinary diſtribution ot 
common Jultice requires. 


2. Particular cuſtoms, are thoſe which be- 


long to particular counties, cities, towns, 

manors, and lordſhips; and theſe were very 
early indulged with the privilege of abiding 
by their own cuſtoms, in contradiſtinction 


to the reſt of the nation at large; which pri- 


vilege is confirmed to them by ieveral acts of 
Perliament, Mag. Cart. 9 Il. 3. c. 9. 1 Ed. 3. 
H. 2. c. 9. 14 £4, 3; . 6. 1. & 2. H. 4. 


C. J. 


Such is che cuſtom of Welt in Kent 
and ſome other parts of the kingdom. Vide 
Co. Lill. 140. Allo the cuſtom that pre- 
vails in divers antient boroughs, and there— 
fore called ee Eug li, that the youngeſt 


ſon 
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fon ſhall inherit the eſtate, in pieferetive to 
all his elder bothers. Co. Litt. 140. . Such 


is the cuſtom in other boroughs, that a widow 
ſhail be entitled for her dower, to all her 
_ huſband's lands. Co. Lit. 166; but at the 


common law ſhe is entitled to one third 
part only. Laſtly, there are many parti- 
cular cuſtoms within the city of London 


with regard to trade, apprentices, widows, 


orphans, Sc. All theſe are contrary to the 
general law of the land, and are good only by 


ſpecial uſage; though the cuſtoms of London 


are confirmed by act of 938 8 Rep. 


125. Cro. Car. 37. 2 . M. t. 8. fl. 3. 


To this may moſt properly be referred a 


particular ſyſtem of cuſtoms uſed only 
among one ſet of the king's ſubjects, called 
the cuſtom of merchants, or lex mercatoria * 
which, however different from the general 


rules of the common law, 1s yet ingrafted 


into it, and made a part of it; being al- 
lowed, for the benefit of trade, to be of the 
| utmoft validity in all commercial tranſ- 
actions. Winch, 24. | 


Cuſtoms muſt be reaſonable ; or rather, 


taken negatively, they muſt not be unrea- 
ſonable. Which is not, as Sir Edward Coke 


ſays, to be underſtood by every unlearned 
man's reaſon, but of artificial and legal 
reaſon, warranted by authority of law. Co. 


Litt. 62. Coke's Copyb. ſ. 33. 


| Cuſtoms ought ro be certain, A cuſtom 


that lands ſhall deſcend to the moſt worthy 


of the owner's blood, is void ; for how ſhall 


this worth be determined? But a cuſtom to 


deſcend to the next of male blood; excluſive 


of England. 


of malen is certain, and therefore good. 


1 Rl. Ar. 565, A cuſtom to pay two 


pence an acre in lieu of tythes, is good; 


but to pay ſometimes two pence, and ſome- 
times three pence, as the occupier of the 


land pleaſes, is bad, for its uncertainty, Yet 


a cuſtom, to pay a year's improved value 
for a fine on a copyhold eſtate, is good; 
though the value is a thing uncertain : for 


the value may at any time be aſcertained z 


and the maxim of law is, id certum eſt, quad 


certum reddi poteſt. Co. Lit. 33. b. 


Cuſtoms, though eſtabliſhed by conſent, | 
muſt be (when eſtabliſhed) compullory ; 
and not left to the option of every man, 
whether he will uſe them or no. Therefore 
a cuſtom, that all the inhabitants ſhall be 
reve rowards the maintenance of a bridge, 


will be good ; but a cuſtom that every man 


is to contribute thereunto at his own pleaſure, 


: is idle and abſurd, and indeed no cuſtom 
at all. 


Laſtly, cuſtoms muſt be 0 bet with 


each other : one cuſtom cannot be ſet up in 
oppoſition to another, For if both are really 
_ cuſtoms, then both are of equal antiquity, 
and both eſtabliſhed by mutual conſent : 
which to ſay of contradictory cuſtoms is ab- 
ſurd. Therefore, if one man preſcribes | 


that by cuſtom he has a right to have win- 


dos looking into another's garden; the 
other cannot claim a right by cuſtom to ſtop 
up or obſtruct thoſe windows; for theſe two 
contradictory cuſtoms cannot be both good, 
nor both ſtand together. He ought rather 


3 to 
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to 0 deny the exiſtence of the former cuſtom. 
9 Kep. 58. 

The written laws s, or leges ſcriptæ, are 
ſtatutes, acts, or edicts, made by the king's 
majeſty, by and with the advice and conſent 
of the lords ſpiritual and temporal, and com- 
mons, in parliament atſembled, 8 Rep. 20. 
And they are elther general or ſpecial, pubiick 
or private. 

A general or publick act, is an enlverſel 
rule that regards the whole community: 
and of this the courts of law are bound to 
take notice judicially and ex officio, without 
the ſtatute being particularly pleaded, or ſet 
forth by the party who claims an advantage | 
under it. 

Special or private as, are rather exceptions 
than rules; being thoſe which only operate 
upon particular perſons and private con- 
cerns: and of theſe the judges are not bound 


to take notice, unleſs they be formerly thewn 


and pleaded. Thus to ſhew the diſtinction, 
the ſtatute 13 Z72. c. 10. to prevent ſpiritual 
perſons from making leaſes for longer terms 
than twenty-one years, or three lives, is a 
publick act; it being a rule preſcribed to 


the whole body of tpiritual perſons in the 


nation: but an act to enable the biſhop of 
Chefter to make a leaſe to A. B. for ſixty 
years, is an exception to this rule; it con- 
cerns only the parties and the biſhop's ſuc- 
ceſſors; and is therefore a private act. 

Statutes alſo are either declaratory of the 
common law, or reniedial of ſome defect 


therein. Declaratory, where the old cuſtom 


of 


of the kingdom is almoſt fallen into diſuſe, or 
become diſputable; in which caſe the par- 


liament hath thought proper, in perpetuum rei 


teſtimonium, and for avoiding all doubts and 


difficulties, to declare what the common 
law is and ever hath been. Thus the ſta- 


tute of treaſons, 25 Ed. 3. cap. 2. doth not 


make any new ſpecies of treaſon; but only 


for the benefit of the ſubject declares and 
enumerates thoſe ſeveral kinds of offence, 


which before were treaſon at the common 


Remedial ſtatutes are thoſe which are made 


1 to ſupply ſuch defects, and abridge ſuch ſu- 


perfluities, in the common law, as ariſe 


either from the general imperfection of all 
human laws, from change of time and cir- 
cumſtances, from the miſtakes and unad- 
viſed determinations of unlearned judges, or 


from any other cauſes whatſoever, And this 


being done, either by enlarging the common 


law where it was too narrow and circum- 
ſcribed, or by reſtraining it where it was too 
Jax and Juxuriant, hath occaſioned another 


ſubordinate diviſion of remedial acts of par- 
lament, into enlarging and reſtraining ſtatutes. | 
As for inſtance, clipping the current coin 


of the kingdom was an offence not ſuf— 
ticiently guarded againſt by the common 


law: therefore it was thought expedient, by 


jia'ſute 5 Elix. c. 11. to make it high treaſon, 
which was not at the common law; ſo that 
this was an enlarging ſtatute. At common 
law alſo ſpiritual corporations might leaſe out 
their eſtates for any term of years, till pre- 
vented by the ſtatute 13 Eliz. before men- 

. tioned: 
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Of the Laws of England. 


tioned: this was therefore a reſtraining 


ſtatute. 


It may be ſaid that part of the civil and 
canon law are alſo a part of the laws of 
England; they being in force in cauſes liti- 
Cure in the ſpiritual 5 and the courts 
of admiralty. 


Of Actions, 


N ation is the form of a fait given by 
law, for the recovery of that which! 1s 


one's due; or it is a legal demand of a man's 


right; and invented to preſerve men's per- 


ſons and properties from the violence and 
injuſtice of others: it does in all inſtances of 
an injury being committed, either inflict a 
puniſhment upon the party offending, or 


give a recompence to the party injured. 


The deſign of entering into ſociety being 
the protection of our perſons and ſecurity of 


our property, men in civil fociety have a 


right, and are indeed obliged to apply to 
the publick for redreſs when they are in- 


jured : for were they allowed to be their 
own carvers, or to make repriſals, which 


they might do-in the ſtate of nature, ſuch 


= permiſſion would introduce all that incon- 


venience which the ſtate of nature did en- 


dure, and which government was at firſt 
invented to prevent. Hence therefore they 
are obliged to ſubmit to the publick the 
meaſure of their damages, and to have re- 
courſe to the law and che courts of juſtice, 


which 


A» A 


Of Actions. 


which are appointed to give them redreſs 
and eaſe in their affairs: and this application 
is what we call bringing an action. 

They are criminal or civil. 


Criminal, which lies for ſome penalty or 


puniſhmear in the party ſued, be it corporal 


or pecuniary, and are called actions penal. 
Popular actions, whereby a man hath com- 
mitted a breach of ſome penal ſtatute; and 


it is called a popular action, becauſe it is 


not given to one ſpecially but generally to any 
that will proſecute as well for himſelf as the 


king, and it is generally called a qui tam 


action; becauſe it is brought by a perſon 
« qui tam pro domino rege, &c. quam pro ſe- 


ipſo in hac parte ſequitur.“ Dyer 95. Lutw, 


133. 138. 5 Re 1 . 
Civil actions, are divided into real, perſon- 


property only, are ſuch whereby the plain- 


tiff or demandant claims title to any lands 
or tenements, rents, commons, or other 


hereditaments, in fee ſimple, fee tail, or for 


term of life: but theſe actions are now laid 
aſide, being very dilatory and expenſive; 


and a more commodious method is con- 


trived to diſpute the title of lands called an 
ejectment. Co. Lit. 284. 2 Inſt. 40. 5 

Perſonal actions, are account, aſſumpſit, co- Perſonal 
venant, debt, aſſault and battery, falſe impriſon- Act ons. 
ment, caſe and treſpaſs, _ 5 


Mixed actions, are ſuits partaking of the Mixed 
nature of the other two, wherein ſome real Act, 


property is demanded, and allo perſonal da- 

mages for a wrong ſuſtained; as for in- 

itance, ejectment, which intitles the plain- 
1 tiff 


15 


7 | ES CiviAcuions. 
al, and mixed. Real, which concern real 


— 22 — — 
—— — 2 — ̃ — — 


16 


Account. 


Tadebie: af. 
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Of attions. 


tiff not only to reſtitution for the term of 
years, but alſo damages for the wrong; 


waſte not only to recover the land waſted, 
but alſo treble damages, which 1s a perſonal 
recompence; and under theſe three heads 


may every ſpecies of remedy by ſuit or action 


be comprized. 


Account, lays againſt the bailiff, or receiver 


to a lord, or others, who, by reaſon of their 
offices and buſineſſes, are to render account, 
but refuſe to do it; and by Stat. 4 Ann. 
c. 16. It may be brought againſt the exe- 
cutors and adminiſtrators of every guar- 
dian, bailiff, and receiver, and by one 
Joint-tenant, tenant in common, his exe- 
cutors and adminiſtrators, againſt the 
other, as bailiff, for receiving more than 
his ſhare, and againſt their executors and 
« adminiſtrators :” but this action is ſel- 
dom uſed, the proceedings being difficult, 
dilatory, and expenſive; for if the demand 
be of conſequence, and the matter of an 
intricate nature, it is more adviſeable t to re- 


cc 


ſort to a court of equity. 
Aſſumpſit, is an action founded upon a 


contract, either expreſs or implied by law, 
and gives the party damages in proportion 


to the loſs he has ſuſtained by the violation 
of the contract: there are two ſorts, a ge- 
neral indebitatus Nun it, and a ſpecial aj- 
ſumpſit. 


Indebitatus aſſump 4, will lie in no caſe but 


ww debt will lie; and therefore it will 
not lie upon a wager, nor againſt the ac- 
ceptor of a bill of exchange: for his ac- 


ceptance is but a collateral engagement. 
Salt, 


Of Aﬀtions. 


en. 23. Pl. 3. 6. Med. 128. 2 Fd. Raym. 
1034. therefore it muſt be for a particular 


bo © undertaking, or collateral promiſe to diſ- 


© charge the debt or duty of another; as for 
not making a good title to land ſold accord- 

ing to promiſe ; not paying money upon a 
bargain and ſale according to agreement; 
not delivering goods upon promiſe 0 on de- 
mand, &c. 


Implied ofſumpſit, is where goods are fold, 


or work is done, without any price agreed 


upon a gquentum meruit; the law implies a 


7 


promiſe and ſatisfaction to the value: and 
there is another implied aſſumpſit, which is, 
when one has received money belonging to 
another, without any valuable conſideration 
given on the receiver's part. It alſo lies for 
money paid by miſtake, or on a conſider- 
ation which happens to fail, or through im- 
poſition, extortion, or oppreſſion, or where 
undue advantage is taken of the plaintiff's 
ſituation. 4 Burr. 1012. For money laid 
out and expended for the uſe of another, the 
law implying a promiſe of payment, and up- 
on an account ſtated. Carth. 446. 


Covenant ariſes where an agreement is made Covenant, 


by deed, or writing ſealed, between two 
perſons at the leaſt, each to perform certain 
covenants on his part; and as the good of 
ſociety requires a punctual performance "Al 
and that no perſon ſhould be allowed to re- 

ſcind and break through his contracts, ſo the 
law has provided a remedy by action of co- 
venant, in which the injured party 1s to re- 
cover damages for the violation of the con- 


(2 tract, 


| Debt. 


1 
Sault. 


3 alter 15 0 


Of Actions. 
tract, in beoportign 8 to the loſs he has ſuſ- 


tainec 


' Debt. This action was formerly very much 
uſed, but now is ſeldom brought, but upon 


ſpecial contracts under ſeal, wherein the ſum 


due is clearly and preciſely expreſſed, and 
matters of record; for if brought upon 
fmple contract, the plaintiff labours under 
two difficulties : firſt, the defendant has here 
the ſame advantage (as in action of detinue), 
that of vaging his law if he thinks proper. 


8 4 Rep. 94. And ſecondly, the plaintiff mull 


recover the whole debt he claims, or nothing 
at all. For-the debr is one ſingle cauſe of 
ation fixed and determined; and which 
the ciefore;” it the proof varies from the claim, 
cannot be looked upon as the fame contract 
whereof the performance is ſued. _ Re 
Aault lies where there is an attempt or 


offer, with force and violence, to do a cor- 


poral hurt to another, as by ſtriking him 
with or without a weapon, or preſeacing a 


gun at him at ſuch a diltance to which Fe 
gun will carry, or pointing g a pitchfork a 


him, or by drawing a {w ord, and waving in 


a menacing manner. 2 Roll. Abr. 545 Harck. 
„33. And it ſeems agreed at this day, 
that no words whatſoever, be they never ſo 
provoking, can amount to an aſſault, not- 
withſtanding the many ancient opinions to 


the contrary, Hawk, P. C. 134. 


Baltery is the unlawful beating of another. 
The leaſt touching of another perſon wilful- 
ly, or in anger, is a battery; for the lac 
cannot draw the line between different de- 


Of Actions. 


grees of violence, and therefore totally pro- 

Zhibirs the firſt and loweſt ſtage of it; every 
8 man's perſon being ſacred, and no other 
L | having a right to meddle with It in any the 
+. llighteſt manner. 6 Med. 173. 149. Vent. 256. 
1 very battery includes an aſſault, therefore 
2 if the defendant be found guilty of the bat- 
F 2 tery, it is ſufficient. Salł. 384. Pl. 36. Hag. 
C Pi. Cr. 1 34. | 
5 0 Any injury whatſoever, be it never 10 
2 ſmall, being act tually done to the perſon of a 
* man, in an angry or revengeful, rude or 
S inſolent manner, as by ſpitting i in his face, or 
1 any way touching him in anger, or violently 
h 2 juſtling him out of the way, are batteries ia 
„ the eye of the law. 6 Mod. 149. Ld. Rahm. 
“XK 62. Hawk. Pl. Cr. 13. 


= Afault and Falſe Impriſonment. This action Ault and 
T lies for every confinement of the perſon mp⁰νjẽ e 


le without ſufficient authority, and is common“ po 
m ly joined to an aſſault and battery; for every 

a | 2 impriſonment includes a batterv, and every 

ic 8 1 an aſſault; and to conſtitute the in- 
at Jury, there are two points requiſite: 1. The 

in detention of the perſon; and, 2. The un- 

k. lawfulneſs of ſuch detention. 2 luſt. 589. 

* For. 

5. > 1 Caſe. This action lies in a great variety Caſe, 
t- ol inſtances, viz. For affecting a man's repu- 

o tation or god name, by malicious, ſcanda- 


lous, 3 jlanderous words, tending to his 
r. damage and derogation, Hob. 128. on an 
1-7 allumpfi, or undertakiog by affectipg a 

aw 3 man's health, where, by any e 
e- practices of another, a man ſuſtains any ap- 
s Parent damage in his vigor or conſtitution; 
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Trover. 


Of Actions. 


as by ſelling him bad proviſion or wines, 


1 Roll. Abr. gg. Bro. Guarranty. 50.; by the 
exerciſe of a noiſome trade which infects the 


air in his neighbourhood ; or by the neglect 
or unſkilful management of his phyſician, 


furgeon, or apothecary. 11H. 6. 18. Noll. Abr. 
10. 12. Agaiuſt carriers and others upon the 


euſtom of England. Stat. 10 Ann. c. 14. 
Innkeepers for goods ſtolen in his houſe 
_ whilſt he is a gueſt, Moor 177 ; for deceits in 


contracts, bargains, and ſales, Danv. 73; for 


licious profecutions, 
reſcous, Roll. Abr. 112. 1 Salk. 15.; for ſtop- 


_ negligence; keeping a dog accultomed to bite 
theep, 1 Ven. 190.3 raking or enticing away 
my tervant or apprentice, whereby [loſe his 
ſervice, 1070. 177.3 diſturbance in the uſe 
of a ſeat in the church, Moor. 197. for in- 
juries done in commons, $y/e 168.; for ma- 
conſpiracy, eſcape, and 


ping up a water-courſe or way; breaking . 


down a party wall; 


his poſſeſſion any of his goods by delivery, 
finding, or otherwiſe; and ſells or makes ule 


of them without his conſent, or refuſes to 
and it is to reco- _ 


deliver them on demand; 


ver damages to the value of the goods. 2 Lil. 
Ar. 618. > 


This action will lie, although there be not 1 
an actual fiading 4 


; for wherever a man come 


ſtopping of antient 
lights, and for any private nuiſance to a 
man 's walls, light, or air, 3 Inſt. 231. 9 Rey. by 
$4- 3 againſt Sheriffs for default in executing _ 
writs, x Cro. 477 ; for diſturbing a parſon 1 in 
taking his tithes, Sc. 2 Cro. 478. — 
| Jrover is a ſpecial action on the caſe which | 
one man hath againſt another, who hath in 


n 
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Of Actions. 


& $1 » 


"10 the poſſeſſion of the goods of another 
by delivery, and does convert the ſame to 
| 0 his own u le, 
to found the action. 2 Bulſ. 313. And if the 
__ plaintiff recovers damages for the converſion, 

the property of the goods does thereupon 


that is a ſufficient finding 


| reſt in the defendant; who, as damages to 
the value of his goods have been recovered 
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ing 


a wage his law 
the bailor truſting to the bailiff's honeſty and 


Cro. 


againſt him, is to be conſidered as a pur- 
? chaſer of them. | 


Str. 1078. 
Detinue, is an action that lies for the reco- 


very of goods and chattels though the party 
came to the poſſeſſion of them by lawful 
, or pledg- 
g, and the plaintiff is to recover the thing 


means, as by bailment, borrowing 


in ſpecie or damages for the detainer; but as 


Pede ue: 


in this action the defendant 1s allowed to 


(for it was bot reaſonable that 


integrity at firit, ſhould allo truſt to his oath 
in a court of juſtice, ſince the reſtitution 


rienced that thoſe ST were 10 e as 


do retain the goods of another; would gene- 
rally put themſelves upon their oaths, occa- 
- honed the ſubſtituting the action of trover 
and converſion in the place thereof, which be- 


ing the action uſually made uſe of at this day. 
Co. Lit. 286. Roll. Abr. 57 5+ 10 Co. 57+ 4. 
Fac. 244. 

Treſpaſs lies for an injury done by one pri- 
vate man to another, as entering on another 
man's ground without a lawful authority; 
and doing ſome damage, however inconſi- 
derable, to his real property. For the right 


3 3 


might have been ſecret), which being found 
1 exceeding i inconvenient, it being often expe- 


Treſpaſs 


of 
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Of Actions. 


of meum and ſuum, or property in lands, being 


once eſtabliſhed, it follows as a neceſſary 


conſequence, that this right mult be exclu- 
ſive; that is, that the owner may retain to 


himſelf the fole uſe and occupation of his 
foil; every entry thereon, without the owner's 
leave, and (if contrary to his expreſs order) 


is a treſpaſs or tranſgreſſion. T he party muſt 


have property in the ſoil, and actual poſſeſ- 


ſion by entry, to be able to maintain it; or, 
at leaſt, it is requiſite, that the party have 


a leaſe and poſſeſſion of the veſture and herb- 
age of the land. Moor 456. 1 Infl. 57. 


2 Roll. Ar. $72. 2 Lil. Abr. 596. 2 Roll. 
Abr. 548. | 
The perſon in whom the general property in 


a perſonal chattel is, may maintain an action 


of treſpaſs for the taking or injuring thereof 
by a ſtranger, although he has never been in 
the actual poſſeſſion of it: For a general 
property does always draw to it a poffeſſion 
in law; which poſſeſſion 1 is, in the caſe of a 


perſonal chattel, by reaſon of the tranſito- 
rineſs of its nature, ſufficient to found an 


action of treſpaſs upon. 55 * 303. Pl. 
346. Latch, 214. 2 Buſſtr. 
Only the perſon, who has 1 5 poſſeſſion in 


fact of the real property to which an injury 
has been done, can maintain an action of 


treſpaſs for the injury: Becauſe the giſt of 


an action of treſpaſs, for an injury to either 
real or perſonal property, is the being diſ- 


turbed in the poſſeſſion of the property: 
Al. the having a general property, Goes not 
in the caſe of real property, as it does in the 
caſe of perſonal, draw to it a pofſeſſion in 

. 


Of Actions. 


bea. Bro. Tr. 9. 35% pl. 303. N. 345. 
3 Lev. 209. Latch. 263. 2 Bulſtr. 268. 


1 4 
7 3 


And there muſt not only be a poſſeſſion 1 in 


fact of the real property to which an injury 
has been done; but it mult be a lawful one. 
For an intruder into land does not gain by 
the intruſion ſuch a poſſeMon, as will enable 
him to maintain an action for a treſpaſs. 


. thereupon committed. 2 Leon. 1475 Plocv. 


1 546. 4 Leon. 84. | 
: Ter one of the parties to a treſpaſs IS 
liable to an action, for there can be no ac- 
1 ceſſary to a rreſpaſs, 1 Leb. 124. Bro. Ji. 
Tre. 113. 


Feoꝛ whom and againſt whom 


an Action will lie. 


5 S the law grants al fot at injuries, 
El A and gives a remedy for every kind of 
right, ſo it is open to all kinds of perſons, 

and none are excluded from bringing an ac- 
tion, except on account of their crimes or 
1 their country; as men attainted of treaſon or 

felony, perſons outlawed or excommunicated, 
cConvict in a pr emunire, alien enemies profeſ- 
ſed in orders of the papal religion, as friars, 

monks, Sc. (unleſs they have obtained a 
_ © pardon) infants, feme-coverts (unleſs by 
y 1 ipecial-cuſtom), or perſons not in rerum na- 
7 5 tua; but executors or perſons outlawed. 


y have a right to ſue in right of their teſtator 
or inteſtate, 1 ft. 128. 


„ They 
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vict recuſant outlawed, 


Foz whom and againſt whom 


They may be brought againſt all perſons 1 
whether attainted of treaſon or felony, a con- 


and excommuni- 
cated, Sc. 6 Rep. 3. 


But care muſt be taken how fuch actions are 
brought, as if an infant is plaintiff, he muſt 
ſue by his next friend or guardian, Roll, 


Abr. 287, 288.; unleſs he ſue with others as 
executor, and then he may ſue by attorney, 
for all of them together repreſent the teſ- 


tator. Roll. Abr. 288, If an infant is ſued, 


he muſt appear by a guardian; if not, the 


plaintiff may move the court to have one 


appointed. Roll. Rep. 303. Style 369. 2 Inſt. 26. 


If an idiot ſue or be ſued, he muſt do it in 


; perſon, Co. Lit. 135; but otherwiſe of him 
who ſhall become non compos mentis, for he 


| ſhall appear by guardian if within age, or by 


attorney if of full age. 4Co. 124. 1 Saund. 23-. 


A married woman malt ſue with her huſband; 
and in all cafes where they are both ſued al- 


though the huſband may anſwer alone), yet 


the wife ſhall never be forced to anſwer 
without her huſband (except it be a ſole 
merchant; i. e. when ſhe carries on a ſole 
and ſeparate trade, which is by the cuſtom 
of London only); and in that caſe the action 
muſt be againſt both. 10 Med. 6. 1 Inſt. 135. 
Executors, when they bring an action, muſt 
all be named; but when an action is brought 


againſt them, i it muſt be only againſt ſuch of 


of them as do adminiſter. 1 Rell. Ar. 924» 
Jenk. Cent. 106, 107. 


Alſo, if two men have lands and goods, 1 
together in Joint: tenäne pt and be wronged 


in 
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Lo. Lit. fect. 315, ibid. 198. a, S0 
tenants in common ſow their land, and a 
ſtranger eateth the corn with his cattle, 
though they have the corn in common, yet 
the action given to them is joint, and ſhall. 


DR, 


an Aﬀtion will lie. 


in them, they muſt ſue jointly. Co. Litt. 180. 


Tenants in common ought to join in actions 


5 as treſpaſs in "breaking into their 


ouſe, breaking their incloſure or fences, 


feeding, waſhing, or defouling their graſs, 
cutting down their timber, fiſhing in their 

piſcary; and ſhall recover jointly their da- 
mages, becauſe in thoſe actions, though their 
eſtates are ſeveral, yet the damages Turvive 


to all; and it would be unreaſonable to 
bring ſeveral actions for one ſingle treſpaſs, 


if two 


ſurvive. Go Litt. 198. a. But in real actions. 
and in actions allo that are mixed with the 


perſonalty, tenants in common {hall ſever 


in actions, becauſe they have ſeveral free- 
holds, and claim by ſeveral titles. Co. Lili. 
195.6, Allo in an affize and ſlander off titte, 
they mult ſever. Divers perſons may have 
an action of treſpaſs jointly for goods taken, 


or the like ; but of battery, or ſuch perſonal 


treſpaſs, the action ought to be ſingle: if 


one treſpaſs be done by divers, the plaintiff . 


may make it joint, or ſeveral, as he pleaſes. 


8 Rep. 159. And yet two char | join in a treſ 
paſs, do ſo make one treſpaſſer, that one of 


them is anſwerable for the other, and if they 


be ſued in one action, they may lever in 
pleas and iſſues. Str. 1140. And a releaſe to 


one, is a releaſe to all. Co. Litt. 232. —. Ally 
the jury muſt aſſeſs damages for al but 


there ſhall be but one ſatisfacti ion; _ where: 
@ Juints 
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The limita- 
ton of pre- 

1 rio tion nA 
Writ Of il pitt, 


Fo: whom and againſt whom, Cc. 


a joint- action doth lie againſt ſeveral perſons, 
and ſome of their names are known, and 


ſome are not, the action may be brought 
againſt them that are known by their part! 
cular names, and declare with a mul cum aliis, 


&c. 2 Lill. Abr. 469. Comb. 260. 


Within what time Attions are 


to be bought, 


T ſeems that, by the common law, there 
was no ſtated or fixed time as to bringing 


of actions, for my Lord Coke ſays, 2 Ii. 95. 
that the limitation of actions was by 
e force of divers acts of parliament;” and 
in order to prevent ſuits and inconveni— 
encies, the Stat. 32 H. 8. c. 2. ect. i. en- 


acts, That no perſon ſhall from henceforth 
5 ſue, have or maintain, any writ of right, or 
«© make any preſcription, title, or claim to or 
© for any manors, lands, tenements, rents, 

ce annuities, commons, penſions, portions, 


c corodies, or other hereditaments of the 


© polleſlion of his or their anceſtor or prede- 
e ceſſor, and declare and alledge any further 
ce ſeiſin or poſſeſſion of his or their anceſtor 


or predeceſſor, but only of the ſeiſin or poſ- 


ce ſeſſion of his anceſtor or predeceſſor, which 
e hath been or now is or ſhall be ſeiſed of 


ce the ſaid ma nors, lands, tenements, rents, 
« annuities, commons, penſions, portions, 


« corodies, or other hereditaments, within 
ec threeſcore years next before the fete of 
„the ſame writ next before the ſaid pre- 

by * ICTIPLION, 


"Be 144 
FED" 
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2 . ce 
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Within what time Attons, &c. 


. ſcription, title, or claim, ſo hereafter to 


be ſued, commenced, brought, made, 
or nals: oY 

Seft. 2. © That no manner of perſon ſhall 
ſue, have or maintain any aſſiſe of Morz- 
daunceſtor, couſenage, ayle, writ of entry 


upon diſſeifin, done to any of his anceſtors 
or predeceſſors, or any other action pol- 


ſeſlory upon the poſſeſſion of any of his 


anceſtors or predeceſſors, for any manors, 
© lands, tenements, or other hereditaments, 


of any farther ſeiſin or poſſeſſion of his or 


their anceſtor or predeceſſor, but only of 


the ſeifin or poſſeſſion of his or their an- 


Limitation of 
K reſcriprion to 
actions poſſei- 
ſory. 


I Bulftr, 162, 


ceſtor or predeceſſor which was or here- 


after ſhall be ſeiſed of the fame manors, 
lands, renements, or other hereditaments, 
within fifty years next before the zefte of 
the original of the ſame writ hereafter to 


be brought. 

Sect. 3. That no perſon or per! ons all 
hereafter fue, have or maintain any action 
for any manors, lands, tenements, or other 


hereditaments, of or upon his or their 
own ſeiſin or poſſeſſion therein, above 
thirty years next before the 7zeſte of the 


Concerning 
{uit for land 


of his own 


poſſeiſion. 


riginal of the ſame writ, hereafter to be 


brought. 


Seft. 4. © That no perſon ſhall hereafter 


Av vowry or 


make any avowry or cognizance for any ©3% ance 


for any rent, 
rent, ſuit, or ſervice, and alledge any ;;. e 004-26 


ſeilin of any rent, ſuit, or ſervice,” in the 


ſame avowry or cognizance, in the poſſeſ- 
ſion of any other, whole eſtate he ſhall 


pretend or claim to have, above fifty years 
e en 
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cc 
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Formedons in 


reverter, for= cc 


medons in re- «c 
mainder, cire 
> facias upon 
| hoes, See 21 0 
Jac. 2. c. 16. ce 


et 


| cc 
Bar for de- 
fault of ſeiſin ec 
within the ( 
time of limit- 
ation. 


* 


Within what time Actions 
next before the making of the faid avowry 


or cognizance. 

Sect. 5. © That all formedons in reverter, 
formedons in remainder, and ſcire ſacias. 
upon fines of any manors, lands, tene- 


© ments, or other hereditaments, at any 


time hereafter to be ſued, ſhall be ſued 
and taken within fifty years next after the 
ticle or cauſe of action fallen, and at no 
time after the fifty years paſſed. 

Sect. 6. That if any perſon or per- 
ſons, at any time hereafter, do ſue any 
of the ſaid aftions or writs, for any ma- 
nors, lands, tenements, or other heredita- 
ments, or make any avowry, cognizance, 
preſcription, title, or claim, of or for any 
rent, ſuit, ſervice, or other hereditaments, _ 
and cannot prove that he or they, or his 
or their anceſtors or predeceſſors, were in 
actual poſſeſſion or ſeiſin of and in the 
ſame manors, lands, tenements, rents, 
ſuits, ſervices, annuities, commons, pen- _ 
ſions, portions, corodies, or other heredi- 
taments, at any time or times within ri 
years before limited and appointed in 
this preſent act, and in manner and em 3 


as is aforeſaid, i the ſame be traverſed or 


denied by the party, plaintiff, demandant, 
or avowant, or by the party, tenant, or 
defendant ; that then, and after ſuch trial 


therein had, all and every ſuch perſon and 


perſons, and their heirs, ſhall from thence- 
forth be utterly barred for ever of all and 
every. the ſaid writs, actions, avowries, 
cogniance, Preſeription, title, or claim, 

10 acreafte! 


are to be bzought. 


"= hereafter to be ſued, had or made, of and 
4 for the ſame manors, lands, tenements, 
c hereditaments, or other the premiſes, or 
4 any part of the fame for which the ſame 

c action, writ, avowry, cognizance, pre- 
( ſcription, title, or claim, hereafter {hall be 
. at any time had, ſued, or made.“ 


7 


Proviſo to relieve women covert, infants Proviſo to te. 


or within ſix years next after ſuch perſon 


now being covert ſhall be ſole, or within 
fix years next after ſuch perſon 1 being 
out of the realm ſhall come and be within 
this realm: And that every ſuch e mall 


alledge within the ſix years the ſeiſin of his or 
their anceſtors or predeceſſors, or of his own 


poſſeſſion, or of the poſſeſſion of thoſe whoſe 
5 eſtate he ſhall then claim. 


In the conſtruction of this ſtatute it hath 
been holden, that in a formedon in reverter 


or remainder, or on a ſcire facias on a fine 
of ſuch nature, the demandant need not 
mention the ſtatute in order to make out his 


title, but the tenant, if he would take advan- 


tage of it, muſt plead it. Dyer 315. b. 


pl. 101. So in an avowry for rent, Moor 31. 
pl. 102. 1 Rel. Rep. 50. this ſtatute muſt 
be conſtrued ſtrictly; and that it does not 
extend to a formedon in deſcender, ceſſavit, nor 
reſcous. 4 Co. 8. 1 7 16. Lit. Rep. 314. 
It 


Within age, in priſon, or out of the realm, leve feme 
at the time of this Statute made, and that 
they may bring any of the ſaid writs or 

actions, or make any of the ſaid avowries, 
cognizances, preſcriptions, titles or claims, 
at any time within ſix years next after ſuch 
perſon ſhall accompliſh the age of twenty- one, 


coverts, &c. 


Conſtruction, 
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Within what time Actions 


It does not extend to a writ of right of 


dower, for the plaintiff does not count of his. 
poſſeſſion, nor of the ſeiſin of any anceſtor. 
Bro. St. Lim. 23. 


Not to extend 
to any wr:t of cc 


zmpedit, XC. 3 


ce 
cc 
cc 
C6: 
cc 


at 


Writs of far- 


Ti 


By the Mar. c. g. it is enacted, wy That | 


the 32 H. 8. c. 2. ſhall not extend to any 
writ of right of advowſon, quare impedit, or 


© aſlize of darreign preſentment, nor jure patro- 


natus, not to any. writ of right of ward, writ 


of raviſnment of ward for the wardſhip of 


the body; or for the wardſhip of any 


caſtles, honors, manors, lands, tenements, 


or hereditaments, holden by knight- ſervies; 
but that ſuch ſuits may be brought : as "Be 


the making the faid act.“ 


By Stat. 21 Fat. I. c. 16. 


For quieting 


medon ſhall men's eſtates, and avoiding of ſuits, be it en- 


be ſued wich 


£c5 


(e 


ce 
cc 
(e 
« 
cc 
cc 


cc 


cc 
cc 
ce 
cc 
cc 
6c 
_— 
6c 


(0 


acted, That all writs of formedon in de- 


ſcender, formedon in remainder, and for- 
medon in reverter, at any time hereafter 
to be ſued or brought, of or for any 


manors, lands, tenements, or hereditaments, 


whereunto any perſon or perſons now hath 
or have any title, or cauſe to have or pur- 
ſue any ſuch writ, ſhall be ſued and taken 
within twenty years next after the end 
of this preſent ſeflion ; and, after the ſaid 


twenty years, no perſon or perſons, or any 
of their heirs, ſhall have or maintain any 
ſuch writ, of or for any of the ſaid ma- 


nors, lands, tenements, or hereditaments; 
and that all writs of formedon in de- 
ſcender, formedon in remainder, forme— 
don in reverter, of any manors, lands, 
tenement:, or other hereditaments what- 
ſoever, at any time hereafter to be ſued 

cc on 
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are to be bought. p 31 


or bronghe by occaſion or means of any 


title or cauſe hereafter happening, ſhall be 


ſued and taken within twenty years next 


after the title and cauſe of action firſt de- 


Fry or fallen, and at no time after the 


ſaid twenty years; and that no perſon or Entry into 
perſons that now hath. any right or title of land, &. ſhall 


de with « 
entry into any manors, lands, tenements, 5 ae e 
or hereditaments, now held from rr 


them, ſhall thereinto enter, but within 
twenty years next after any other title of en- 
try accrued; and that no perſon or perſons 


Mall at any time hereafter make any 


entry into any lands, Sc. but within twent * 
years next after his or their right or title 


which ſhall hereafter firit deſcend or ac- 


crue to the fame ; and, in default thereof, 

ſuch perſons ſo not entering, and their 

heirs, ſhall be utterly excluded and Hande 

from ſuch entry after to be made.“ 

« Provided nevertheleſs, That if any per- ln fants, 3 


ſon or. perſons that 1s or hall be entitled coverts,. &. 


to ſuch writ or writs, or that hath or ſhall Fries: 
| have ſuch right or title of entry, be, or 
ſhall pe, at ho time of the ſaid right or 


title firſt deſcended, accrued, come or 
fallen, within the age of one and twenty 
years, feme covert, nen com pos mentis, im- 
prijoned, or beyond the ſeas, that then ſuch 


perſon, and perſons, and his or their heir 
<« and heirs, ſhall or may, ROLLINS 
the ſaid twenty years be expired, bring 


his action, or make his entry, as he might 
have done before this act: ſo as ſuch per- 


ſon and perſons, or his or their heir and 


heirs, ſhall, within ten years next after his 
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Conſtroction 
of the Statute, 


* 


Within what time Actions 


and their full age, diſcoverture, coming of 
ſound mind, enlargement out of priſon, 
te or coming into this realm, or death, take 
ec benefit of, and ſue forth the ſame, and at 


2 


cc 


no time time after the ſaid ten years.” 
In the conſtruction of this ſtatute it hath 


been holden, that the poſſeſſion of one joint- 


tenant is the poſſeſſion 'of the other, ſo far as 


to prevent this ſtatute, 1 Salk, 285, That a 
claim of entry to prevent the ſtatute of 


limitations muſt be upon the land, unleſs 
there be ſome ſpecial reaſon to the contrary. 


1 Salk. 205. 2 Str, 1086. That if a perſon 


be barred of his formedon, he is not thereby 


hindred to purſue his right of entry which 


afterwards accrues to him, no more than a 


_ perſon who has ſeveral remedies, and diſ- 


Te enants in 


common. 
Copyholds. 


1 of 


perional ac- 


tions. 


charges one of them, is excluded thereby 
from purſuing the others. 1 Lutw, 78 1 


1 Salk. 339. 2 Salk. 422. 


That if one tenant in common receives 


the whole profits for twenty years or more, 


yet this does not bar his companion; for the 


ſtatute of limitations never runs againſt a _ 
man, but where he is any ouſted or dif- 


ſeiled. 1 SK. 4233 

Copyholds are within the ſtatute, becau: 
it is an act made for the preſervation of 
the public quiet, and no ways tending to 
the prejudice of the lord or tenant. 


Moor 410. 5 
By flat. 21 Fac. 1. c. 16. „ 3 al. 


« actions of treſpaſs quare clauſum fregit, 2 


ce 
cc 


taking away of goods and cattle, all ac 


t than 


linue, action for trover, and replevin for | 3 


2 


tions of accompt, and upon the caſe (othe! . 1 


Ee 


are to be biougbt. 
tte than ſuch accounts as concern the trade of 
e merchandize between merchant and mer- 
* chant, their factors or ſervants,) all ac- 
tions of debt, grounded upon any lending 
or contraft without ſpecialty ; all actions of 
debt for arrearages of rent, and all actions 
of aſſault, menace, battery, wounding, and 
te impriſonment, or any of them which ſhall 
ec be ſued or brought at any time after the 
« end of this preſent ſeſſion of parliament, 
© ſhall be commenced and ſued within the 
© time and limitation hereafter expreſſed, 
cc and not after (that is to ſay) the ſaid ac- 
die tions upon the caſe (other than for ſlander), 
tc and the ſaid actions for accempt, and the 
d ſaid actions for treſpaſs, debt, detinue, and 
te replevin for goods or cattle, and the ſaid 
© action of treſpaſs, quare clauſum fregit, 
& within i years next after the cauſe of ſuch 
& adlions or ſuit, and not after; and the ſaid 
© actions of zreſpaſs, of aſſault, battery, 
« wounding, impriſonment, or any of them, 
© within four years next after the cauſe of 
« ſuch ations or ſuit, and not after; and 
b the ſaid action upon the caſe for words, 
* within two years next after the words ſpoken, 
and not after.“ e 8 


That if in any the ſaid actions or ſuits Their limi- 
judgment be given for the plaintiff, and tation after 
the fame be reverſed by error, or a verdict judgment or 


F pals for the plaintiff, and upon matter 
* alledged in arreſt of judgment, the judg- 


A ment be given againſt the plaintiff}, that he 
take nothing by his plaint, writ or bill; 


; 1 or if any the ſaid actions ſha}l be brought 
by original, and the defendant therein be 
" D % ovilawed, 


outlawry re- 
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„ tery, wounding or impriſonment ; actions 
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Within what time Actions 


outlawed, and ſhall after reverſe the out- 
lawry, that\ in all ſuch caſes the party 


plaintiff, his heirs, executors or admini- 
ſtrators, as the caſe ſhall require, may 
commence a new action or ſuit, from time 
to time within a year after ſuch judgment 
reverſed, or ſuch judgment given againſt 


the plaintiff, or "Oy reverſed, and 
not after. 


« That if any perſon or perſons, that is 


or ſhall be intitled to any ſuch action of 
treſpaſs, detinue, action for replevin, ac- 


tions of accompts, actions of debts, ac- 


tions of treſpaſs for aſſault, menace, bat- 


upon the caſe for words, be or ſhall be at 


the time.of any ſuch cauſe of action given 


or accrued, fallen, or come within the 
age of twenty-one years, feme covert, ns 
compos mentis, impriſoned, or beyond the jets, © 
that then ſuch perſon or perſons ſhall be 
at liberty to bring the ſame actions, ſo s 


they take the ſame within ſuch times 2 


are before limited, after their coming to, 


or being of full age, diſcovert, of {ane me- 


mory, at large, and returned from beyond 55 


the ſeas, as other perſons having no ſuch 


impediment, ſhould be done. 
If the plaintiff is in England when the cauſe 


of action accrues, the time of limitation be- 
gins to run, though he afterwards gos 
abroad. Wils. 134. The ſtatute does f 3 
begin to run againtt a foreigner, till he comes 
into Augland. 3 Wils. 145. 


With reſpect to merchants accounts, | 


are within the hath been Jerermines, that they mean ſuc 


ac cou 475 ; 


_ AC« 
bat- 


tions 


be at 
given 8 
1 the 
f, 10h 
e jeas, 5 


Ul be 
ſo as 
nes 4 


ng T0 
1e_ me- 
beyond 


o ſuch 


© cauſe : 


jon be- 


s 9055 i 
loes H 
e come 5 

a7 Mn eſcape, there being no remedy for credi- 
tors before, but by action on the caſe, 
gaund. 37, 1 Lev. 191. 2 Reb. 93.; nor can 


aunts, ! 
an fluch. 
1CCOU wer 


456. 


are to be bꝛought. 


"Wcounts as are open and current only; and 
"that therefore, if an account be ſtated and 
Fettled between merchant and merchant, and 
g ſum certain agreed to be due to one of 
them, if he to whom the money is due, does 
not bring his action within the time limited, 
he is barred by the above ſtatute. 2 Med. 312. 


2 Saund, 124. Lev. 287. Vent. 90. 2 Vern, 


Debt on the 6 Ed. 6. for tithes 
ward for a fine of a copyhold, rent on an Kc. not. 
- Ipcenture of leaſe, or for an eſcape, are not 
| within the ſtatute, 1 Sid. 30 5 Sgund. 33. 


88. 106. 


4 


25 


Action on a bond 1s not within the ſtatute; Afton on 

yet the practice is, that where an action is bend not, 
brought on a bond of twenty years ſtanding 
and on which no intereſt has been paid for 
that time, the defendant may plead ſ/it ad 
diem, and will be preſumptive proof of the 
payment, ii the plaintiff does not proveeither 
the payment of the intereſt, or a demand 
Precedent. In chancery, an obligee on a 
hond was refuſed any relief. Chan, Rep. 78. 


or on an Pebifor likes, 


. 1 Lev, 273. Nor can the ſtatute be gheriff cannot 


Wiles on a contract in law, which is dif- 


ferenc from thoſe actions of debt on a lend- 
ing or contract mentioned in the ſtatute, and 
hecauſe it is grounded on the ſtature, x R. 2. 


b. 12. which firſt gave an action of debt for 


| 5 + 


cute. 


Pleaded by any ſheriff to an action brought plead the fa. 
againſt him for money levied on a eri facias, 
hbecauſe the action is founded iz malefcis, and 


30 Within what time Atﬀions 
it be pleaded to an action on the judgment, 
1 Mod. 205. 212. A charity is not bound b) 
length of time, 2Yern. 399.; a legacy is no! 
within the ſtatute, 1 Yern. 256.; nor a mort. 
CCW 
Scan. Mag. For words, this does not extend to ſcanda. 
not within dalum mag natum, nor to caſes where the ſpe. 
3 cial damage is the giſt of the action; bu 
where the words of themſelves are action: 
aaaäaable, ſpecial damage will not take them ou 
Slander of of the ſtatute. 1 Sid. 95, Saund. 61. Not 
title not. to actions for ſlander of title, for that is no 
properly ſlander, but a cauſe of damage; 
and the ſlander intended by the ſtatute 1; 
[RR NM to the perſon. Cro. Car. 141. Pain. 530. 
HEE! 15 ET, — 
Fr i words are If the words of themſelves are aftionable, 
HON i eee without the neceſſity of alledging ſpecial da. 
they we with- Mages, although a loſs enſues, yet in thi 
in the ſtatute. caſe the ſtatute of limitations is a good bar; 
but if the words, at the time of the ſpeaking 
them, are not actionable, but a ſubſequen 
loſs enſues, which entitles the plaintiff to by 
Action, in ſuch caſe the ſtatute is no bar, 
Sid. 95, Ray. 61. 3 Mod. 111. As for 
| calling a woman a whore, by which ſhe loſt 
64 RO her marriage ſeven years afterwards, the 
160 ſtatute is no bar; for it is not the words, 
but the ſpecial damage, which is the cauſe 0. 
action in this caſe. Sid. 95. Salk. 206. pl. 5. 
And that was incumbent on the plaintiff 10 
prove the ſpecial damage, otherwiſe the action 
would not have laid for the words. 
Treſpaſe pe, Treſpaſs and aſſault. If treſpaſs be brougit 
quid jervitium for beating a ſervant per quod ſervitium amiſi,, 


amiſit, 15 not this is not ſuch an action as is within the. 


within the | Ratuts 
Hatwte. aha | | | 


„ 


; | 
zment. Matute, being founded on the ſ pecial damage. 
und by Halb. 206. 
is no; By 3 & 4 Ann. c. 9. Aan on promiſſory 
mort Pes ſhall be brought within the time ap- 
"0 pointed for actions upon the caſe. 
ſcanda . By 4 Ann. c. 16. All ſuits in the admiralty 
he ſpe. . for ſeamen's wages ſhall be commenced in ſix 
n; bu . after the cauſe of Action. 
action. By the 31 Eliz. c. 5. J. 5. All actions, 
em o « ſuits, bills, indictments, or informations, 
„ No © which, after twenty days next after the end 
t is not « of this ſeſſion of parliament, ſhall be had, 
amage; ee brought, ſued, or exhibited for any forfeit⸗ 
atute ß ec ure upon any ſtatute penal, made or to 
n. 530. * be made, whereby the forfeiture, is or ſhall 
— ee be limited to the queen, her heirs or ſuc- 
onable, ll ceſſors only, ſhall be had, brought, ſued, 
cial da. © or exhibired within two years aſter the 
in 0 offence committed, or to be committed 
od bar; © againſt ſuch act penal, and not after two 
peaking years: And that all actions, ſuits, bills, 
ſequen or informations, which, after the ſaid 
F ro his 7 twenty days ſhall be had, brought, ſued, 
no bar, or commenced for any forfeiture. upon 
As fo: any penal ſtatute made or-to be made, 
the lot &« except the ſtatutes of tillage, the be- 
ds, the © nefit and ſuit whereof, is or ſhall be by 
words, | the ſaid ſtatute limited to the queen, 
cauſe of | her heirs or ſucceſſors, and to any 
6. pl. 5. „ other which ſhall proſegute in that be- 
intiff 0 half, ſhall be had, brought, ſued, or 
ie action commenced, by any perſon that may 
- 8 lawfully purſue for the ſame, as aforeſaid, 
brought LE one year next after the offence 
m ann. ommitted, or to be committed, againſt 
thin the | = the 


ſtatute, = | 
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are to be bꝛought. 
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Mithin what time Actions 
the ſaid ſtatute; and in default of ſuch 
purſuit, that then the ſame ſhall 


had, ſued, exhibited, or brought for 
the queen's majeſty, her heirs or ſuc. 


ceſſors, at any time within two year; 
aftef that year ended: And if any 


action, ſuit, bill, indictment, or informa. 


tion for any offence. againſt any penal 


e Tftatute made or to be made, except the 


ſtatute of tillage, ſhall be brought after 
the time in that behalf befare limited, 
that then the lame ſhall be void and of 
none effect. : 
ce Provided, that where any informs 

tion, ind! Amiene or other ſuir, is ot 
mall be limited by any ſtatute penal, to | 
be had, ſued, commenced, or brous 1: 
within ſhortet time than 1s afore- rehearſcd 
that in every ſuch caſe, the action, 
&c. or other ſuit, ſhall be brough 
within the time limited by ſuch ſtatute 
Seb. 6. 


By 21 Jac. 1. c. 4. En No officer - ſhal 


receive, file, or enter of record, any in. 
formation, bill, plaint, count, or decla 
ration, grounded on any penal ſtatute 
(being within the ſtatute of the 21 Jo, 
until the rmformer or relator hath firi 
taken a corporal oath before ſome of h 
judges of the court, that he believes |! 
his conſcience the offence was com 
mitted within a year before the in. 
formation or ſuit, within the count 
where the ſaid information or ſuir ve 
commenced. ah 


ſuch. 


| be 


fort 


uc 


years 


any 
InAs. 
penal 
It the 

after 


aited, 


nd of > 


orma. 


Is. or: 


'OU2 bo 
arſe, 


1Ction, | 


rough! 
Latute, 
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th firi 
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the 1 | 
coun 
Uit my 


common law; 
an offence at common law, 
ſtrained by any of theſe ſtatutes. 5 
4 Mod. 144. 


are to be hꝛought. 


quent penal ſtatutes are not reſtrained there- 


by. 


4031. 


Salk. 372. pl. 13. 

2. That an offence prohibited by 
any penal ſtatute, be alſo an offence at 
the proſecution of it, as of 


5 Mod. 425. Str. 


is no way re- 


Hob, 270. 


3. That if a fuit on any 


enal ſtatute be brought after the time 


limited, the defendant need not plead the 


"ſtatute, bur may take advantage of 1 it under 


8 — 4 af 8 8 " 4 
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theſe ſtatutes, bu 
manner as before. 


1 3 Leon. 237. 


the general iſſue, | 
party grieved is not within the reſtraint of 

ſue in the ſame 
Cro. Eliz. 645. 
Show. 354. Carth. 233. 


_ Show. 353. 


but may 


4. That the 


Ney 71. 


An action of debt was brought on the 


G. L. at cards. 


paid, 


31 Eliz. 


D4 


9 Ann. c. 14. by a common informer againſt 
Sir Thomas Frederik for winning 5251. of 
The money was loſt and 
11 March 1757, and the original not 
ſued out till Mich. 1762. This court held it. 
a a caſe within 31. E. though the action given 
in the firſt inſtance was to "the party g grieved, 
and after to the common informer alone; ; for 
ſuch action would have been within 7 H. 8. 
was made to narrow the 
time given by that ſtatute, and therefore 
Could never mean to leave any actions unre- 
trained in time; the latter part of the clauſe 
muſt therefore be conſtrued to extend to 


them 


21 Jar. 1. c. 4. 


4 39 
In conſtruction of theſe ſtatutes, it hath Conſtraction 
been holden, 1. That the 
does not extend to any offence created ſince 
that ſtatute; ſo that proſecutions on ſubſe— 
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them. Lootup. v. Sir Thomas Fredericks 

M. 6 Geo. 3. Buller's niſi prius, 190. 1 

A capias be- When an action is limited by a ſtatute to _ 
ing o. o uced be commenced within a certain time, a 
Is ſuficievt capias ad reſpondendum, ſued out within that 
to ſhew that | 
| the action is time may be produced in evidence at the 

| brought in trial, to prove that the action was com— 

due time. menced in due time, 3 Vils. 465. But if 

the writ was not ſued out till after the 

year, though by relation it would be within 

the time, the plaintiff ought to be non- 

ſuited. Morris and Harwood, M. 3 Geo. 3.˙ 

Bull. mſi 7 privs, I 3 8. 


; OF THE 


q PE in this Court. 


T has been already olerved, that this court 


cannot hold plea in ordinary caſes, without the 


r who made it out returnable in this court. 
The original is a mandatory letter from the king, 


Yo in parchment, ſealed with his great ſeal, and direct- 
ed to the ſheriff of the county, requiring him to 
command the party accuſed either to do juſtice to 
the complainant, or elſe appear in court, and anſwer 
the accuſation, 


Theſe writs are either optional or Perun e and 


he præcipe quod reddat 1s, in the alternative, 


or ſhew the reaſon wherefore he hath nat done it: 


the uſe of this writ is, where ſomething certain is 
demanded by the plaintiff; as to reſtore the poſ- 


3 Ting s original writ, therefore the plaintiff, in a 

perſonal action, was, in the firſt inſtance, obliged to 

make out a præcipe for the ſame, and apply to the 
curſitor of the county in which his cauſe of action 


Original, 


called by the names of a præcipe quod reddat, or a 
5 ee fecurum, and, for ſhortneſs, a pone, 


commanding the defendant to do the thing required, 


ſeſſion of his land, to pay a' certain liquidated debt, 


to perform a ſpecific covenant, to render an ac- 
count, and the like; in all which caſes the writ is 
drawn up in the form of a præcipe or command, to 
do thus, or ſhew cauſe to the contrary ; giving the 


defendant his choice, to redreſs the 1 jury or ſtand 


the ſuit, 


Tube þ te fecerit fieurum, directs the ſherif to 
| cauſe the defendant to appear in court, without any 
option given him, provided the plaintiff gives the 
1 Peu keurity effectually to proſecute his claim. 


This 


Ik 


but only damages to be aſleſſed by a jury. For 1 
this end the defendant is called upon to appear in 


court, pf#vided the plaintiff gives good ſecurity of 
| proſecuting his claim. 


Of the Proceedings 


This writ is in uſe where nothing ſpecifically i 
demanded, but only a ſatisfaction in general. Such 
are writs of treſpaſs, or on the caſe, wherein no 


debt or other ſpecific thing is ſued for in certain, 


This ſecurity is common to both writs, and for- 


merly were reſponſible perſons taken by the ſheriff, 
to anſwer for the plaintiff, if he failed in the action, 
to ſuch amercement as the court ſhould ſet on him 
for raiſing a falſe accuſation ; the ſufficiency of whom 


the theriff was liable to the king. 
On receipt of either of theſe writs, the ſherif 
made out his ſummons to the defendant; directed to 


his batliffs, called ſummoners, who either ſummoned 9 
him perſonally, or left the lame at his houle or place 


of abode. 


On this ſummons the defendant either l 


or eſſoigned or made default; if he appeared, the 
plaintiff then proceeded againſt bim by delivering a 


declaration. If he eſſoigned (that is, ſent his ex- 
cuſe by a ſervant for not t appearing), the excuſe was | 
to be ſent on the day the writ was returnable ; for 
if he omitted that day, an exception might be entred 
the next day to his n9-appearance, and the plaintiff 
might have an order that the defendant? 8 elſ1ign or 8 
| excuſe be not received ; from this exception fo taken 
and entred, the ſecond day after the return of the 
writ. v was cited the day of exception: the third day 
the ſheriff returned his writ into court, which was 


delivered into the cuſtody of the cuſtos n and 


from thence, this day was called the day of return 
Brevium; then it was, this court was ſeifed of the 
cauſe by the poſſeſſion of the writ. The fourth dag 
was called the day of appearance, or dies aniori, 
which was the time granted 2x gratia, for the party 1 
to appear: * for our ſturdy anceſtors held it beneath © 
the condition of a freeman to be obliged to appear, | 
% or is do atiy other ad? at the preciſe time appointed i 


bs Fequire 74.“ 


in this Court. 


Nec ic required „ Tf the defendant did not then appear, 

= "the plaintiff offered 1 the filacer recorded 
7 his appearance, and the 

if, either ſummoned the defendant, or that the defend- 


eriff's return, that he 


ant had nothing by which he could be ſummoned: 


| if the ſheriff returned fummonire fect, then he award- 


ed an attachment and diſtreſs infinite, if the action 
Was in debt; but in treſpaſs, becauſe there was a 


fine to the king, the king's proceſs (which was a 
capias) was awarded, or a diſtreſs as the court 
thought proper; but if the ſheriff returned, that the 

© defendant had nothing by which he could be ſum- 


moned, then the capias was awarded even in debt, 


| 5 and pluries; and upon the like return, the plaintiff 
might ſue the defendant to outlawry, by which he 
77 forfeited all his goods, loſt the profits of his land, 


6 Stat. 25 Ed. 3. c. 17. and in actions on the caſe 
y the 19. H. 7. c. 9. If the defendant could not 
be arrefted on the capias, the copias being returned 
non e&ft inventus, and filed with the cuſſos brevium, 


the plaintiff, upon application, might have an alias 


and was liable, if taken, to be impriſoned. 


Before the Stat. 19 H. 7. c. g. which allowed 


the writ of capias ad reſpondendum in actions on the 


caſe, a practice was introduced in this court, of 


commencing the ſuit by an original writ of treſpaſs 


quare clauſu im fregit, for breaking the plaintiff's 


cloſe vi et armis, which, by the old common law, 


ſubjected the defendant's perſon to be arreſted by 
writ of capias and then afterwards, by connivance 


of the court, the plaintiff might proceed to proſe- 
cute for other leſs forcible injury. This practice, 


(through cuſtom rather than neceſſity, and for ſav- 
ing ſome trouble and expence, in ſuing out a ſpecia! 


original adapted to the particular injury) ſtill con- 
tinues in almoſt all caſes (except in actions of debt), 


for if the defendant appeared at the return of the 


writ, or on. the diſtringas, the plaintiff might declare 
againſt him in any action he ſhould think proper, 
and, after judgment, purchaſe a ſpecial original to 

Warrant 


43 
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The preſent 


Practice. 


Of the Proceedings 


warrant the d which would prevent the 


judgment being arreſted or reverſed. 


This was the regular and orderly mode of pro. 
: cceding ; ; but now the uſual practice is, to ſue out a 
capias in the firſt inſtance, upon a ſuppoſed return of 


the ſheriff of the original. 


Originally, if the ſheriff found the 4 8 he 
was obliged to take him into cuſtody, in order to 


produce him in c6urt upon the return, however ſmall 


and minute the cauſe of action might be. For not 
having obeyed the original ſummons, he had ſnewu 
a contempt of the court, and was no longer to be 
truſted at large ; but when the ſummons fell into 
diſuſe, and the. capias became the firit proceſs, it 
was thought hard to impriſon a man for a contempt _ 


which was only ſuppoſed : and therefore in common 


_ caſes, by the gradual indulgence of the courts (at 
length authorized by Stat. 12 Geo. 1. c. 29. amend- 
ed by the 5 Geo. 2. c. 27. and made perpetual by 
Stat. 21 Geo. 2. c. 3.), the defendant is now only 


to be perſonally ſerved with a true copy of the writ, 


with notice in writing directed to him, to appear by _ 
his attorney in court to defend the action; which _ 
in effect reduces it to the ſummons of the ſherif, 
And if the defendant thinks proper to appear at the 
return, he enters the ſame with the proper filacer ; 
but if he does not appear on the return day of the : 
_ writ, or within eight days after, the plaintiff may, 
upon an affidavit made of the ſervice of a true copy 
of ſuch writ, cauſe an appearance to be entred for 
him, purſuant to the Statute of the 12 Geo. 1. c. 29, 
and proceed thereupon as if the defendant had done 


it himſelf. 
But if the plaintiff 55 make Adavit, or aſſert 


upon oath, that the cauſe of action amounts to ten 
pounds or upwards, then, in order to arreſt the de- 


fendant, and make him put in ſubſtantial ſureties for 


his appearance, called ſpeczal bail, it is required by 
Stat. 13 Car. 2. fl. 2. c. 2. that the true cauſe of 


action ſhould be expreſſed in the body of the writ; 
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in this Court. 


treſpaſs in breaking his cloſe © 


court (the defendant not being preſent), in double 


Y We ERS. 


4 &« that the ſaid 4 may anſiver to the 
te. 9laintiff of a plea 0 
4 70 64 18 EGRD, * may anſwer him, according 
c to the cuſtom of the court, in a certain plea of 
5 treſpaſs on the caſe, en „ to his damage 
«, 201.” 0 | 
This ſtatute had like to have ouſted the king's 
| bench of all it's juriſdiction over civil injuries 
without force: for, as the bi of Middleſex was 
' framed for actions of treſpaſs, a defendant could 
not be arreſted and held to bail thereupon for 
breaches of civil contracts: but to remedy this in- 
convenience, the officers deviſed the method of add- 
ing the clauſe of ac-tiam to the uſual complaint of 
treſpaſs. In imitation of which, Lord Chief Fuftice _ 
North, a few years afterwards, in order to ſave the 
ſuitors of this court the trouble and expence of 
ſuing out ſpecial originals, directed the clauſe of ace 
_tiam alſo to be inſerted in the capias. 
The ſum ſworn to by the plaintiff is marked upon | 
te back of the writ ; and the ſheriff, or his officer 
the bailiff, is then obliged actually to arreſt or take 
into cuſtody the body of the defendant, and having 
ſo done, to return the writ (when called on by a 
rule for that purpoſe), with a cept Corpus indorſed 
I thereon. 
When the defendant is 1 he muſt either Bail Bond. 
o to priſon for ſafe cuſtody, or put in ſpecial bail 
to the ſheriff to appear in court at the return; 
which is effected by entering into a bond to the 
„ ſheriff in double the ſum ſworn to, with one or more 
5 3 ſureties, who are to be ſubſtantial and reſponſible 
men, to inſure the defendant's appearance at the 
return of the writ ; which obligation is called a 
bail bond. Vide Stat. 12 Gee. 2. c. - * 
Within four days excluſive of the appearance day Bail above. 
of the return of the writ, the deſendant muſt put in 
15 bail above, that is, enter into a recognizance (if 
they live in London or I gaminſter, or Within ten 
| thereof) before one of the juſtices of this 


— 
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e of hs ſum (wor to by the plaintiff, “ whereby they 


% do ſeverally acknowledge to owe unto the plaintiff 
« the ſum of {20 a piece, to be levied upon thar 


* 


& condition, that if the defendant be condemned in th 


Bail in the 


county. 1 


expence of travelling to town, under the Stat. of ; 
 4& 5W.& A. c. 4. to take fuch recognizances, . 


Of .the Proceedings 


& ſeveral goods and chattels, lands and tenements, Upon 


& ſaid action, he ſhall pay the condemnatiam, or render 


E himſelf a priſoner to the fleet 1 the ſame; and il 


c he fail ſo to do, they underta e to do it for bum,” 


R. 5 W. & M. 
hut if the defendant be preſent, then he likewiſe 
enters into recognizance with the bail, which is 2 
great eaſe to them, becauſe they only become bound 


with him in the ſum {worn to. 


hut if the cognizors live above ten miles . 
London or Meſtminſter, commiſſioners are appointed 


in every county beyond that diſtance, to prevent the 


D 


and after they are ſo taken, an affidavit is made by Ml 


the attorney or his clerk, being preſent, of the dus 


Exception. 


Affignument of 


he bail bond. 


taking thereof, which, with the bail piece, is trani- 


mitted to one of the juſtices of this court to be 
allowed, who on reading the ſame, ſigns his allocatur 
thereon ; they are then taken to the filacer and filed 
with kim: and unleſs the plaintiff's attorney LAN "4 


againſt them within twenty days, ſuch bail becom 


abſulute, for before the twenty days are expired, ta 5 


bail are only conditional. R. 5 12. SAA. 


But if the plainriff or his attorney except againſt 


them, then, if they live in London or Maſtminſter, ot 


within ten miles from thence, the bail muſt appear 


in open court for that purpoſe (unleſs the attorney 
conſent otherwiſe), which if he does, may be done 
before one of the juſtices : if they live above ten 
miles, then they may juſtify themſelves by affidavit | 


ſworn before the commiliouer who took ſuch re- 


cognizance of bail, and which is moſtly taken at. 4 


the ſame time to prevent trouble and expence. 
If the bail to the ſheriff be not put in in due time, 
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and they are reſponſible perſons, the plaintiff may x | 
take an aſlignment from che theritt of the bail bon! 
(unte | 


in this Court. 


5 1 der the Stat. 4& 5 Ann. c. 16.) and bring an 
if bl ation thereupon againſt the ſherift's bail. But if 
i th bail, ſo accepted by the ſheriff, be inſolvent 
© perſons, the plaintiff may proceed againſt the ſheriff, 
th; $6 
| calling upon him, firſt, to return the writ (if not 
er Al ady done) and iſtervards to bring in the body 
if of the defendant. And, if the ſheriff does not then 
Ckhuuſe ſufficient bail to be put in above, he will him 
elf be. reſponſible to the plaintiff. 
iſe Thus much for the proceſs ; which is only meant 
2 bring the defendant into court, in order to conteſt 
nd the ſuit, and abide the determination of the law. 
1 When he appears in perſon as a priſoner, or by 


n Mtorney, then follow the pleadings between the 
ed | 3 which are the mutual altercations between 


nuſually put in by their counſel ore tenus, or viva voce, 


em, and at preſent are ſet down and delivered to 
dhe attornies in writing, though formerly they were 


47 


in court, and then minuted down by the pro- 
ue  thonotaries.. 
i- The firſt of theſe is the declaration, narratio, or Dec! arations 
be count, antiently called the tale; in which the plaintiff 
” lets forth his cauſe of complaint at length; being 

8 


0 an amplification or expoſition of the original writ 
upon which his action is founded, with the additional 
©  Eircumſtances of time and Place, when and where 


be the i injury was committed, 

WVhen the defendant is brought into court, upon 

nt a ſuppoſed treſpaſs, in order to give the court a 

or AFuriſdifion, which has been already mentioned, the 

car Plaintiff may declare in whatever action, or charge 

cf him with whatever injury he thinks proper, unleſs he 

ne has held him to {ſpecial bail by a ſpecial ac ætiam, 

ten which the plaintiff is then bound to purſue. 

In bal actions, where poſſe ſſion of land is to be Local aQtions, 
res 


recovered, or damages for actual treispais, or for 


ol 8 waſte, c. aff Cting land; the plaint'ff muit lay his 


1 declaration, or deci are UE injury to have happened, 


nes in the very county and place that it did happen; 
"8 but in zranſtory actions, for injuries that might have Tranf: of. 
F ; happened any where, as debt, detinue, flander, and 
? le 75 5 the * 
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the like, the plaintiff may declare in what county 
he pleaſes, and then the trial muſt be in that county 
in which the declaration is laid; though, if the de. 


fendant will make affidavit, that the cauſe of action, 
if any, aroſe not in that, but in another county, 
the court will direct a change of the venue, or viſne, 
(that is, the vicinia or neighbourhood in which the + 
injury was declared to be done) and will oblige the 
plaintiff to declare in the proper county. For the 
| Statute 6 Ric. 2. c. 2. having ordered all writs to 
be laid in their proper counties, this, as the judges 
conceived, impowered them to change the venue, if d 
required, and not infift rigidly on abating the writ; fu 
which practice began in the reign of James the fo 


Firſt, 2 Sal. 670. ; and this power is diſcretionally 


exerciſed, ſo as not to cauſe, hut prevent, a defect fer 
of juſtice. Therefore the court will not change h 
the venue to any of the four northern counties, pre- Ul 
vious to the ſpring circuit; becauſe there the affizes - $ 
are holden once a year, at the time of the ſummer # 
circuit: and it will ſometimes remove the venue A 
from the proper juriſdiction (eſpecially of the nar- 8 
row and limited kind) upon a ſuggeſtion, duly 
ſupported, that a fair and W trial cannot be 


had therein. 


It is generally uſual in actions upon the caſe, to 1 


ſet forth ſeveral caſes, by different counts in the ſame - 


with declaring, that the defendant had refuſed to 


fulfil any of the agreements, whereby he has receiv- 
ed damage to ſuch a value. If he proves the caſe f 
laid in any one of the counts, though he fails in the 


declaration (ſo that if the plaintiff fails in the proof 1 a 1 
of one, he may ſucceed in another); and to conclude ® 


reſt, he ſhall recover proportionable damages. The 7? 
declaration always concludes with theſe words, *$ 
* and therefore he brings his ſuit, &c.” By which 
words ſuit or ſe;7a, (a ſeguendo) were antiently un- 
derſtood the witneiles or followers of the plaintiff, s 
Seld. on Horteſc. c. 21.; for, in former times, the 8 
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law would not put the defendant to the trouble of 


anſwering. the charge, till the plaintiff had made 


. ES 
3 wh — e 
22 ͤͤ ²·¹˙wüUU EEE 


in this Court, 


at leaſt a probable caſe, Brad. 400. Fl. b. 2. 
; ie the plaintiff neglefs to deliver a declaration at 


end of the enſuing term after the proceſs is re- 


ble and the defendant having entred his ap- 
_ pgarance with the proper officer as of that term in 
- Which the proceſs is returnable, and given a rule to 


; | : declare | in the proper office, and demanded a decla- 


ration, the defendant may, any time in the vacation 
of ſuch enſuing term, after the rule for declaring is 
cut, ſign his nonpros ; and if he be guilty of other : 
_. delays or defaults againſt the rules of law in any 
Ws ſubſequent ſtage of the action, heis adjudged not to 
follow his remedy as he ought to do; and thereupon 
be is alſo ſaid to be nonproſſed. And for thus de- 
ſerting his complaint, after making a falſe claim, 
he ſhall not only pay coſts to the defendant, but is 
able to be amerced to the king. Vide R. H. 
Ann. J. 3 3. 
When the plaintiff hath flated his caſe in the 
declaration, it is incumbent on the defendant, with 


the time allowed him by the rules of the court, 


d make his defence, and to put in a plea; or elſe 
the plaintiff will at once recover judgment by de- 


Fult, or nihil dicit of the defendant; becauſe, hav- 


Ig deſerted the court, he ceaſes: to oppoſe the 
7 Plaintiff”: s demand, and ſo ſubmits that judgment be 
given againſt him. But before the defendant akes 
his defence, he may crave oyer, in writing of the 


nd or other ſpecialty upon which the action is 


- *Foought ; that is, to hear it read to him; the gene- 
fality of defendants, in the times of ancient fin plicity, 
5 ing ſuppoſed incapable to 1ead it themſelves: 
pPhereupon the plaintiff's attorney delivers a cc py 
thereof, to enable the defendant to plead ſuch ples. 
is his counſel thinks proper. Barnes 327. R. A. 
I Gee. 2. But the court never makes any rules for 
per of originals, which are matters of record. 


£ arnes, qu. Ed. 340. 
lf the plaintiff does not deliver. his declaration in 


* 


* ONE 


4 ue time, the defendant is intitled to an „ 


7 
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or licentia loguendi, which ſeems to have ariſen from 


a notion of religion mentioned in Saint Matthery, 


ch. v. v. 25. in obedience to that precept of the 
goſpel, agree with* thine adverſary quickly, bfi : 
thou art in the way with him. They looked upon 
the plaintiff, at the time of declaring, to be in hi 
way towards judgment; and therefore, fince th: 
_ defendant was ordered by the precepts of religion to 
agree with him, that there was a neceſſity to give. 
time for that purpoſe; this imparlance was entre( 
when the writ was general, becauſe the defendant _ 
did not know how to agree with the plaintiff till be 
had heard his full demand; and therefore then the 
_ defendant might have agreed with him in the coun. | 
try whilſt he was in the way, according to the lette: 
of the text, in which caſe there was no need of: 
Abertas laquendi to be entered upon the roll. Gb, - 
a | 
Imparlances are either general or ſpecial ; general 5 


are granted of courſe, becauſe the plaintiff has not 


_ proceeded in due time by delivering his declaration; : 
_ ſpecral, with a ſaving of all exceptions to the writ or 
count, which may be granted by the prothonotary; = 
or they may be granted ſtill more ſpecial, with a | 
ſaving of all exceptions whatſoever, which is 
granted at the diſcretion of the court. 12 Mou 3 


329. 


Defence, in its true legal ſenſe, Aubetes an op- 
poſing or denial of the truth or validity of the 
complaint, anſwering to the contęſtatio litis of the 


civilians. It is a general aſſertion which the defend ?- W 


ant makes immediately after the count or declara- # 
tion, that the plaintiff hath no ground of action; # 
which aſſertion is afterwards extended and main- > 
tained in his plea, And formerly the courts were $8 
very nice and curious with reſpect to the nature of 
the defence, ſo that if no defence was made, though # 
a ſufficient plea was pleaded, the plaintiff ſhoud uy 
recover judgment, Co. Lit. 127.3 for a general de- 8 
fence or denial was not prudent in every ſituation, *R* 
ſince thereby the propriety of the writ, the compe- of 

| tenCcy} = 


Furt were allowed. 


bim, he acknowledged the juriſdiction of the 

Spurt. But of late years theſe niceties have been 

* deſervedly diſcountenanced. Salk. 217. 
71 


in this Coutt. 


defending the damages, “ all exceptions to the 


9 perſon of the plaintiff,” and by defending either 


3 
3 


e or the other when and where it ſhould behove 


leas are of two ſorts ; dilutory pleas, and pleas to 


ant the action. Dilatory pleas are fuch as tend merely to 


: 


very cauſe of ſuit. i oO 0 
Dilatory pleas are, 1. To the juriſdigtion of the Pleas in abate- 


delay or put off the ſuit, by queſtioning the pro- 
priety of the remedy, rather than by denying the 


injury. Pleas to the action are ſuch as diſpute the 


. 
- 


 F@xrt: alledging, that it ought not to hold plea of ent. 
the injury, it ariſing in Wales, or beyond ſea ; or be- 
Eauſe the land in queſtion is of antient demeſne, and 


ght only to be demanded in the lords court, &c. 


J the diſability of the plaintiff, by reaſon whereof 
pe is incapable to commence or continue the ſuit ; 


that he is an alien enemy outlawed, excommuni- 


 *ERted, attainted of treaſon or felony, under a pre- 


Runire, not in rerum natura (being only a fictitious 


perſon), an infant, feme covert, or a monk profeſſed. 
nn abatement : which is either of the writ or the 
unt, for ſome defect in one of them, as by miſ- 
gaming the defendant, which is called a miſnoſmer; 
other want of form in any material reſpect. Or, 
at it may be, that the plaintiff is dead; for the 
 Ueath of either party is at once an abatement of the 
pit. And in actions merely perſonal, arifing ex _ 
licto, for wrongs actually done or committed by 

je defendant, as treſpaſs, battery, and ſlander, the 


Mie is, that ado perſonals moritur cum perſona, 


ly 


Int. 315.; and it ſhall never be revived either 


by or againſt the executors of other repreſentatives, 


2 tha. Cowper's Rep. 375. The defendant, generally 


Peaking, can have but one plea in abatement, and 
this is the natural order of pleading ; becaule, by the 
3 | | 1 
* QIGEL 


E 2 


#* cy of the plaintiff, and the cognizance of the 
1 f By defending the force and 
1 Pury, the defendant waived all pleas of mſnoſmer ; 


St 


$2 


Of the Proceedings 


order before mentioned, each ſubſequent plea admits 
the former; as when he pleads to the perſon of the 
plaintiff, he admits the juriſdiction of the court ; for 
it would be nugatory to plead any thing in "that 


1 


court that has no juriſdiction in the caſe, When he 


able to come into that court to implead him, and he 
may there be properly impleaded ; but in pleading 


to the count, he does not admit the writ to be good; 


yet if the count be vicious, the writ is conſequently. 
ceftroyed ; tor though the writ in itſelf may be good, 
yet it is not purſued : but in pleading to the wii, 


he admits to the form of the count, becauſe by any 


objections to the form of the writ, he allows the 
count to be ſufficient in form; if the writ be poor, | 


it is not to any purpoſe to object to the form of ſuch | 
writ, if the form of the count be thereupon inſuf- 


ficient ; but if the count be in ſubſtance variant, the 
defendant may ſhew it any time in arreſt of judg- 
ment, becauſe the court has no authority to proceed 
in a matter of ſubſtance different from the original. 


If a man pleads to the action of the writ, he al- 
lows both the form of the count, and the writ; for 
if he admits that the form of the writ and court 
were adapted to the plaintiff's caſe, that ſuch form 


1s good and ſuficient, ſince to object to the action 


not being applicable to the plaintiff's caſe, does ad- . 


mit, that if it be ruled by the count, it does alloy 


that the plaintiff has betore the court a Count in 
form ſufficient. | 


T hete pleas to the jurif{Qion; to this aifabiliyy 


or in abatement, were formerly often uſed as mere 
dilatory pleas, ka any foundation of truth, and 
calculated only for delay; but now by Stat. 4 005 


Ann. c. 16. ** No dilatory plea 15 to be admitted, wit! ot 5 
* eoffdavit made if the truth thereof, or ſome proba.) 4 5 


8 matter thewn to the court to induce them to believe i! 


„% trxe.” And it is a rule, that no exception lf 


be admitted againſt a declaration or writ, unleſs tit 
defendant will in the ſame plea give the plaintiff 22 
better; that is, ſhew him how it might be amendech, 
al 


_ pleads to the count, he allows that the plaintiff is » 


"8 
0 


1 

1 
2 
"Þ 
4 


5 
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"that there may not be two objections upon the ſame 
Faccount. Frownl. 129. | 
7 Wren thele pleas are allowed, the cauſe is either 

ED (a:iff:d from that juriſdiction, or the plein, F is 
, 8 Raycd till his dilzbility be removed; or he is obliged 
Jo fue out a new writ by leave of the court, of to 
„ Anend and new trame bis declaration. But when, 
. Du the other hand, they are over-ruled as frivolous, 
: the gefendant nas judym ent of reſpoudeat of Or to 
V = 2 over in ſome better manner. It ts then in— 
„ Faasdent on him to plead a plea in bar to the action, 
5 b, which he admits the form of the writ and count; 
iN 7 for ne anſwers to the right in demand, and puts that 
ne Tight in iffue, and thereby admits that there is a 
d, ſuffi-tenc form to pt the tight in iſſue 3 and there- 
ch fore, tho' a man pleads non aſſumpſit modo et forma, 
if. yet the modo et forma does not traverie the form of 
the. 1x e Writ ur count, but the ſubitance of the promiſe 
Ic only; which is the true reaſun why you may give 
2d another promiſe in evidence, diffeient in time and 
. place from that mentioned in the declaration, tho' 
al. Bot different in ſubſtance. 

fo! The general iſſucs are contrived in ſuch ks is Genen iſe. 
unt Ire proper to deny the whole fact in the declaration; 
_ Without offering any ſpecial matter to evade it. 
tion Thus, if a charge 15 of tr-ſpals, the general {ſue is 


ad- t guilty ; if with a debt, that he owes nothing; 708 


Hon? ſpecialty, as a bond, Gr other deed, 20% eſt factum, 
FP nW * that it is not dir ed; for the debt be ipg grounded 
ben a lpecielty, he admits the debt, unlels he denies 
ties : e deed, for the {cal cont Unuing, it mull be diflolved. 
mer ligamine quo ligatur; for there is tnat credit given 
„ and the ſloiemnnty of the seal, that the defe ndant can- 
ands || Pot ſay he did not owe, when: it 6ppearcd by the aG- 


ih, Eknowledgment of the ſeal that he was indebted; on 


4-4 
oo aſſumpſit, non aſſumpſit. And thcle pleas are 


obobl 
ie ve 1 Falled the general i ſue, becauſe, by importing an ab- 
: oa olute and general denial of what is alle dyvd in the 


86 Wm ; geclaration, they amount at once to 44 ue; by 
tiff ll phich is meant a fact aſſumed on one tile, and de- 

= 1 pied On the Other. There is allo 4 plea O dude ace 
L E * Wh tion, 


ed. 
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tion, whereby the defendant confeſſes or acknow. 
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1s always pleaded with the tender. L. Raym. 774. 


ney into court. 


ledges the debt to be due; and that is, where the 
creditor harraſies him with an action, after tender 
and refuſal of the debt; in this caſe, it becomes 
neceſſary for the defendant to acknowledge the debt, H 
and plead the tender; adding, & that he has alway © 
© been ready, and ill: is ready, to diſcharge it : for : 
tender by the debtor, and refuſal by the creditor, 
will in all caſes diſcharge the coſts, 1 Vent. 21. bu 
not the debt itlelf, the defendant being obliged to 
pay the ſum tendered into the hands of the protho- 
_ notary of the court, which, if the plaintiff accepts, 
he is eſtopp'd going any farther on that plea, but may 
go for further damages upon the general iſſue, which 


his due. HY 
. If the plaintiff owes to the defendant a ſum of = 
money, as for goods ſold and delivered, or the like, 
he may ſet up that demand againſt the plaintiff b); 
plea, or notice of ſet-off, purſuant to the Stat. if 7 
2 Geo. 2. c. 22. and 8 of Geo. 2. c. 24. but if tle 
deſendant s demand ſhould not be equal to counte- 
balance 3 
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Payment of mo» Frequently the defendant confeſſes one part of the 
complaint (by cognovit actionem in reſpect thereof, g 
and traverſes or denies the reſt; in order to avoid 
the expence of carrying that part to a formal trial, 
which he has no ground to litigate. A ſpecies of 
this fort of confeſſion is the payment of money into, 
court, being as much as the defendant acknowledge: 
to be tus; together with the coſts incurred, in orden 
to prevent the expence of any farther proceedings; 1 
and this may be done in all actions where the de- 
mand is of a ſum certain, or capable of being aſcer- 
tained by mere computation, without leaving any 
ſort of diſcretion to be exerciſed by the jury; and if 
the plaintiff accepts thereof, he is to be paid his 9 
coſts, if not, he proceeds at his peril ; for if he does 
not prove more to be due than is ſo paid into court, 
he will be nonſuited, and pay the defendant coſts; „ 
but he is intitled to the money ſo paid in at al! 
events, for the defendant has acknowledged it to be 8 


el = 
i 


in this Court. 


5 Salance 1 the plaintiff's, then before he g gives notice of 
quch ſet- off, he muſt pay the remaining balance into 
4 1 Sourt. 

Formerly the general ifue wis ſeldom pleaded 
"Tl xcept when the party meant wholly to deny the 


Fi alledged againſt him); but when he meant to 


general ifſue at the trial. But the ſcience of ſpecial 
pleading having been perverted to the purpoſes of 


tune general iſſue to be pleaded, which leaves every 


thing open, the fact, the law, and the equity of the 
Lale; ; and have always allowed ſpecial matter to be: 
| 5 iven in evidence at the trial. 

4 Special pleas, in bar of the plaintiff's Jomeand are Special pleas, 
very various, according to the circumſtances of the 
defendant's caſe : as in real actions, @ general releaſe, 
or @ fine, both of which may deſtroy and bar the 
— "plaintiff's title. Or in perſonal actions, an accord, 
urbitration, conditions performed, non-age of the dee | 
fendant, or ſome other fact which precludes the 
plaintiff from his action. 

A juſtification is likewiſe a ſpecial les in bar, as in 1 Juſt fication, 


ions of aſſault and battery, ſor aſſault demeſue, 


tthat it was the plaintiff's own original aſſault; in 
1 reſpaſs, that the defendant did the thing complained 
of, in right of ſome office which warranted him ſo to 
1 as ; or in action of ſlander, that the plaintiff is realy 
© las bad a man as the defendant ſaid he was. 

Y Alſo a man may plead the ftatute of limitations Statute of mi. 
in bar; or the time limited by certain atts of parlia- _ 


ene beyond which no plaintiff can lay his cauſe 


5 9 E 4 8 of 


Jiſtinguiſh away or palliate the charge, it was al- 
Pays uſual to ſet forth the particular facts in what 
is Called a ſpecial plea, which was originally intended 
to apprize the court and the adverſe party of the na- 
ture and circumſtances of the defence, and to keep 
the law and the fact diſtin, And it is an inva- 
tiable rule, that every defence which cannot be thus 
ſpecially pleaded, may be given in evidence upon the 


chicane and delay, the courts have of late in ſome in- 
ſtances, and the legiſlature in many more, permitted 
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Of ihe Proc eedings 


of action; ; the uſe of which were calculated to pre- 
ſerve the peace of the kingdom, and to prevent thoſe 
innumerable perjuries which might enſue, if a man 
were allowed to bring an action for any injury com- 
mit ed at any diſtance of time. If therefore, in any 
ſuit, the i injury or Cauſe of action happened earlier 
than the period expreſly limited by Jaw, the de- 
fendant may plead the ſtatute of limitations: in bar. 


Vide Limitation of actions. 


An eſloppel is I|kewile a ſpecial plea in bar; which My 
h-ppens where a man hach done ſome act, or executed 
: ſome deed, which eſtops or precludes him trom aver- 
ring any ching to the contrary, 


There are three kinds of eſloppels.— 
matter of record. 2d, By matter in Writing, as by 


de: indented, &c. 34. By matter in pais, as by 
very, by entry, by acceptance of rent, partition, 
by acceptance of an eſtate. 8 


By matter of record all pa arties are eſtopped, if 


that a man ſhall not be received to take an aver- 


ment contrary to a record. Co. Lit: 352. 4. 
In a deed 21] the parties are eſtopped to ſay any 
thing againſt it; it eſtops a lefſce to ſay, that the 


Hor baden hit _ in the land, &c, and parties and 


755 ies ate bound by eſtoppel. Co, Lit: 58. 


Ir the condition of an obligation be to perform a! 
covenants contained in ſuch an indenture, in debt 


upon the obligation, the defendant cannot ſay that 


there is no ſuch an indenture, becauſe he is eſtopped. 


Roll. Abr. 408. Cro. Elix. 757. Sand. 36. 


if one gives an acquittance under his hand and > ; 
ſeal for rent due at a day, he ſhall be eſtopped there. 
by to demand the rent due at a day before, Lev. .. 


Sid. 24. 3 Co. 65. But if not under his hand and 


ſeal, it is no eſtoppel, but evidence only. Comb. 59. wn. 
if a tenant for years (who hath no freehold) every 5 
a fine to another perſon, though this is void as te % 


ſtrangers, yet it ſhall work as an eſtoppel to the cog- 


nizor; for if he afterwards brings an action to re- | Y 7 
cover thoſe lands, and his fine is pleaded again | 
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5 in this Court. 2 IF 


im, he ſhall thereby be eſtopped from ſaying that 
de had no freehold at the time, and therefore was 
| 1 capable of levying it. 3 Black. Com. 308. | 
An eſtoppel ought to be certain and affirmative, 
and a matter alledged that is not traverlavie, ſhall 
pot eſtop; one may not be eſtopped by acceptance, 
- 7 © before his title accrued, An eſtoppel muſt be inſiſted 
and relied on; and where there is eſtoppel] ægainſt 
"eſtoppel, it puts the matter at large. Co. Lit. 832. 
d _7* Regularly a ftranger ſhall not be bound by, nor 
- take an advantage of an eſtoppel. Co. Litt. 352. a. 
Eſtoppels are to be pleaded relying on the eſtop- 
peel, without demanding judgment, / adio, &C. 
J)) ß ot oe nen 
I be conditions and qualities of a plea (which as qualities of a 
1, well as eſtoppels, will hold equally, mutatis mutandis, Plea. 
with regard to other points of pleading), are, iſt. 
lo Phat it be ſingle, and containing only ene matten; for 
r- __ *quplicity beg<ts confuſion. Bur by Stat. 4 and 5 
Ann. c. 16. a man, with leave of the court, may 
g plwbead two or more diſtinct matters or fingle pleas; 
ne zs in aflault, not guiliy, and fon aſſault demeſne. 
nd, 2. That it be direct, and not by way of argument or 
» + rehearſal, 3. That it have convenient certainty of time, 
ail place, and perſons. 4. That it anſwer the plaintiff's al- 
bt legatious in every material point. 5. T hat it be ſo plead- 
at ed as to be capable of trial; for without t11a), the 
ed. Cauſe can receive no end. Co. Lit. 303. b. _ 5 1 
he plea ought to be according to the demand, 
nd and, as the plaintiff's action muſt have all eſſentials 
re- neceſſary to maintain it, fo the defend ant's bar muſt 
43. de ſubſtantially good; that is, the effence or giſt of 
nd dne plea muſt be ſuch, as if found for the defendent, 
50 the court, according to the rules of law, muſt dif- 
ies miſs or give judgment for him; but if the giſt of 
te dhe bar be nought, it cannot be cured ©yen after ver— 
07 3 dict found for him; if it be bad only in form, a 
- verdict will cure it; and if the giſt be ttaverted, all 


int collateral circumſtances will be intended after ver- 
my dict. 4 Bac. Ab. 80. and in general pleading, 
. prolixity 
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38 Of the Proceedings 
\ prolixity is to be avoided. As in pleading an 
_ outlatwry, the meſne proceſs is not to be repeated; 
alſo, in pleading a general ſtatute, the ſtatute is 8 
not to be recited. If a man is bound to perform 8 
all the covenants in an indenture, if they are all Wi 
in the affirmative, he may plead performance there. N 

of generally, and is not obliged to exhibit to the 

5 court a performance of each of them; which would 

overload the proceedings with a recital of all the co- 

venants, whereas one only might be in controverſy _ 

between the parties. Co. Lit. 303. Leon. 130. 
2 Vent. 156. 4 Bacon Abr. 91. R. MH. 1654. ſel, © 
But if ſome of the covenants are in the negative, 2 
the defendant muſt plead it ſpecially; for a negative be 
cannot be performed, otherwiſe on a ſpecial demur- Þ 
rer the plea would be bad; aliter on a general de- 
murrer. Co. Lit. 303. Moeor 8 56. Cro. Eliz. 601. 
Sid. 87. But if the negative covenants are all void 5 
and againſt law, and the affirmative good and lav- P 
ful, he may plead performance generally, and the & 

court ſhall take notice, that the negative covenants 
are void and againſt law, Moor 8 50. Godb. 212. 
J 8 — 
Special pleas are uſually in the rmative, ſome- 7h 
times in the negative; but they always advance ſome 7 
new fact not mentioned in the declaration; aue 
then they muſt beaverred to be true in the common 
form “ and this he is ready to verify.” 8 
Tt is a rule in general pleading, that no man be 
allowed to plead ſpecially ſuch a plea as amounts to 
the general ifſue ; for pleas which amount to tbe 
genera] iſſue are only facts on which the iſſue may 3; 
be turned in evidence, and therefore are not iſſues 
of fact to be referred to the court, but matters of 
evidence to be determined by a jury, and conſequent- 
ly not good pleas ; becauſe they draw to the exami" 
nation of the court what is proper to be determined 
by a jury: and ſuch pleas are good cauſes of ſpecial 
demurrer, ſince 27 Eliz. c. 5. and before it, of a 
general one, 10 Co. 95. 4. Cro. Car. 157, 6 
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in this Court. 


if the defence conſiſts in matter of law, the de- 


Endant muſt plead ſpecially; for the matter of 


d muſt be ſhewn to the court, ſo as the judges 
Pay determine, whether the diſcharge will bar the 
"$lzintiff's action or not; and therefore, on not guilty 


in treſpaſs, the defendant cannot ſhew a licence to 
grove there was no treſpaſs ; becauſe, though the 


ſicence makes it no treſpaſs, yet he ſhews that licence 
'Þ an improper juriſdiftion, viz. to the jury, who 
fte not proper judges of the law. 3 Mod. 166. 
Mod. 252. 2 Salk. 580. pl. 1. Hob. 174. Soif 


a defendant ſhews a releaſe of a debt to a jury, it is 
no evidence, becauſe, though the releaſe makes it to 
be no debt, he ſhews it to an improper juriſdic- 


— 


Wen the plea of the defendant is filed, if it does 


hot amount to an iſſue, or total contradiction of the 


7 Replication, (replicatio) is an exception or anſwer Replication 


declaration, but only evades it, the plaintiff may re- 
ply to it: either traverfing it, that is, totally denying 
ft; or he may alledge new matter in contradiction 


"to the plea. 


1 3 made by the plaintiff to the defendant's plea, and it 


js to contain certainty, not varying from the decla- 


kation, but muſt purſue and maintain the cauſe of 


the plaintiff's action, otherwiſe it will be a departure 
In pleading, and go to another matter. Co. Lit. 304. 
Therefore if the plaintiff in his declaration ſets forth 
one thing, and after the defendant hath pleaded, 
the plaintiff in his replication ſhews new matter dif- 
ferent from his declaration, this is a departure, 
"Plow. 78. 2 Infl. 147. But if the defendant takes 
iſſue upon it, he loſes the advantage, if it's found for 
the plaintiff ; therefore he muſt demur to it. Ray. 


e 8 
3 


If the defendant plead one thing in bar, and the 


plaintiff replies to it, the defendant in his rejoinder 
quits that, and ſhews another matter contrary to, or 
not purſuing his firſt plea ; this is a departure and 
good cauſe of demurrer, 1 Salk, 121, 
= . . | Traverſe 


3 


Travers, 


Of the Proceedings 


Traverſe comes from the French traverſer, and 
is uſed in the Jaw for the denying of ſome matter of 


fact, alledged to be done in a declaration; upon Mi 

which the other fide comes and affirms that it way v0 
done; and this makes a ſingle and good iflue for the 
Cauſe to proceed to trial: and the formal words ate, 
in our French, fans ceo, in Latin, abſque hoc, and 


ja Engliſh, e that, that fuch a thing was 


done or not. Kitch. 217. IVR. Symb. par. 2. Ive) 


matter of fact aliedyed by the plaintiff, may be tra- G 


verſed by the defendant, but not matter of Jaw, 'r 
where it is part matter of law, and part matter of | 
fact; nor may a 1ecord be traverſed which is not 


to be tried by a Jury, 
Theſe rules are to be obſerved in treter 


1. The traverſe of a thing not immediately alledged IN 


vitiates a good bar. 2. Nothing muſt be traverſed, 


but what is expreſly alledged. 3. Surpluſage in 1 
plea doth not inforce a traverſe. 4. It muſt awas 
be made to the fubitantial part of the title, 5. Where 
an act may indifferently be intended at one day ot 
another, there the day is not traverſable, 6. In ac. 


tions of treſpaſs, generally the day is not material; 
though if a matter be to be Cone upon a ES: 
day, there it is material and traverſable. 2 Kall. 


Rep. 37-1 Roll. Rep. 235. Velo. 122. 2 Lill. Ab. 
313. If the parties have agreed on the day for 2 
thing to be done, the traverſe of the day 1 materia] ” 
but where they are not agreed on the day, it is other- Wk 
wiſe ;z and tt: ouph it is proved to be done on another, Ru 


it is ERS Palm. 280. 


Where the matter alledged by the defendant in BY 
his plea, is contrary to the matter ſet forth in his BY 
declaration, there mult | de a traverle or denial of ſuch 
matter ſet forth] in the declaration; fo if the rep. 18 


cation contreGicls the matter alledged in the pla. 


Luut. 381. ro Eliz 30. 


1. a. cannot be a traverie upon a tere be- 


Cauſe that in al! pl: eadings, whereupon a travetic 13 bo. 
property taken, tic fue is clof.d ; 3 «nd thereto | 


in this Court. 


traverſe cannot be taken on a traverſe, for a tra- 
Ferle mult be of a material point; if to the declara- 


on it deftroys the plaintiff's action; if to the bar, 


FI deſtroys what is ſaid in avoidance of the action; 
ind if to the replication, what was ſaid in avoidance 
* the bar, et fic de cateris, and conſequently a ſub- 
quent traverſe will be infignificant ; becauſe when 
material traverſe is taken the reſt ſtands confeſſed. 
To. Lit. 282. Heb 104. Sand. 20. 22. Vaugh. 62. 
Pro. Car. 105. Salk. g1. „ 5 
That the traverſe muſt be taken to ſome material 
7 alledged by the adverſe party, which if found 
Fr bim who takes it, abſolutely deſtroys the adverſe 
© Party's right, by ſhewing, that he hath none, in man- 


' Fer and form as he hath alledged; and being to the 


pHrincipal point alledged, puts an end to the mat= 

er. 2 Saund. 5. 28. 6 Co. 24. a. Carter 217. 
Lane 18. 1 %%% ages 

The replication may confeſs and avoid the plea 

ppy lome new matter of diſtinction, conſiſtent with 
he plaintiff's former declaration, as in an action for 


reſpaſſing on land, whereof the plaintiff is ſeized; 


gif the detendant ſhews a title to the land by deſcent, 

nd that therefore he had a right to enter, and give 
f colour to the plaintiff, the plaintiff may either tra- 
verſe or totally deny the fact of the deſcent; or he 
may confeſs or avoid it, by replying, That true it 
e is that ſuch Ceſcent happened, but that ſince the 
55 * deſcent the defendant himſelf demiſed the lands to 


“ the plaintiff for term of life.” 


Colour (color), fignifics a probable plea, but what 


; is in fact falſe ; and hath this end, to draw the trial 
8 of the cauſe from the jury to the judges: and there- 


fore colour ought to be matter in law, or doubtful 
do the jury, _ „ . 

3 # The replication, where new matter is offered, 
x concludes with hoc paratus ef? verificare, ſo as to give 
the defendant an opportunity to rejoin; but if the 


1 plaintiff takes iſſue on the defendant's plea, and it 
de a matter to be tried by a jury, then it concludes 


yo es « ; 
i xx to the countr 
n 2 1 
. 1 


But 


62 


Rejoinder " 


Of the Proceedings 


But if there is new matter in the replication, the 


defendant may rejoin, or put in his anſwer, called ; 


rejoinder (rejunctio), which is to be a ſufficient an. 
| ſwer to the replication, and follow and enforce the 
matter of the bar pleaded : and if the defendant de. 
part therefrom, the rejoinder | is not good, 2 Lill. 
Abr. 433. 5 
Departure in pleading is when the frond ple: 
contains matter not purſuant to the former, and 
which does not fortify the ſame; and when the re. 
joinder contains new matter ſubſequent to the mat. 


ter, or not fortifying the ſame, this is regularly 2 FP, 


departure. Co. Lit, 304. But where a man pleads 


any thing which he could not have ſhewed at firf} 


it ſhall never be reckoned a departure; ſo where h: 
fortifies it in the ſame manner that he pleaded it; 
but if he fortifies in another manner, as by eſpecial | 
cuſtom, it will be a departure, Yelv. 14. Dyer 25, 
Stile 200. Fon. 262. Leon. 156. Cro. Car. 257, 
The plaintiff may anſwer this by way of ſurrejoinder 
¶ ſuadruplicatio), upon which the defendant may re. 
butt; and the plaintiff may anſwer him by a ſur- 8 
rebutter. 1 
It is very ſeldom the pleadings run to ſuch a 4 
length, unleſs in actions of treſpaſs; there the 
plaintiff, after he has alledged in the declaration a 
general wrong, may, in his replication, after an 
evalive plea by the defendant, reduce that general! 
wrong to a more particular certainty, by aſſigning the a 
injury afreſh, with all its ſpecific circumſtances, in 
ſuch manner as clearly to aſcertain and identify it,  'n 
conſiſtently with his general complaint; which is Gi 
called a new or novel aſſignment. As if the plaintif 9 


in treſpaſs declares on a breach of his cloſe in D; 


and the defendant pleads that the place where ho - 
injury is ſaid to have happened, is a certain place & 
paſture in D, which deſcended to him from B bis 
father, and ei is his own freehold; the plaintiff may & 
reply and aſſign another cloſe in D, ſpecifying the i 
abuttals and boundaries, as bh real place of the in. . 
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in this Court. 


1 ry; which in fact amounts to a new declaration, 
Fo which the defendant may juſtify, by alledging new 
ppatter; and frequently ſuch juſtifications lead the 
 Farties into thoſe great length of n, before 
"hey join iſſue. 
They are ſometimes met with in replevin ; but 
n oſtly before they come to a rebutter, there is a de- 
murrer, which brings the matter of law to an iſſue 


before the court. 


4 It hath been previouſly obſerved, that deplicity of 
9 eading muſt be avoided. Every plea mult be fim- 
"le, intire, connected, and confined to a ſingle 


int: it muſt never be entangled with a variety of 
diſtinct independent anſwers to the ſame matter; 


bl which muſt require as many different replies, and 


ntroduce a multitude of iſſues upon one and the 


fame diſpute; for this would often embarraſs the 
pry, and ſometimes the court itfelf, and at all 
_ "Events would greatiy enhance the expence of the 
parties; yet it is frequently expedient to plead in 
ſpch a manner, as to avoid any implied admiffion of 
fact, which cannot with propriety or ſafety be 
poſitively affirmed or denied. And this may be 
- "gone by proteſtation, whereby the party interpoſes an 
_ oblique allegation or denial of ſome fact, prote/iing 
Kat ſuch a matter does or does not exiſt; and at 
e ſame time avoiding a direct affirmation or denial, 
Co. Lit. 124. b. and it muſt come after præcludi non, 
ind not before in law. Com. 216. 5. The uſe of 
i is, to ſave the party from being concluded with 
ſeſpect to ſome fact or circumſtance, which cannot be 
_ rectly affirmed or denied without falling into du- 
licity of pleading ; and which, yet, if he did not 
bus enter his proteſt, he might be deemed to have 
Peitly waived or admitted. Thus, if a defendant, 
way of inducement to the point of his defence, 
iledges (among other matters) a particular mode of 
27 Fiſin or tenure, which the plaintiff is unwilling to 
mit, and yet deſires to take iſſue on the principal 
Point 'of the defence; he muſt deny the ſeiſin or 
Faure by Way of proteſtation, and then traverſe the 


defenſitye 
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award, to aver in general a nonperformance of any 


"ns or affirms any new matter, he uſually (as has 
been faid) avers it to be true; on the other hand, 


| denial comes from the defendant, the iſſue is tendered t 


Of the Proceedings 


defenſive matter. So if an award be ſet forth by the 
plaintiff, and he can aſſign a breach in one part of 
it. viz. the nonpayment of a ſum of money, and yet 
is afraid to admit the performance of the reſt of the 


part of it, leſt ſomething ſhould appear to have 
been performed; he may, to fave himſelf any ad. 
vantage he might hereafter make of the general non- 
performance, by alledging that by proteſtation ; and 1, 
plead only the nonpayment of the money. Go. Li. 4 
126 Reg. Plac. 70. 18. Vin. Ab. Title Proteſtation. 

In any ſtage of the pleadings, when either ſide ad- 
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when either fide traverſcs or denies the face RY 
pleaded, he uſually tenders an iſſue; the language 


of which is different according to the party by ot 


whom the iſſue is tendered : for if the traverſe or 2 


in this manner, and of this 75 puts himſelf upon the EE 


country, thereby ſubmitting himſelf to the judg- f 


ment of his peers: but if the traverſe lies upon the C 
plaint ff, he tenders the iſſue, or prays the judgment 
of his peers againſt the defendant thus, ** and this hs © . 
& prays may be enquired of by the country.” _ - at 
But if either ſide (as for inftance) the Jefchdant 1 
pleads a ſpecial negative plea, not traverſing or deny- 
ing any thing that was before alledged, but diſ- 
| cloſing ſome new negative matter; as where tbe 
ſuit is on a bond, conditioned to perform an award, 
and the defendant pleads, negatively, - that no | 
award was made out, he tenders no iſſue up- 
on this plea; becauſe it does not yet appear 
whether the fact will be diſputed, the plaintiff not 
having yet aſſerted the exiſtence of any award; but 
when the plaintiff replies, and ſets forth an actual 3 
ſpecific award, if then the defendant traverſes tbe 
replication, and denies the making of any ſuch 
award, he then, and not before, tenders an iſſue to - 
the plaintiff For when, in the courſe of pleading, 5 


they come to a point which is affirmed on one fide, mY 
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in this Court. 
iſſue; - and all their debates being at Jaſt contracted 


into a ſingle point, muſt now be determined either 
in favour of the plaintiff or defendant. 


generally ſignifies the point of matter iſſuing out of 
the allegations and pleas of the plaintiff and defend- 


3 ant, conſiſting. regularly upon an affirmative and 


negative to be tried * twelve r men. 1 _ 120. 11. 
2 10. 
4 | 2 But there 1s likewiſe an iſſue upon the matter of 
law, that is, where there is a demurrer to the de- 
Cheration, plea, replication, &c. and a joinder 


| "2 9% which is to be determined by the judges. 


I. 4%. 71, 72. 


„ Demurrer, cometh of the Latin word demorari, | 
: to abide; therefore he who demurs in law is ſaid to 
K $6 HP 


8 abide upon the point in queſtion, for it confeſſes 
1 the facts to be true, as ſtated by the oppoſite party; 
2ãs if the matter of the plaintiff's complaint be inſuf- 
fſcient in law, as by not aſſigning any ſufficient treſ- 
„paſs, then the defendant demurs to the declaration: 


t > if, on the other hand, the defendant's excuſe or 
,. plea be invalid, as if he pleads that he committed 


I» ®the treſpaſs by authority from a flranger, without 
af lletting out the ſtranger's right; here he plaintiff 
y may demur in law to the plea; and ſo on in every 
. other part of the proceedings, where either fide per- 
bs Wives any material objection in point of law, upon 
which he may reſt his caſe. | 

= Demurrers are general or ſpecial ; general, where 
no particular cauſe is alledged ; ſpecial, where the 
particular objection is pointed but, and inſiſted 
pon as the cunts of demurrer; and that as a general 


ſufficiently pleaded, ſo he that demurs ſpecially, can 
take no advantage of any other matter of form than 
What is expreſſed therein; but he may of any other 
? atter of ſubſtance, Co. 1 72. 4. 10 Co. 88. Mat- 
nc, ers of ſubſtance, that is, the omiſſion of ſuch ma- 
ide, x ſerial things as are neceſſary to thew a right in the 

Y 3 plaintiff, 
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\ 3 and denied on the other, they are then ſaid to be at 


Tue (exitus, from the French iſſuer, i. e. emanare) 
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CESS 


c 
— nu — 


(IH 


Rs em 


= 2 — * AVER N — 
— TOR K 4 8 =Y 
— 7 nt Seng — > 2 - 
2 2 7 8 FE g — 8 2 — 
— CONS: oe = ESE Ant * 
> eG — — —— — INES 1 # 
. 


_ 
P_ 
_ 


: N 
. 


66 


Of the Proceedings 


plaintiff, or material for the defendant in his plea, 


may be taken advantage of on a general demur- 8 
rer; but matter of form merely, mult be ſpecially 


alledged, and aſſigned as cauſes of demurrer, . Stat. 
27 Eliz. c. 5. Sel, 1. 10 Co. 88. Det. plac. 118. 


2 Ld Ray. 798, a Salk. 6758. pl. 5. Stat. 4 © 5 9 


And. c. 16. 
The form of ſuch demurrer is, wn by averring the 


« declaration or plea, replication or rejoinder, to 1 
© be inſufficient in law to maintain the action or RTF. 


* defence; and therefore praying judgme ent for 


«© want of ſufficient matter alledged.” And up'n Bp 


either a general or ſpectal demurrer, the oppotite RY 


party „ avers it to be ſufficient,” which is called 
Joinder in demurrer, and then the parties are at iff. 
in point of law. Co. Lit. 72. a. 


It may not be improper to obſerve, that 1 19 5 
the whole of theſe proceedings, Viz. from the de. 


livery of the declaration, it is neceflary that bott 1 


the parties be kept or continued in court from d 
to day, until the final determination of the ſuit. „ 
For the court can determine nothing, unleſs in the 2 ; 
preſence of both the parties, in perion or by their 5 
attornies, or upon default of one of them, after ap- 


pearance, and a time prefixed for their appearance 
in court again: therefore, in the courſe of pleading, 7 


if either party neglects to put in his declaration, "I 


plea, replication, rejoinder, and the like, within 


the time allotted 0 the ſtanding rules of the court, 


the plaintiff, if the omiſſion be his, is ſaid. to tr 
nonſuit, or not to follow and purſue his complain ” 
and ſhal | lofe the benefit of his writ; or if it be on 
the fide of the defendant, judgment mult be againit 
him, for ſuch his default. And as well before iflve Fa 
or demurrer joined, as after, a day is continu4!y | # 
given and entred upon the record, for the par tics to, 
appear from time to time, as the exigence of the cak BY 
may require. The giving of this day is called ue 


continuance, becauſe thereby the proceedings are con. 


tinued, without interruption, from one adjournmet “ 
to another. If theſe continuances are omitted, 0B 
cauſe 3 


. 

4 * EOS , 
„ 
e Þ ; 
DR * . | 
"2 905 | In tf 18 Ourt 
* . l 
2 8 r " h E 

* . 

5 

* 


kauſe is thereby difcanrinues, and the defendant is 


his appearance in court he has obeyed the command 
of the king's writ, and unleſs he be adjourned over to 
a day certain, he is no longer bound to attend that 


ſummons; but he muſt be warned afreſh, and the 


3 ID whole muſt begin de nodo. 

It has been already ſaid, that Jemurrers are to be 
betermined by the judges of the court, upon ſolemn 
argument by counſel on both ſides; and to that end 
2 . demurrer book is made up by the attorney in th1s 


court, who is to ſupport the demurter, containing 


all the proceedings at length, which are atterwards 
= entered on record, and delivered to the ſecondary in 


court; a brief is then en to a ſerjcant to move 
5 for a confoliumm (dies conſuit) a day to hear the counſel 


on both ſides, which is granted by the court on the 
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demurrer book are then made and delivered to each 


appointed for the argument by the plaintiff's attor- 
ney, two of which are to be paid for by the attorney 
for the defendant two days before the argument, or 
he is not to be heard, R. E. 27 Car. 2. R. M. 
6 Geo, 2. on the day appointed ; the ſe jcants on each 
fide argue the demurrer, which is then determined 
by the court, and judgment is thereupon accord— 


ment is given for the plaintiff, the judgment i is final ; 
but if in caſe a wric of inquiry of damages mult 
be awarded, before the plaintiff can bave final judg- 
ment. If judgment be for the defendant, the 


* breve,” take nothing by his Writ, and 408 the 


Ins. 60. Thus is an fy in law or demurrer dil- 
poſed of. 


the law, is diſputed : and when he that denies or 


0 ha 


2 2 n die, without day, for this term: for by 


reading of the record; the rule is then drawn up 
for that purpoſe, and che cauſe entred, copies of the 


judge to peruſe, ore week at leaſt before the day 


ingly given. If the action be in debt, and judg- a 


Judgment is, that the plaintiff * i caprat per 


defiant © eat ſiue die,” go without day. Mood's 


An ifſue of fact is where the fact only, wad not 


ttaverles the fact pleaded by his antagonitt has ten- 
2 dered 
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joined, there may have ariſen ſome new matter, 
which is proper for the deferdant to plead ; as, that „ 
the plaintiff, being a feme ſole, is ſince Matis. or 


Of the Proceedings 


dered the iſſue, thus, “and this he prays may be en. 
„ quired of by the country,” or, © and of this he puts 


« himſelf on the country,” it may immediately be 


ſubjoined by the other party; “ and the ſaid A. B. 


„ doth the like;” which done, the iſſue is faid to be 
joined, both parties having agreed to reſt the fate of 


the cauſe on the truth of the fad i in queſtion to the 


determination of a jury. 


It may ſometimes happen, that aſter the defend- . 
ant has pleaded, nay even after iſſue or demurrer 


that ſhe has given the defendant a releaſe, and the 
like; here, if the defendant takes advantage of this | 
de matter as early as he poſſibly can, Diz. at the 


day given for his next appearance, he is permitted to 
plead it, and 1s called a plea, puis darrein continu- 


ance, or finee the laſt adjournment: for it would be 
unjuſt to exclude him from the benefit of this new 27 
defence, which it was not in his power to make 
when he pleaded the former: it is dangerous to reiß 


then relief may be had in another Way, namely, by 
writ of audita quærela, which is in the nature of a 


bill in equity, to be relieved againſt the oppreſſion i 
of the plaintiff. This writ is now almoſt rendered 
uſelels, ſince the courts have ſhewn ſo much indul- | 


gence in granting a fun:mary relief upon motion. 
Ld. Raym. 439. 

When the parties are at iſſue, as be fore mentioned, 
the court awards a writ of venire facias upon the roll, 
commanding the ſheriff «6 that he cauſe to come befor 
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on ſuch a plea, without due conſideration : for it 
confeſſes the matter which was before in diſpute be- . 
tween the parties, Cro. Eliz. 49.; and it is not 
allowed to be put in, if any continuance has in- 
tervened between the ariſing of this freſh matter, and 1 
the pleading of it; for then the defendant is guilty A 
of neglect, or laches, and is ſuppoſed to rely on the 
mer its of his former plea : alſo, it is not allowed after 
a demurrer is determined, or verdict given; becauſe 


in this Court. 


4 4 ge juice ar Welimintr (on gen a da) 
HS © twelve free and lawful men of the body of the county, 
' RE < by whom the truth of the matter may be better known, 


EE ee and win are neither of kin to the plant For bud. f 


ant, to recognize the truth of the iſſue between the 
parties. The jury is not fimmoned upon this 
FX writ, and therefore not appearing at the day, muſt 
ZZ unavoidably make default, and a compulſive proceſs 
is now awarded on the roll againſt the jurors, called 
a habeas corpora juratorum, commanding the hberiff * 
1 have the bodies of the jurors, that they appear at 
Weſtminſter por (the next return day after the 
4 trial) niſi prius, unleſs before that day the chief 
„ Juſtice ſhall come into London or Weſtminſter ;? (if 
' Xthe venue is there laid) but if che venue be laid in 
E. the county, as Oxford, &c. then, „ unleſs before 


A 


„/ July the Juſtices of our lord the king, appointed to 
e take the aſſizes in and for the ſaid county, ſhall fir/t 
. come at Ox ford, c.“ 2 place where the aſſizes 
\ are uſually holden. 5 

| 1 & Theſe writs of venzre, and habeas corpora jur atorum, 
ere uſually ſued out together; and if the cauſe is to 
by Pe tried in London or e the venire is made 


3 Blue | is joined, nd tha 1 corpora the next return 


cauſe is to be tried the laſt fitting within the term, 
hen if the general return happeos after that day, 
What is, the proper return day for it: if after term, 
L bc firſt general return day of the next term: if it is 
"| g country cauſe, the wenire is made returnable on 


Bite is joined, viz. Hilary or Trinity terms; which 
from the making up the iſſue therein, are uſually 
5 4 Talled iſſuable terms, and the habeas corpora on the 


Mheriff of the county where the venue is laid, who 
feturns the names of the jurors in a panel annexed to 
the writ, (viz.) a little pane, or abloog piece of 
S uchment. 


* that time, viz. con Wedneſday the 2 _ aay 


k b 2 after the day of trial; as, for inſtance, if the 


Tue laſt general return of the ſame term wherein the 


1 rſt general return of Eaſter; they are taken to the 
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If the ſheriff be not an indifferent perſon, 


as if he be a party in the ſuit, or be related by either 


blood or affinity to either of the parties, he is not _ 
then truſted to return the jury; but the venire ſhall 


. : 8 
3 424 8 


be directed to the coroners, who in this, as in many 7 


perſon, If any exception lies to the coroners, the 


venire ſhall be directed to two clerks of the court, 


other inſtances, are the ſubſtitutes of the ſheriff, to 
execute proceſs, when he is deemed an improper 


or two perſonas of the county named by the cout, WO, 


or electors, ſhall indifferently name the jury, a2 


their return is final. Forteſcue de laud. c. 25. The 
clauſe of niſi prius was inlerted by Stat. W. 2. 13 
Ed. 1. c. 30. then the pleadings on both fides are 
fairly entred on a piece of parchment - ſtamped, 
which is called a record of 1% prius, and having 


and ſworn; and theſe two, who are called elifors, 


paſſed through the proper office's, is delivered to the 


judge's marſhal, with the habeas corpora jurator un, 
and ſheriff's return annexed, who enters the cauſe 
for trial: on the day appointed the parties attend, 
and the cauſe is called on in it's due courſe: the 7 
record, or a ſhort account of it, is then handed to 
the judge, to peruſe and obſerve the pleadings, and 
ſee what iſſues the parties are to maintain and prove, 2 
while the jury is called and ſworn : the caſe is then 
opened, firſt on the part of the plaintiff, and after 
wards for the defendant, by their counſel; and wen 
the evidence is gone through on both ſides, tie 
judge, in preſence of the parties, the counſt, 7 
and all others, ſums up the whole to the jurors, 7 
with ſuch remarks as he thinks neceſſary for tber, 
direction, and giving them his opinion of law arif 8 
upon that evidence; upon which the jury ate wo 
conſider and return their verdict at the bar, Which 
when done, is recorded in court by the clerk of h 


niſi prius, and then they are diſcharged, 


If the. iſſue be found either for the plaintiff % 
defendant, or ſpecially, or if the plaintiff ma oi 
default, or is nonſuit, it is entred/ on the reco!0 8 
and is called 2 po/fea, which being entered, jus 
h Cn _— 8 
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in this Court. 


ment may be ſigned thereon, unleſs ordered by the 
court to the contrary, for the verdict may be fuſ- 
pended for certain cauſes by a motion for a new 


trial, or arreſted. 6 Med. 22. Salk. bag. Some- 


Wl times, if there ariſes in the cafe any difficult matter 


| 9 of law, the jury, for the ſake of better information, 
and to avoid the danger of having their verdict 


” attainted, will find a ſpecial verdict; which is 
Þ grounte! on the Stat Heim. 2. 


- find them to be proved, and pray the advice of the 


court thercon ; concluding conditionally, “ that if 


1 AT upon the whole matter the court ſhall be o 
© © that the plaintiff had cauſe of acii n, they 
for the plaintiff; if otherwtije, then for the defend- 
: & ant. 
> and afterwards argued and determined in court. 
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This 1s entered at ſengtn on the record, 


Another method of finding a ſpecies of ſpecial 


5 ; | verdict | is, when the jury find a verdict generally for 


the plaintiff, but ſubje& nevertheleſs to the opinion 
| of the judge, on a ſpecial caje ſtated by the counſel 


on both fides with regard to a matter of law; which 
| hath this advantage over a fpecial verdict, thar it is 


attended with much lefs expence, and "odtaina a 


much ſpeedier deciſion, the poſſea being ſtayed in 
the hands of the officer of u, pris, till the queſtion 
is determined; and the verdict is then entered for 


the plaintiff or defendant, as the cafe may happen. 


But as nothing appears upon record but the general 


verdict, the „parties are precluded hereby from the 
benefit of 2 writ of error, if diflatished with the 
judgment of the court upon the point of law, which 
makes it a thing to be wiſhed, that either a method 
could be deviſed of either leſſening the expence of 
ſpecial verdiCts, or elſe of entering the Caſe at 
length upon the peſlea. But in both theſe caſes 
the jury may, if they think proper, take upon them- 
ſelves to determine, at their own hazard, the com- 
plicated queſtion of fact and law, and without either 
ſpecial verdiat or ſpecial cafe, may find a verdict 
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5 2.; and herein is Hale the naked facts as the ey 
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abſolutely either for the plainefr or defendant. ©, 
Lit. 386. 

But to return to the verdict of the jury, where 
it is generally found either for the plaintiff or de- 
fendant, In this caſe it has been already obſerved, 


that the judgment may be ſtayed for certain cauſcs, 


or finally arreſted ; for it cannot be entered until the 
next term after trial had, unleſs the cauſe be tried 
within the term; ſo that if any defect of juſtice 


happened at the trial, by ſurprize, inadvertency, or 
miſconduct, the party may have relief in the court 
by obtaining a new trial ; or if, notwithſtanding 


the fact be regularly decided, it appears that che 
complaint was either not actionable in itſelf, or not 
made with ſufficient preciſion and accuracy, the 


party may ſuperſede it, by reine or Pg lle 


n 
Cauſes of ſuſpending the judgment by granting 


a new trial, are at preſent wholly extrinſic, ariſing 
from matter foreign to, or dehors, the record. Of 
this ſort are want of notice of trial, or any flagrant 
miſbehaviour of the party prevailing towards " 
jury, which may have influenced their verdict ; 

any groſs miſbehaviour of the jury amongſt 3 


ſelves: allo, if it appears by the judges report, cer- 
tified to the court, that the jury have brought in a 


verdict without, or contrary to evidence, ſo that 


he is reaſonably diſſatisfied therewith, Bull, niſ 
prius, 203-4. 3 Or if they have given exorbitant da- 


mages, Comb. 257. ; or if the judge himſelf has miſ- 


directed the jury, fo that they found an unjuſtifiable 


verdict; for theſe and other reaſons of the like kind, 
the court will award a ſecond trial. But if two 
juries agree in the ſame, or a fimilar verdict, a third 
is ſeldom awarded, 6 Mod. 22.; for the hw will 
not readily ſuppoſe, that the verdia of any one 
ſubſequent jury can countervail the oaths of the two 
preceding ones, 
This mode of granting a new trial, particularly 
where it could be ſhewn that the jury had groe) 
miſbchaved 
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{behaved themſelves, is of a date extremely an- 
Tient, and there are inſtances in the year books of 
he reigns of Ed. 3. H. 4& 7. of judgments being 
ſtayed (even after a trial at bar), and new venires 
awarded, becauſe the jury had eat and drank with- 
out conſent of the judge, and pecabſe he plaintiff 
, 1 ad privately given a paper 40 A juryman before he 
was (worn. Braok: Ab. tit. verd. 17. 18. 75. And 
2 upon theſe Glynn Ch. Juſ. in 1655, grounded the 
. firſt precedent that is reported for granting a new 
trial upon account of exceſſive damages given by 
L the jury; z apprehending with reaſon, that notorious. 
i 2 partiality in the jurors Was a Pri incipal ſpecies of 
mꝛiſdebav iour. Stile 4.50, A few years before, a 
1 practice took riſe in this court of granting new trials 
I upon the mere certificate of the judge (unleſs for- 
3 4 Etified by any report of the evidence) that the verdict 
had polled againft his opinion; and at that time 
was clearly held for law, that whatever matter was 
of force to avoid a verdict, ought to be returned 
I upon the p9/lea, and not merely ſurmiſed to the 
2 court; leit poſterity ſhould wonder why a new 
a Venire was awarded, without any ſufficient reaſon 
XL appearing upon the record. Cro. Elix. G16. Palm. 325. 
5 | Brownl. 227. But very early in the reign of 
> © Charles the Second, new trials were granted upon 
I Zaftidavits, 1 Sid. 235. 2. Lev. 140. and the former 
itrictneſs of the courts of law, in reſpect of new 
rials, having driven many parties into courts of 
geeaquity to be relieved from oppreſſive verdicts, they 
8 now more liberal in granting them, the maxim 
At prelent adopted being this, << that (in all caſes of 
moment) where juſtice is not done upon ane _ the 
* injured party is entitled to another.” 1 Bur. ; 
Tue ground for a new trial (if the matter bo fac as 
di not, or could not appear to the judge who preſided 
at niſi prius) is diicloſed to the court by affidavit: if 
zit ariſes from what paſſed at the trial, it is taken 
rom the judge's information, who uſually makes a 
re report of the evidence. Counſel are heard 
on both ſides to d or eſtabliſh the verdict, and 
3 . the 
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_ appearing upon the face of the reco d; as. ; 
Caſe laid in the declaration is not ſufficient, in point 


„action or plea,” 


Of the Protetdings 


the court give their reaſons at large why a new 


examination ought or ought not to be allowed: 


the 


true import of the evidence is duly weighed, falſe 
colours are taken off, and all points of ſaw which 
aroſe at the trial are upon full deliberation clearly 


explained and ſettled, 


A motion for a new tria] eannot be made after ©; 


the appearance day of the return of the habeas cor. 
PHPora juratorum, unleſs the foundation of the motion 


be a fact not diſcloſed to the party till after that 1 
time, Bam 44% - 


Arrett of judgment ariſes from extrinſic cauſes, 
the 


as, if 


of lav, to found an action upon, or where the verdi 


materially differs from the pleadings and iſſue there- 15 


upon matter of Jaw i is; 1 bat toben, Is ollidvid | in 


& upon demurrer, have been ſufficient to overturn 


the words, 


many inaccuracies and omiſſions, which would 


to varavel the whole proceedings. 


Trial by record, is only uſed in one particular ok 
5 
pleaded in any action, as a fine, a judgment, or ws x7 
M 
48 record, . that there is no ſuch record exiſting: 
upon 0 


inſtance: and that is, where a matter of record 


like; and the oppoſite party pleads, “ nu 


© arre/jt of judgment, mult be ſuch matter as 20020, 


the 


as if, on an action for flander, in 
calling the plaintiff a Jew, the defendar.t denies 
and the iſſue is join. d thereon, Now, 

jf a verdict be found for the plaintiff, that the words | 
were actually ſpoken whereby the fact is eftabiiſh- 
ed, ſtill the defendant may move in arreſt of N 5 
ment, that to call a man a Jet is not actionable; 
and if the court be of that opinion, the judgment "7 
| ſhall be arreſted, and never entred for the plaintiff. 
Exceptions that ure moved in arr-ft of judgment, 
muſt be much more material and glaring than ſuch 
as will maintain a demurrer: or, in other res 5 
e 
fatal, if early obſerved, are cured by a ſat ſequent - 
verdict, and not ſuffered, in the laſt ſtage of a Cave 5 
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in this Court, 


1 Z upon this, iſſue is tendered and joined; and here- 
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upon the party pleading the record, has a day given 
ZZ him to produce it, on which day proclamation is 


made in court for him to bring forth the record by 


« him in pleading alledged, or elſe he ſhall be con- 
© demned;” and on his failure the plaintiff ſhall 
have judgment to recover. The tria] of this iſſue 


is meeely by the record; for, as Sir Edward Cote 
> ovſeries, a record or inrollment is a monument of 
= ſo high a nature, and importeth in itſelf ſuch abſo- 


lute verity, that if it be pleaded that there 1s no ſuch 
record, it ſhall not receive any trial by witneſs, 


; jury, or otherwiſe, but only by itſelf, 1. I. 117. 


260. Thus titles of nobility, as whether earl or no 
earl, baron or no baron, ſhall be tricd by the king's 
writ or patent only, which is matter of record. 
6 Rep. 53. Alſo in caſe of an alien, whether alien, 
friend, or enemy, {hall be tried by the league or treaty 
between his ſeverergn and ours; for every league or 


treaty is of record, 9 Rep. 31.; and alſo, whether a 


manor be held in antient demeſne, or not, ſhall be 
tried by the record of Doomſday in the Exchequer. 


If judgment is not arreſted or ſuſpended by a 


new trial, it is then to be entred on the roll or 
record of the court; and judgments are the ſen- 
tences of the law, pronounced by the court upon 
the matter contained in the record, and are of four 
forts: fit, where the facts are confeſſed by the 
parties, and the law determined by the court; as in 
caſe of judgment upon demurrer : ſecondly, where 
the law is admitted by the parties, and the facts 
diſputed, as in caſe of judgment on a verdi : 
thirdly, where both the fact, and the law ariſing 
thereon, are admitted by the defendant, which is 


the caſe of judgment by confeſſion or default: or, 
laſtly, where the plaintiff is convinced that either 


fact, or law, or both, ate inſufficient to ſupport his 
action, and therefore abandons or withdraws his 
Proſecution ; which is the caſe in judgments upon 
a nonſuit ot retraxit. | 
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Of the Proceedings 


The judgment, though pronounced or awarded 
by the judges, is not their determination or ſen. 
| tence, but the determination and ſentence of the 
law; it is the concluſion that naturally and regu— 
larly follows from the premiſes of law and fat}, 
which ſtand thus: Againſt him who hath rode over 
my corn, I may recover damages by law; but 4 
hath rode over my corn, therefore I ſhall recover 
damages againſt J. If the major propoſition be 
denied, this is a demurrer in law: if the minor, it 
is then an iſſue in fact; but if both be confeſſed (or 
determined) to be right, the concluſion or judgment 
of the court cannot but follow. Which judgment RE 
or concluſion depends not therefore on the arbitrary 7 
caprice of the judge, but on the ſettled and inva- pl 
riable principles of juſtice. The judgment, in ſhort, EL 
is the remedy preſcribed by law for the tedieſs of in- 0 
juries; and the ſuit or action is the vehicle s 
means of adminiſtring it. What that remedy may 7 
be, is indeed the reſult of deliberation and ſtudy to 
point out, and therefore the ſtyle of the judgment is, 
not that it is decreed or reſolved. by the court, for 
then the judgment might appear to be their own; 
but it is conſidered,” conſideratum eft per curiam, 
that the plaintiff do recover his damages, his debt, 
his poſſeſſion, and the like: which implies that the 
judgment is none of their own 3 but the act of the 
law pronounced and declared by the court after due 

deliberation and enquiry. Ss 5 
All theſe ſpecies of judgments are either inter- 
locutory or final. Interlocutory judgments are ſuch 
as are given in the middle of a cauſe, upon ſome 
plea, proceedings, or default, which is only inter- , 
mediate, and does not finally determine or complete 
the ſuit, Of this nature are all judgments for the 
plaintiff, upon pleas in abatement of the ſuit or ac- 
tion, in which it is conſidered by the court, that 
the defendant do anſwer over, reſpondeat ouſter ; that 
is, put in a more ſubſtantial plea. 2 Saund. 30. 
Ic is eaſy to obſerve, that the judgment here given 
is not final, but merely interlocutory ; for there are 
| afterwards 
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= afterwards farther proceedings to be had, when 
the defendant hath put in a better anſwer, 

| But the interlocutory judgments moſt uſually 
3 ſpoken of, are thoſe incomplete judgments, where- 
by the right of the plaintiff is indeed eſtabliſned, but 
the quantum of damages ſuſtained by him is not aſ- 
bw tcertained : which is a matter that cannot be done 


ls es. Sov 8 


5 happen where the plaintiff recovers; ſor when judg- 


ment is given for the defendant, it is always com 


ER * 
1 place, where the defendant ſuffers judgment to go 
1 ęsgainſt him by default, or nhil dicit; as if he puts 
in no plea at all to the plaintiff's declaration: 
by con feſſion, or cagnovit actionem, when he acknow- 
MW 10 ledges the plaintiff's demand to be juſt: or by un 
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er to the plaintiff, or in defence of his client ; 


or any of them, happen in actions where the ſpecific 


r thing ſued for is recovered, as in actions of debt for 


72 


and therefore it is very uſual, in order to ſtrengthen 


warrant of attorney to ſome nominee of the creditor, 
—Zempowering him to confeſs a judgment by either of 
the ways juſt now mentioned (by nhil dicit, cognovit 
gaclionem, or nin ſum informatus), in an Action ot 
debt to be brought by the creditor againſt the debtor 


——Fconfciled, is abſolutely complete and binding ; pro- 
vided the ſame (as is alſo required in al! other judg- 
men's) be regularly docqueted, that is, abſtracted 
and entered in a book, according to the directions of 
the ſtetute of 4 and 5 WW, & 27 c. 20. But where 


59 * 
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Jin to aſſeſs them; unleſs the defendant, to 15 
2» harges, will confeſs the whole damages laid 1 

be declaration ; otherwiſe the entry of the 5 . 
„that the vlaintiff ought ta recover his damages 
Sha. 0 (a- 


DS 2 without the intervention of a jury. This can only 
\ ORs 


plete as well as final. And this happens, in the firſt 


Tour informatus, when the defendant's attorney de- 
cCũrlares he bas no inſtructions to ſay any thing in an- 


which is a ſpecies of judgment by default. If theſe, 


aa ſum certain, the judgment 1 is abſolutely complete ; 


g creditor's ſecurity, for the debtor to execute a 


for the ſpecific ſum due: which judgment, when 


damages are to be recovered, a jury muſt be called 
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8. indefinitely ); but becauſe the court know not what 
on damages the ſaid plaintiff bath ſuſtained, therefore the 
« ſheriff is commanded, that by the oaths of twelve hane/! 
and lawful men, he enquire into the ſaid damages, 
Ko and return ſuch inquiſition 1 into court.” This proceis 
is called a writ of enquiry; in the execution of 
which the ſheriff fiis as judge, and tries by a jury, 


ſubject to nearly the ſame law and conditions as the 
trial by jury at 1% Prius, what damages the plaintiff 


| hath nearly ſuſtained ; and when their verdict 3 a 


given, which muſt afſe's ſome damages, the ſheriff 5 


returns the inquilition, Which is entred upon the 


roll in manner of a Pallet „and thereupon it. 


conſidered, that the plaintiff receive the exact ſum if 4 


« the damages ſo aſſeſſed.” in like manner, when a 


demurrer is determined for the plaintiff, upon an ac- 


tion wherein damages are recovered, the judgment i; 


alſo incomplete, without the ald of a writ ot. en- 


a 


he ſues for. fs which caſe. it the judgment be for 


Final judgments are ſuch as at once put an end o 
the action, by declaring that the plaintiff has either 
entitled Bin el, or has not, to recover the remesy > 


the plaintiff, ** ze 7s alſo conſidered that the defen dau = 


* be either amerced, for his wilful delay of juſtice, iu 1 5 
immediately obeying the king's writ, by rendering th! 
plaintiff his due.” 5 Rep. 49. or be taken up, . 


: 


pay a fine to the king, in caſe of any forcible injury. 


Though now, by Stat. 5 and 6. IF, & M. c. 2. 
„ no writ of capzas {hall iſſue for this fine, but the 
* plaintiff ali pay Gs. 84. and be allowed it againk 
«© the defendant among his other colts.” Au 
therefore in judgments in this court, they enter 107 


the fine is remitted, and in the king s bench ti al 


take no notice of any fine, or capias at all. Salk. 5. 


Carth. 399: 3 but if judgment be for the Cerendai „ 15 


„ then it 1s catered that the plaintiff, and BY N 5 
„ pledges of proſecuting, be {nominally) ame! co "oY 


“ for his falſe ſuit; and that the defendant may? 


„ without a day, eat fine dis; that is, without all | 


e farther continuance or adjournment z the kus, 
(e wii. e 


in this Court, 


writ, commanding his attendance, being now 
fully ſatisfied, and his innocence publick!ly 
cleared,” 1 „„ 3 
•Üͤſ. After judgment is entred, execution will imme 
diately follow, unleſs the party condemned thirkks 
FP himſelf vijuſily aggrieved by any.of the preceed- 
lings; and then he has his remedy to reveric them 
e by ſeveral writs in the natute of appeals, d.. aus 
F 2 dua quærela, or writ of error. That of attaint, be- 


ing (fince the practice of granting new trials) ſuſ- 
f pended, and there has not been an inſtance of one 


© in our books for many years. Vide Cro. Eliz. 309. 
Cerro. Fac. go. | 1 


„ An audita g9ucrela is where the defendant,-againſt 
a. 


whom judgment is recovered, and who is therefc. 
ein danger of execution, or perhaps actually in ex- 


„ eceution, may be relieved upon good matter of dil 


13. charge, which has happened fince the judgment; 
as if the plaintiff hath given him the geneal releaſe ; 


6% or, if the defendant hath paid the debt to the plain- 


get tiff, without entering ſatisfaction on the record, In 


% theſe and the like cafes, wherein the deſendant hath 


et good matter to plead, but hath had no opportunity 
of picading it, an audita quærela lies, in the nature of 


171 La bill in equity, to be relieved againſt the oppreſſion. 
% of the plaintiff, It is a writ directed to the court, 


„ bo ſtating that the complaint of the defendant hath 
ry been neard, audita guærela defendentis, and then ſetting 
2, out the matter of complaint; it at length enjoins the 
the Court to call the parties before them, and, having 
aint heard their allegations and proofs, to caule juſtice 
z to be done between them. It alſo lies for bail, 


WH when judgment is obtained againſt them by ſcire fa- 
wh dias, 10 aniwer the debt of their principal; and it 


. bappens afterwards that the original judgment 
dan againſt their principal is reverſed ; {or here the bail, 


6 5 Zatterjudoment had againſt them, have no opportunity 


| 928 ; 


0 plead this ſpecial matter, and therefore they ſhall 
„% bave redreſs by audita guærela, which is a writ of 2 
1% moſt remedial nature, and feems to have been in- 
Kut vented, leſt in any caſe there ſhould be an oppteſſiue 
„ wil delect of juſtice, where a party has a good defence, 


5 
* = 


but 
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but by the ordinary forms of law had no opportunity 


to make it. 1 Roll. Abridg. 308. Finch 88. F. N. B. 
102. But the indulgence now ſhewn by the courts, 
in granting a ſummary relief upon motion, in caſes 
of ſuch evident oppreſſion, has almoſt rendered uſe- 
| leſs the writ of audita querela, and driven it 1288 
out of practice. L. Raym. 4.39. 

But if the judgment cannot be arreſted, or the 
party obtain a new trial, execution will follow; un- 
leſs the party condemned thinks himſelf unjuſtly ag- 
grieved by any of the proceedings; and then he 


has his remedy to reverſe the ſame, by bringing a 


writ of error: but he that brings it muſt find ſub- 
ſtantial bail to proſecute the ſame in many caſes, and 
muſt bring it in time ſo as to prevent the plaintiff” 
proceeding, which muſt be when he is entitled to 
ſign his judgment. Stat. 3 Fac. I. c. 8. 13 Car.: 5 
c. 2. 16 and 17 Car. 2. c. 8. 

The execution of the judgment is adapted ac- 
cording to the nature of the action; therefore if the 


plaintiff recover in a real or mixed: action, wherein 


the ſeiſin of the land is awarded to him, the writ 
is an habere facias ſeiſinam, or an habere facias poſe 
feffionem, Finch 470. Co. Lit. 34. 
Executions in actions where money only is re- 
covered, as a debt or damages (and got any ſpecific 
 chatte]) are of five ſorts, againſt the body of the 
defendant, called a capias ad Jatisfaciendum, or 
againſt his goods and chattels, called a feri facias; 
or againft the goods and profits of his lands, called 
a levari facias; or againſt the goods, and the poſ- 


ſeſſion of his lands, called an elegit; or againſt all 


three, his body, lands, and goods, called an ex- 

tent, or extend: facias; but only one of theſe writs 
can be iſſued at one time. 2. If. 143. Co. Lit. 290. 
T: Raym. . 

When the plaintiff's demand is ſatiefiod, either 
by the voluntary payment of the defendant, or by 
compulſory proceſs, or otherwiſe, ſatis faction ought 
to be entred on the record, that the defendant may 
not be liable hereafter to be harraſſed a ſecond 
time on the ſame account. 2 Lill. Abr. 495. - 
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Judges and Officers of the 
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Person, often heard and determined cauſes 
between party and party; but at preſent, by 


7 » 
. 1 C — e HERE? 
L 8 5 F 
3 TCC 
Fe Ys #7 2 
* IA 


2 » 
IS 5 
as 


gained a known and ſtated juriſdiction, re- 
Fulated by certain and eſtabliſhed rules, 


J by at of parliament. 4 Haw. Pl. of the 
8 4 1 © b OV 

In this diſtin and 13 exiſtence of 
5 * judicial power, in a peculiar body of 
. ; men, nominated, indeed, but not removeable 
zt pleaſure by the crown, conſiſts one main 
I Freſervative of the public liberty, which 
ts Fannot ſubſiſt long 1 in any ſtate, unleſs the 


= and property of the ſubjzct would 
he in the hands of arbitrary judges, whoſe 
I deciſions 


T is probable, and 18 certain, that i in 
3 very early times, before our conſtitution 
arrived at its full perfection, our kings in 


the long and uniform uſage of many ages, 
pur kings have delegated their whole judicial 
power to the judges of the ſeveral courts, 
Frhich are the grand depoſitory of the fun- 
damental laws of the kingdom, and have 


Which the crown itſelf cannot alter but 


Kaminitration of . common juſtice be, in 
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4 
F 
bs 

i 


2 — —„—— —— 


ſome degree, ſeparated both from the le- 
Eillatiye and alſo from the executive power: 
Fere it joined with the legiſlative, the life, 


82 Of the Judges and 


deciſions would be then regulated only by 
their own opinions, and not by any fund 
mental principles of law; which, though le- 
giſlators may depart from, yet judges are 
bound to obſerve. Were it joined with the 
executive, this union might ſoon be an over- BT 
balance for the legiſlative ; for which reaſon, 
by the ſtatute of 16 Car. 1. c. 10, which 
aboliſned the court of ſtar-chamber, effec- = 
tual care is taken to remove all judicial = 
power out of the hands of the king's privy 7 
council, who, as then was evident from recent | 
inſtances, might ſoon be inclined to pro- 
nounce that for law, which was moſt agree- 7 
able to the prince or his officers. Nothing | 4 1 
therefore is more to be avoided, in a free i 
conſtitution, than limiting the provinces 0 C 
a judge and a miniſter of ſtate, _ Y 7 
N 
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His majeſty, in the eye of the law, is al. 5 
ways preſent in all his courts; though je I 
cannot perſonally diſtribute juſtice. His og 
Judges are the mirror by which the king's 
image is reflected. It is the regal office, and . 

not the royal perſon, that is always preſen: 4 
in court, ready to undertake proſecutions, | 
pronounce judgment, for the benefit i 
Protection of the ſubject. Fortsſe. c. 8. 
2 Inſt. 186. |. 

It is of the greateſt conſequence to the : | 
law of England, and to the ſubject, that the | 
Powers of the judge and jury are kept dif-| | 
tinct; that the Judges determine the ton, ” z 
and che jury the fact; and if ever they come 

to be confounded, it will prove the confuſion 
and Agog of the law of England. 1 
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_ Dfffitets of the Court. 83 
1 The judges of this court are at preſent ; 
four in number; one chief juſtice and three f 
pauiſne juſtices, created by che king's letters | 
patent, who fit every day in the four terms f 
1 to hear and determine all matters of law 5 
ZZ ariſing in civil cauſes, whether real, perſonal, f 
or mixed, and compounded of both; „ ; 
RE Sat. 20 Ed. 3. c. 1. they are to take no fee 1 
but of the king; their commiſſions, in early 
1 periods, were duran e bene placito, afterwards g 
z guamdiu bene ſe geſſerint, 13 W. 3. c. 2. with 
a power to remove them on the addreſs of 
both houſes of parliament; but now they are 
f to continue in their offices during their good 
"behaviour, notwithſtanding any demiſe of 
ce the crown (which was formerly held imme 
diately to vacate their ſeats), and their full 
L ſalaries are abſolutely ſecure to them during 
1. the continuance of their commiſſions, 1 G % g 
3. c. 23. This act was made at the earneſt = 
irons of the king himſelf from the 
ET 7 declaring, “that he looked upon the in de- 
pendence and uprigbineſs of the judges, as eſſential 
„to the impartial adminiſtration of juſtice, as one 
4 of the beſt ſecurities of the rights and liberties of 
His ſubjefts; and as moſt conducive to the bo- 
nour of the crown. 0. Journ. 3 Mar. 
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= By Stat. k 2 & 1 13 17 . 35 . 2% Sat. 1 3. Salaries. 
the ſalaries of the judges were aſcertained _ 
and eſtabliſned; during which reign, and 
. until the acceMion of his preſent majeſty” 8 
great grandfather, George I. the ſalaries 
of all the judges (the chief as well as the 
"8 puiſne), were equal, viz. 1000l. a year, 
The f upon whoſe acceſſion they were increaſed 
_ (3 2 | | «c by 
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Of the Judges and 
Ae by di ſtinct patents, from thoſe by which 


« they were appointed judges, viz, The 4 4 
ct lary of the chief juſtice of this court to 
« double his former ſalary, and thoſe of be 
© reſt of the judges, to half as much again 
« as their former ſalaries.” by 
By Stat. 32 Geo. 2. c. 35. ſe. 18. 770 heli 3 
e ſalary of every of the puiſne judges is avg 
c mented 500 . E | 
By Stat. 1 Geo. 3. c. 23. ſe. 3. the 
4e ſalaries of the judges are payable out 0 99 
ee the annual ſum granted for the ſupport o. 
ce his majeſty's houſehold, and the honour 
e and dignity of his crown, And by ſe, 4% 
te they are, after the demiſe of his majeſty, 
ce to be charged upon and paid out of the“ 
© duties granted for the uſe of his majeſty" 
« Civil government; and until the making 
« ſuch proviſion, and ſecuring the continu-/ 
e ance thereof, ſuch falaries ſhall -be paid 
« out of the monies applicable to the ſaid}? 3 
* uſes and expences.” By 19 Geo. 3. c. 6; 
© the ſalaries of the puiſne judges are in-. 
« creaſed to 400 J. each.” The ſalaries now 
are; the lord chief juſtice 3 500 J. per annum, 
the puiſne jodges 2400 J. each per annum. 
The prefent judges are, Alexander lord 
7 oughborongh, chief juſtice ; Sir Henry Gould, 
Kar. ; Sir Geerg? Nores, Knr, and John Hel * i 
Eſq. 5 E df 
N ide at his creation takes an oath 
« That he will ſerve the king, and indifferent) E 
« adminiſter juſtice io all men, without reſper i 
& perſons, take u bribe, give no counſel where U 
is party, nor deny right to any, though the iH 


0 by his letiers, or oy expreſs words, comman! I 
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Dfficers of the Court, ” 


„ he contrary,” &c. and he is anſwerable in 
= body, land, and goods. 18 £dw. 3. c. 1, 


Dfiicers of the Court. 
: | 4 HE cuſtos brevium is the firſt or prin- Cuſtos bre- 


A cipal officer of this court, and holds v. 
*Zhis place by the king's letters patent; the 
ne preſent patentees are John Prowning, Sir 
of Robert Eden, Baronet, Frederick Young, and 
of Edward Gore, Eſquires, who execute the 
bur aid office by Jobn Walton, Feen | their 
deputy. 
There are three prothonotaries of this court, Prothonta + 
ho hold their offices for life, and are ad- iss. 
"Fmitted-by the chief juſtice of the court for 
the time being. But the ſecond prothono- 
tary is admitted on the nomination of the 
cuſtos brevium, who, 1 in right of his office, has 
that appointment. The preſent prothonota- 
be, . are William Mainwaring, Henry Earl, 
*. L lu hony Dickins, Eſquires. Their office N' 2, 
noul 5 } in Tanfield Court, Inner Temple, 
nem In term time, they attend the fitting of the Attendance: 
court at Weſtminjter, for the diſpatch of ſuch 

matters as ariſe from cauſes entered in the 
office, and to inform the court of the ſtate of 
; Wc cauſes, and certify to them in matters 
Lot practice when required, One prothono- 
oath tal attends every day in term (except the 

YL firſt and laſt days) at their office, in the fore- 
Moon from eleven to one, and all attend in 
x Li. afternoon from fix to eight, 
There are three ſecondaries in this court; S. -endar jes. 
z pre belonging to each prothonotary, wha has 
2 © BY ans the 
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the nomination and appointment of ſu h fe. 

condary. The preſent ſecondaries are, [Jem 
 Fotbergill, Alexander ' G errard, and W 22 Wh 

Duty. Shin, Eſquires. In term time they attend iH 
Noa court and judges in the treaſury, to read ali 
the records, writings, affidavits, petition; 
papers, and exhibits; take minutes of al 

rules and orders, and draw up the ſame, and 

take recognizances in court; have the cu[.® 

tody of the court books, in which are entre 

the names of all cauſes on demurrer, ſpeci! 4 

verdicts, and other matters that are to be a 4 

gued in court, and of cauſes that are to bi 


5 

_ 5 

' > 
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tried at bar; enter all commitments of priſon® 1 
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ers, diſcontinuances, and ſatisfactions ack nos. I 
ledged upon record, and amend records 91 9 
order of the court, Kc. attend trials al ba 1 


„ 


5 e. 
Clerks of the Clerk of the judgments, Mr. Rewlal 
Jadg mentis. Tickbarrow ; he draws up all final judgments 

after inquiſirions taken, verdicts obtained, 0! 

. onſuits had at ui, prius, and on demurren| 

and iſſues joined upon nul tiel record; dravi 

up and enters all continuances neceſſary 

. draws up the award of writs of eligit ail 

partition, enters the ſame with the retu 

thereof upon the roll: enters all ie ; 

upon judgments, when the ſame is done bj 

order of a judge, and not in open court; 11 

exemplifies any of the above mention 
judgments, if applied for within a year | 

the ſignings of ſuch judgments. . 

Olerk ofthe Clerk of the dockets and declaratioaff 

decke. Mr. Sammel Underwood. He enters b 

remembrance all appearances to writs of a 

tachments of privilege, writs of ſcire 4 = 

a" 


Officers of the Court. 2 


{ 3 Ic. filed with the prothonotaries, pre- 
"i pares bail pieces or recognizances to attach- 
” ents of privilege, habeas corpus's, and 
other bailable writs iſſuing out of the pro- 
Wrhonotary's office; attends the court, or a 
N Hodge, when ſuch recognizances are taken, 
nd when ſuch bails are juſtified, or additional 
bail is put in; and alſo, when the defendant- 
ſurrenders himſelf in diſcharge of ſuch bail : | 
akes copies of all ſpecial juries, certificates 
pf declarations not being filed againſt priſon- q 
ers; and alſo certificates of writs of recordari, 
End writs of falſe judgment, not being filed ac- 
Kording to the courſe and practice of the 
FFourr. And, as clerk to the prothonatories, 
makes out copies of all the ſpecial verdicts | 
For the judges, and attornies concerned there- 
In, & ee. 
J Clerk of the e Mr. 3 Lick- Elerk. of hs 
Porrow; he is jointly and verbally appointed "*verfvls.. 
Wy the three prothonoraries, draws vp and 92 70 
enters the ;racipe's thereof on remembrances, 
und draws up certificates thereof to the out- 
Jawry office; draws up and engroſſes the bail 
pieces, or recognizances, in order to ſuch 
geverſals, and attends therewith ; and makes 
o pot the ſuper/edeas when neceſſary. 
in | Clerk of the treaſury, Mr. Thomas Jefferies; Clerk of che 
eis appointed, by parole, from the lord chief cealury, 
oſtice. | 
== Henry Brougham is clerk of the jurats, or C'erk of the 
i of the under clerks of the treaſury, for Jurats. 
ation Wil the counties in England; and is admitted 
upoff by the lord chief juſtice of the court; and 
of uf polds his place for life. 
jul h Mr. George Stubbs is the rreaſury- keeper, Fl 
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out proceſs. 


pere are thirteen filacers, among hott the 
ſeveral counties of in are e divided, + VIZ, 


For the 
Counties of 


Bedford” a 
Berke 

Bucks 1. P. Janes: Eſq. 
Cornwall \ Executed by Mr. | 
_ Glouceſter 4 Roberts, No. 4, 
Hereford Fare Court, | 
Oxon 

Worceſter 


In 

"0 

London wills, 7 
and = by Mr, 
Middteſex | Roberts, 


a Suſſex 
Surry 
Kent 


Briſtol 
Dorſet 
Poole 
Somerſet 


) M Robert Hollo- 
way. Executedby . 
Mr. Roberts. 


Mr. Clarke. Exe- 


at the King's 
Bench Office. 


Mr. Lenton. 
Suffolk 8 


Clarke. ' 


Cambridge 
Huntingdon ' No.9 


Derby 
Leiceſter _ 
Nottingham 
Warwick 


Ll „lane. | 


Officers of the Court, 
and holds his place alſo by parole appointment | 
of the lord chief juſtice, 

PFilacer or Filazer (f/izarius, from the latin 


Flup) is an officer of this court, ſo called 
becauſe he files thoſe writs whereon he makes 


© Who executed . 5 


| od 
; | Wilts 
Norfolk 28 
Stafford 


| Rutland 
Monmouth J 


Eſſex 
Herts 


| Cumberland: 
cated by himſelf. 


| Devon. 


Ex- 
ecuted by Mr. 


: 3 Po City of Lincoln 
Mr. Ward. Exe- | 

) cuted by himſelf, | Kingſton upen * 

„Staples Inn. 13 


Mr. Rider. Exe- 
cuted by himſelf, | 
at No, 125, Fet- | 


. Yorkſhire 


* 
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For RY . 


Counties of Who executed 8 


Mr. Tho. Lawes. 
Executed by Mr, 
Roberts, 
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Norwich 8 == 
\ executed by him. "= 


Northam pton 
| ſelf. 


Salop 


Mr. King. Kue In 
cuted by Mr. 
ode 


Mr. Batten. Exe. 
cuted by him- 
ſelf, No. 4, Hare F- 
\ Court. | Recs, 


Northumberland 
Newcaſtle 
Weſtmoreland 


* 


Mr. $ibthorpe, 
Executed by Mr. 
Kelbam, No. G2, 
Hatton- Garden, 


Lincoln 
and 


4 
4190 


| Mr, Allen, E Exe. 
| cuted by himſell, 
No. 43 ; Purnival' 


Ion... 


Hull 
Vork and 


The 


ir, 


lr. 


| | | 
Officers of rhe Court, 


The filacers formerly living at a great 


x Q diſtance from the inns of court, wiich was 


Ie : 
e 
c 


5 1 
bs 


thought very inconvenient for the practiſers 
thereof, the court therefore thought proper 
to make the following rule in Hilary d erm 


'Z $1733: © Whereas it would be very conve- 


5 « nient to the ſuitors of this court, if the 
* ſeveral offices of the filacers were exe- 


4 cuted in one place; and the filacers hav- 
e ing made a propoſal to this court for that 
© KO purpoſe ; and that the ground chamber 
„ at No. 4 in Hare Court, in the Jemple, 
„ will be a fit and convenient place for the 
* ſame, It is ordered by this court, that the 
„ ſeveral offices of the filacers ſhall, from 
* il and after the firſt day of the next enſuing 
* Eaſter Term, be executed in the above- 
18 mentioned chamber, and that if hereafter 
it ſhall be found neceſſary or proper to 
appoint another place for the execution of 


the ſaid offices, inſtead of the above- 
xe. 5 Ty 8 


mentioned chamber, this court, on appli- 


«. By the Court,” 


; By 1 14 Ja. 1. 1616. All manner of 
© capias alias and pluries, and all other incident 


Ikrocess, before appearance of the defendant, 
in all actions wherein proceſs of outlawry 


doch lie (until the exigent awarded), are to 
be made out by the flacers of this cout 
Yo: alſo, all grand capes, pone and diſtrin- 


Sas, as well peremptory as infinite, and alſo 
beident proceſs, before appearance of the 
tenant or defendant, writs of ſeiſin, and writs 


cation, will take the ſame into conſider- 
* ation. 
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to enquire of damages iſſuing before appear- 
ance of the tenant or defendant (but all 
judgments upon writs of enquiry of damages 
are to be entred with the prothonotary only): 
alſo all writs of ſuperſedeas upon any capias 
awarded out of their own offices, and writs * 
of reſcous upon the ſheriff's return: alſo the | 
entring of all comparence of writs iſſuing 
out of their own offices, the entring of rolls 
to compel the defendants to appear, their 
bails upon appearance, and marking the firſt 
ſcire facias upon the ſaid bail: alſo view in 
dower, or any other action where it lieth 
entring thereof, and writs of view there- 7 
upon; alſo all writs of retorn. babend. upon 
nonſuit before appearance, writs of ſecond "== 
deliverance before appearance, writs of capias | 
in withernam, alias and pluries like wile before 
appearance, &c. ibid. 955 == 
They take ſpecial bail - in common caſes, 
R. Trin. 1H/.&M. reg. 2.; appearances are to 
be entred with them R. E. 24 Car. 2. . 
procure the original to be ſued forth and 
filed, R. Trin. 1 649.; take affidavits of lebts, = 
in order to hold to bail, affidavits of the 
ſervice of proceſs; file bills brought againſt 
perſons intitled to privilege of parliament, 0 
and make out the ſubſequent proceſs thereon 
before appearance, Ty 
Cieck of te The clerk of the warrants, inrolments, and 7 
warrants, - eftreats is Keane Fitzgerald Eſquire, who is 
admitted into the ſaid office by the Lord 
Chief Juſtice of this court, his deputy Mr. 
Richard Lee, Ne. 3. Pump Court; he files all 0 
warrants of attorney upon judgments, iſſues, 
| outlawrics, writs of covenant, ſtamps al 
judgment 


©fficers of the Court, e 


Judgment papers, records, pluries capias, in out- N 
lawry, and writs of covenant; allo files the , 
warrants of attorney of ſheriffs for the differ- | 
ent counties in England. 5 1 
The clerk of the eſſoigns i is in the appoint- Clerk of ths I 
ment of the lord chief jultice, and has uſually eſſoigus. 
; been granted for life. The preſent clerk is | 
Mr. Wright, and it is executed by Mr. Bolton, 
and eſſoigns are entered in this office in real | 
actions only; for it is now determined that | 
no eſſoign lies in perſonal actions: and in 
caſe the defendant doth not eſſoign by the | 
time limited by the rules of the court in real 7 
actions, the plaintiff may enter in this office 5 

a ne recipiatur eſſoign. TE 

In this office all judgments in this court — 


are docqueted, purſuant to the Sat. 4 & 5 

. & M. c. 20. and rolls belonging to the 

ſeveral officers of the ſaid court are marked, 

numbered, and delivered out to them; and 

when the proper entries are made thereon, | 

they are returned into this office, and carried 3 

by him to the treaſury at Veſminſter. 
The office of clerk of the juries: is in Clerk of the 

the gift and nomination of the cuſtos brevium juries. 

for the time being. The preſent clerk is 


Mr. Thomas Bever; Mr. Harrijen, in Caſtles 


Yard, is his deputy. 
His duty is to make out writs of habeas 


corpora juratorum, for the trials of iſſues in 


London and Miadleſex, and at the aſſizes in the 


country. 

The return-office, and is of inrolment Return- office, | 
of writs for fines and recoveries, is in the | 
nomination of the three puiſne judges by | 
virtue of an act of parliament made in the | 

twenty- | ; 


He Otllicexs of tha Court. 


twenty- -third year of queen Elizabeth, Mr. 3 
Henry Barnes is clerk of the inrolments, and 
the office is executed by Mr. Lickbarrow. 

Mr. Lickbarrow returns all writs of cove- | 
nant, entry, ſummons, and ſeifin, in the 
names of the ſheriffs of the ſeveral counties | 1 
and cities in England, and makes regular en- 
tries in books, provided at his own charge 2 
for that Purpoſe. [6 ; 
The clerk of the king 8 ſilver 1 is William 1 
Dares, eure, 1 
RE This officer claims it to be his duty to 1 
inſpect and ſee that all. fines paſſed in his Pp 
office have regularly paſſed through the ſe- 
veral offices, conformable to the uſage of the 
court; to enter the whole of all fines, to 
gether with the poſt fine paid thereon, into 3 
books which remain in the office as records: 
he is allo to ſtop all ſuch fines, againſt the 
paſſing of which caveats are entred, and file 
 tuch caveats with all rules of court, judges 
orders, and affidavits of the cogniſors, being 
alive, where Captions. have been drought 0 
this 8 1 
. caveats, and 3 5 ſtopping any, 
fines, ſhall be renewed every term, and copies 
thereof left with the clerk of the kings? 
filver, for which he is to demand. only his 4 
antient fee of 3s. 4d. the term; and in de- 
fault thereof all caveats that ſhall not be ſo Þ* 
ee ſhall loſe their force and effect.. 
R. E. 29 Car. , 2 3 I 
"Ws a razure in the day or year. ſhall T 
appear in the caption of a iges it ſhall not 
als this office without an allocatur from 2 


judge. K. E. 9 Aun. 


LAY 
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Efficers of the Court. 


letters patent from the crown, and Sir George 
Colebrook, Bart. is the preſent patentee, un- 


[oY ſecondary to officiate in the ſaid office, There 
sis a regiſter and record keeper belonging to 
the ſaid office, and the chirographer appoints 


e certain clerks for the ſeveral counties in 


England. 
n 3 The chirographer draws up, and makes 


is office is kept No. 2. Hare Court, Temple. 


1c Mr. James Meddowcroft, by appointment 


from the chief juſtice; he executes the of- 
to . fice, No. 8. Helbourn Court, Grays-Inn : 
his duty is to make exigents, proclamations up- 
ne - on pluries capias's, in order to proceed to 


le ontlawry : allo allocaturs. 


der whom James Garth, Eſq. is appointed 


FX ont, from all parts of the fine, the final 
o concord, and ingroſſes a record thereof; the 


93 
The office of chirographer is held by Chirograpb. 


-The office of exigenter is executed by Exigenter, 


zes ay The office of clerk of the ſuperſedeas to Superſedeas. 


ng the exigent is executed by Mr. Meddowcroft. 


o t is his buſineſs to fign all writs of ſuper- 


2 ledeas to exigents quia improvide, Sc. in the 
ny 2 ſaid court, to prevent a perſon being out- 

2 lawed or waived, againſt whom an er 
35 has iſſued, | 


— 
ed 
OW 


his Ihe office of the Ugik of the Galla rie Outlawries. 


le- is incident to the office of his majeſty's at- 
= torney general, and always executed by ſome 
perſon appointed by him for the time being: 

the preſent clerk of the attorney general has 


aal] it, and his duty is to make out all writs of 


capios utlagatum, ſequeſtrations of all eccleſiaſti- 
384 cal benefices in all perſonal actions in the ſaid 
= court after the return of the exigent. _ Inqui- 
litions 


. I 
— ——— — 0 


—— 


94 Officers of the Court. 
quiſitions taken on ſpecial writs of capiat 
utlagatum are tranſmitted into this office, and 

are here exemplified upon rolls ſigned by the 
clerk of the outlawries, and then carried 
into the office of the king's remembrancer 
of the court of Exchequer, and there filed on 
record, and the inquiſitions themſelves, and 
writs of exigent, are filed with the cuſtos 

„„ 1 

Seal office, The moſt noble in Henry Duke of 

Grafton is ſeized in fee tail of this office, and 

_ claimeth the receipt of the revenue ariſing 
from the ſealing of writs, exempliſications, and 
other things whatſocver ſealed with the ſeal 
of this court. Mr. Samuel Rogers 1s his 

Grace's deputy. : 

Clerk of the The clerk of the errors, has the © OILS 

e and receipt of all writs of error upon judg- - 
ments in this court; gives certificates there- 

of; makes out writs of ſuperſedeas; enters =» 
1 dall taken thereon; makes out writs of ſcire 
fFacias; gives rules for juſtifying bail; rules 

for plaintiffs in error to certify the record; 

makes tranſcripts of the records and judg- 

ments; tranſmits the ſame into the court of 

King's Bench, &c. ſigns non-proſſes for not 8 

certifying the record ; *allows and returns all = 

certioraries directed to the lord chief juſtice, 8 

for certifying records from this court into 

any other. Mr. Stephen Hough, at Maſter — 

Pepys's chambers in Symond's Inn. * 

| Judge: clerks, The judges clerks are verbally appointed 1 
by their reſpective Judges, to continue du- 

ring pleaſure. E 

The clerks of the lord chief juſtice make 1 

out commiſſions for taking affidavits and 1 

6 * 5 


| 
Officers of the Court, 95 
# i ſpecial bails, and file the approbations ſigned 
vy one of the puiſne judges, in order for ſuch 
2 | commiſſions, and eater the names of the 


Kor that purpoſe. Mr. Randall and Mr. Avis 

Ware clerks to the chief juſtice. 

The office of aſſociate at »/ 7 prias in Lon- Aﬀociate, 
don and Middleſex is in the appointment of 


v4 
77 


the lord chief juſtice, and has been generally 
granted by parole, to hold during 3 
only. The preſent aſſociate is Mr. Randall. 
The office of marſhal at nf prins, in Marſhal. 
London and Middleſex, is alſo in the nomination 

3 of the lord chief Juſtice, and has Feine time 


Mito bold during his pleaſure. | The preſent 
e cel is Mr. Randall. 

1 Cryer at niſi prius, in London and Middle- S 
Fer, is alſo in the gift of the lord chief juſtice 
'S E ber the time being, and has been uſually 
granted by parole appointment to hold during 
pleaſure. Mr. Avis is cryer. 

Hleneage Walker, Eſquire, hereditary pro- Proclamator, | 
clamator to this court, granted to John 
Walter, eſquire, the office of marſhal pro- 
clamator, and barrier of this court, with all 
fees, Sc. to hold to him and his heirs for 
ever. There are four perſons act as cryers 
to the court; one of which is alſo court- 
"Keeper, and another porter of the court; 
= which cryers, court-keeper, and porter, are 
deputies to the chief proclamator. Their 
duty is to attend this court, and make pro- 
clamations, Sc. 
he court-keeper is appointed by the Coun keeper 
ad Þ chief proclamatur, Mr. 1165 Ains. 


1 . 28- 
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96 Dfficers of the Court, 
Porter. The porter of the court holds his place „ 


the appointment of the chief proclamator, 
Mr. Stone. 


Warden. The warden of the Fleet priſon is Joln z 


Eyles, eſquire, appointed by letters patent to S 
hold during pleaſure ; he is to receive and! d 
have the cuſtody of all priſoners committed 


by this court to the Fleet PANE: Mr. Low Pe 


is his deputy. 


Clerk of the The preſent clerk of. the papers and rules ; * 
Papers of the of the Fleet priſon is Mr, Lowe, who holds 
his place by grant or is eprops of the Þ 


: Fleet. 


warden. 


Tipſtaff. There are two tipſtaffs attendant on this Þ 

EOS court, who are admitted by deputation from] 
the warden of the Fleet : they attend the 
judges whilſt fitting in court, and in the 
afternoon at their chambers; and out of term 
they attend there morning and afternoon, 
One of them alſo attends the lord chief! 


Juſtice at the ſittings of ii prius at Welt- 
minſter, London, and on the circuits. 


Attornies of the Court. 


N attorney, deren or. attornatus in 
L law, is an officer appointed by the 
court, to proſecute or defend actions brought BY 
| againſt or proſecuted by their clients; and * 
the word is compounded of the Latin word 18 
ad, to, and the French, tourner, to turn; 


N jo turn à buſineſs over to another.” The 
; ancient Latin name, according to Bratton, | 


reſpite 


A 223 
WWW 
© HE 8 Ds * 8 
25. rn E 
3 SS 3 Non FA 


XS, , 
— 8 * * 5 
CARE, REESE: "0 
N 45H ls GH > 


. S d 
S Wer 3 Us 
C 


Attoznies of the Court, 97 | 


1 reſponſalis; and they anſwer to the procurator, 
vr proctor, of the civilians and canoniſts. 

5 Before the Stat, of Weſt. 2. c. io. all 
1 {attornies were made by letters patent under 
ohe great ſeal, commanding the juſtices to 
4 = wg the perſon to be attorney to ſuch 
4 one, 2 It. 249. That ſtatute gave all 
perſons liberty of appearing by attorney 
Ewithout any letters patent, otherwiſe they 
Pere to appear each day in court in their 
proper perſon; in conſequence of which, 
great numbers of attornies were admitted by 
| the judges, whereby many unikiiful ones 
Practiſed, which occaſioned many miſchiefs : 
for reſtraining of which, it was enacted by 
Fat. 4 H. 4. c. 18. © That the judges ſhould 
examine them, and at their diſcretion to put 
=. F776 who were Viriucus and of good fame on 


rin 3 
\n, EX he roll, and thoſe on the contrary lo ſtrixe 
lief cut.“ And the Stat. 35 H. 6. c. 7. limited 


the number in Norfolk and Suffolk. 
By 13 FV. 3. c. 6. attornics are to take the 
Foaths to government, under penalties | and 
EWiability to practiſe. 
12 6. 1. c. 29. Tf any who hath been If an attorney 
chavicted of for gery, perjury, Cc, ſhall convicted of 
Factiſe, Sc. the judge hath power to tranſ- forgery's Ke. 
2 8 F Lek (hall practile, 
rt the © ender for ſeven years, by ſuch jodge to 
Mays, and under ſuch penalties, as felons, tranſport.” 
No perſon ſhall be admitted to act as an None to act as 
Forney, fue cut any Procels, or defend any attorney, un- 
ion in this court, unleſs he nal! have been {<{* he bas 
wo 3h fervedacie; k- 
und, by contract in writing, to ſerve as ag; and beca 
ch rk 15 five years: to an attorney duly ad- admitted, 
j Mitel, as by the ſtatute is directed, and for 


FI: the 
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the:{aid term of five years ſhall have con- 
tinued in fuch ſervice, and then be examined, 
ſworn, admitted, and inrolled. 2 Geo. 2. 
c. . Made perpetual by Stat. 30 Geo. 2. 
6. 9. „ „„. 
1f bis maſter If any attorney, with whom any perſon ; 


ſhall die, oc ſhall be bound by contract in writing to ſerve, "29 


the contract. 


be cen be BY aforeſaid, ſmall * before the expiration Þ I 
been of ſuch fire years; or if fuch contract ſhall | # 
ycais are en, by mutual cankent be vacated, or ſuch clerk F* 


pired, then to 
ferve the re- 


be legally diſcharged by rule or order of I 


mainderofrhe court, before the expiration of ſuch five 4 I 
five years with years, then it {uch Clerl hall, by contract in 8 3 


| ney. 


another atto:- writing, ſerve as a clerk to ſome other attor- 
ney, admitted as aforeſaid, during the re.. 


mainder of the ſeid five years, ſuch ſervice: * 


mall be as effectual as if he had ſerved five 
years to the perſon to whom he was original) 5 
bound. Did. $ 47 
A Quaker, on Any perſon. being one of the people 
taxing mY bo- called Quakers, having ſerved a clerkſhiv! 
To 2046 bs with an attorney or ſolicitor, and being qua- | 1 
admitted an lified as by Stat. 2 Geo, 2. is required, ma, 
attorney. on taking his ſolemn affirmation, inſtead dt 
the oath by the laid act directed, before ſuc! | 
judges, and others who are to adminiſter the, 8 
ſaid afirmation, be admitted and inroll:! * 
as an attorney or ſolicitor, as if he had raket . 


the ſaid oath. 12 Geo. 2. c. 13. . 85. 


| Judgergbefore The judges, before they admit ſuch per © | 

they admit fon, are to enquire touching his fitneſs 2, . 
them to take 4 if N 66 
. capacity, and if thereby ſatisfied, and nf i 
examine their otherwiſe, are to adminiſter to Run in ope . 


fitneſs, court, the oath after mentioned, and cu, $ 
him to be admitted an attorney, and b. L 
5 nau 


| 10 knowledge and abiliey. 


- ol the name of every perſon who hall be 


an attorney of this court, with conſent 


attoꝛnies of the Court, 


name to be inrolled, without fee or re- 
EZ ward, except Is. for adminiſtring the oath, 
EZ | of 7.0. 


1 78 ] A. B. do ſwear, that J will truly and Oath, 


% honeſtly demean myſelf in the practice of 
ce an attorney, according to the belt of my 


TY So help r me God. th 


The cle of the warrants of the Cem. Clerk of the. 
mon Pleas is, without fee or reward, to ante 0 
en &c. 

admitted an attorney of this court, purſuant 

to this act, and the time when admitted, in 
an alphabetical order, in rolls or books to be 

Irrorided for that purpoſe, to which all 

nd ſhall have recourſe without ee or 


reward. Se. 18. 


No attorney Nall have more than two Not to have. 
clerks at one and the ſame time, who ſhall more than two 
be bound by contract in writing. Lid. Cerks. 

The prothonotaries of this court may have Prochonota- 
Tree clerks, and at one and the ſame time, ide may have 
and no more; and ſuch clerks having voll three. 
five years may be admitted, &c. in the ſame 

manner as any perſon may, who ſhall have 
# ſerved a clerkſhip tO a {worn attorney for five 


years. Sect. 15. 


Any perſon ſworn, admitted, and idtolled An attorney 
in of this court 


uri 8 FE T1: ay { de in 
ting, and in the name of any attorney of 5 "her. 


any other court of record at Weſtminſter, &c. with conſent 
may ſue out any writ, or commence or of ao attorney 


44 elend any action in ſuch court, notwith- & that court, 


H 2 


ſtanding 


100 Attoꝛnies of the Court. 


ſtanding ſuch perſon be not ſworn or admit- 
ted an attorney in ſuch court. Sec. 10. 
May carry on An attorney of this court may by this 


5 clauſe of the ſtatute, carry on proceedings 
e brag in the court of great ſeſſions of Wales, in 


name of an attorney of that court, and de- 


clare for buſineſs and fees. Barnes 160, 
Sworn attor- It any ſworn attorney of this court ſhall 


nies permit= knowingly and willing! ermit or ſuffer 
ting thoſe that 8 F 8 y P 


any other perſon to ſue out any writ, or com- 
are not, to Fob 
fue out writs, MENCE or defend any action in his name, not 
diſab led from being a ſworn attorney, or a ſworn ſolicitor e 
practice. jn Chancery, Sc. and ſhall be thereof con- 

victed, he ſhall, from the time of ſuch con- 

viction, be diſabled to practiſe, and his ad. = 


mmiitktance to be void, Ses, 17. 
A ſworn et- A ſworn attorney of this court may be 


rorney may ſworn, admitted, and inrolled, a ſolicitor in. 


be admitted a 1 
ſolicitor. all or any of the courts of ec juity, without 


any fee for the oath, or any "ſtamp, if the 
maſter of the rolls, Sc. ſhall, on exaiminins 


him, be ſatisfied that ſuch attorney is dul 1 


qualified to be ſo admitted. Sec. 20. 


Attorney, &c. Any perſon in his own name, or in ts Z 


in their on name of any other, {ſuing out any writ, 0 
name ſuing 


out any W i: , 


r. led, forſcit in the ſaid act as attorney or eee 0 

501 expectation of any gain, fee, or rewarc 
without being admitted, ſhall forfeit 501 
to the uſe of the perſon who {hall proſecute, c 


and be made incapable to Maintain any 


action for any fee, reward or diſburſement, | 
on account of proſecuting or defending fuci fa 


action, See 24. 


. * 
Z #3: 
x * cs 58 2 — 
35 
. 4 -* 
* þ . ; . 5 % 5 
* 


commencing or defending any action, in any | 1 
Kc. not in- Of the courts of law or equity, mentionc | 
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Perſons bound clerks to attornies, or ſoli- Pei ſon; bound 


Citors, are to cauſe affidavits to be made and T 15 as 
1 | C 8 -_ 
filed of the execution of the articles, within 


tornies tO 


three months next after the date thereof; cauſe aflidavit 


and in every ſuch affidavit ſhall be Peeie be made 
© tied the names of every ſuch attorney and /cli- © Am three 


10 months after 
ter, and of every ſuch perſon ſo bound, and 


execution of 
their places of aboae reſpectively, together ec: ntract. 


with the day of the date of ſuch a: ticles ; and 
every ſuch ; affidavit {hall be filed within the 


Brin ie aforeſaid, in the court where the attor- 


*Zney or ſolicitor to whom every ſuch perſon 

1 relpeRively all be bound as aforeſaid, hath 

7 been 1nro! led as an attorney or ſolicitor with 

the proper officer; and none to be admitted r 6 be 
I before ſuch alfdavit be produced and read mitted be- 


In court. 


fore ſuch af 
2 Git 3. e, 34 4. davit pro- 
In this court the clerk of the warrants, or duced. 


is deputy, ihail be the proper officer for who are to 
filing ſuch affidavits, fe. 5 


"Th book, wherein {hall be entercd the ſub- $27te. 
ſtance of ſuch affidavit, ſpecifying the names Books to be 

Rnd places of abode of every ſuch attor- Kept, wes 
ney and clerk, and of the perion making 

ſoch affidavit, with the date of the contract, 

- and the days of makipg and filing ſuch. 1 5 

tlavit; and may _ at the time of filing 

ſuch affidavic, 2 


Which book may be ſcarched gratis. Sect. 6. 


5 
Fontract in writing aforeſaid, after ſuch at- 

Forney ſhall have diſcontinued or left off, or neſs. 
| Auring ſuch time as he ſhall not actually 


; and ſhall keep fle ſuch affi- 


6 4d. for his trouble; 


No attorney ſhall have, take, or retain No attorney 


any clerk, who ſhall ee bound by wake aclerk 
after diſcon- 


tinuing buſi- 


Practiſe or carry on the bulineſs of an attor- 


H Every 
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Clerk to be Every perſon who ſhall become bound, 


einployed 12 &. ſhall, during the whole time or term of 1 
ſervice, to be ſpecified in ſuch articles, con- 
tinue and be actually employed by ſuch at- Ft ; 


* hole time. 


OILY : . 
$3544 3 
11 5 ; . 

* 


uy or ſolicitor, or his or their agent or 
cents, in the proper buſineſs, practice, or 


eiployment of an e or ſolicitor. "I 


Seer. 8. 


expiration of whom any ſuch Gui ſhall be fo band = ; 
the time, ” ſhall happen to die before the expiration of - I 


attorney 
&. Or Fog 


ſuch term, or diſcontinue or leave off hi: 
clerk be gif. practice, or if ſuch contract ſhall, by mutual 


charged by, conſent of the parties, be cancelled; or fuch = 


- Ws cierk ſhall be legally diſcharged by rule of | 1 


the court, before the expiration of ſuct 


and be bound term; 5 and the ſaid clerk mall, in any of the = 
to ferve tor ſaid caſes, be bound by avothes contract or 
ine remainder contracts in Writing to ſerve, and ſhall ac- 
ef 2 tune, cordingly ſerve in manner before mentioned, 


as clerk to any other ſuch practiſing arcor- 


ney or attornics as aforeſaid, during the re. 
ſidue of the ſaid term of five years, then 
ſuch fervice ſuch ſervice ſhall be deemed and taken to b: # 
to be good, as good, effectual, and available, as if ſuci\; 
© clerk had continacd to ſerve as a clerk fol 
ried, cc. The faid term to the ſame perſon to whom tt? 


— 


jt affidavit k 
wade 411 14 


was originally bound, ſo as affidavit be du 


made and filed of the execution of ſuch {| 
cond contract or contracts, within the tim: 
and in like manner as is before directed, cor 


cerning ſuch original contract. Se, . 


Attorneys cot No attorney of this court ſhall commerce 2 
any action for the recovery of any fee, 
{wes til ene charges, or diſburſements, until one mon 
wouth alter after he ſhall have delivered to the part) = 

5 33 


to com mence 
an action for 


0 8 0 


— 2 — ey — 2 9 


pgs 


L YU unctling: houſe or laſt place of abode, a bi 
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| Abe charged therewith, or left for him at his delivery of 


7 of ſuch tees, ara, and diſburſements, | 
in a common legit le hand, and in the 
0 ee tongue (except law terms and the 
names of writs), and in words at length, 
9 0 erer times and ſums) ſubſcribed with 
de proper hand of ſuch attorney. And Judges to re. 
XZ vpon application by the party charg-able 5 eee 
E ſuch bill, or any other in that behalf au- 
XZ thorized, unto any judge of the court, &c. 


where the bulinels, or the greateſt part 


thereof in amount er value was tranſacted, 
and upon ſubmiſſion of the party, or other 


perſon authorized as aforeſaid to pay the 


2 whole, that upon taxation what ſhal! appear 

due to ſuch attorney, the judge, &c. is 
- required and empowered to refer the bill, 
2 and the whole of ſuch demands thereupon 


(although no action be depending touching 


7 : the fame) to be taxed, without any money 


being brought into court, And if the at- 
1 having due notice, ſhall refuſe to 
attend ſuch taxation, the officer may pro- 
ceed ex parte (pending which reference no 
action ſhall be brought), and upon ſuch 
taxation the party ſhall forthwita pay to the 
attorney the whole that ſhall be found due, 
and in default be liable to an attachment, or 
e of contempr, or other proceeding, at 


N their bills. 


„ 
— ig; —— 2 3 gat — — * - 
— ahn AI 


the election of the attorney. And if Upon If i: ayp 
ſuch taxation it ſhall be found that ſuch at- be us been 


torney has been over-paid, then the attorney 
ſhall forthwith pay to the party all ſuch mo- 
ney as the officer ſhall certify to have been 
10 overpaid ; and in default, ſnall in like 


H 4 manner 
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cCoſts; 


| Not to «tend 
to any bill of 
| fees between 


one ſolicitor 


aud another. 
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manner be liable to attachment, or proce; 1 
of contempt, or other proceeding, at the 
election of the party. And the court is to 
award coſts of ſuch taxation, according to 
If leſs than a the event thereof, viz. if the bill taxed be 
_ iixth, to pay Jeſs by a ſixth part than the bill delivered, 


| the attorney is to pay the coſts; if not leſs —_ 
il not leß, the by a fixth part, the court at diſcretion ſhall = 
chent to Pay. charge the attorney or client according to I 
the reaſonableneſs or unreaſonableneſs of the 
bill. 2 Geo. 2. c. 23. J. 23 = 
Nothing in the ſaid. 00 contained ſhall = 
extend to any bill of fees, charges, and dif- 
burſements, due from any attorney or foli- 
citor to any other attorney or ſolicitor, or 
_ clerk in court, but that every ſuch attorney, 
ſolicitor, or clerk in court, may uſe ſuch 
remedy for recovery of his fees, charges, 
and ditburſements, againft ſuch other attor- 
ney or ſolicitor, as he might have done be- 
fore the making the faid act. 12 Ges. 2.7 


6. 13, , 6. 


A bill may be wrote with ſuch . 1 
ith A = 


tions as are commonly uicd in the Engij 
language. bid. ſect. 5 


The « court will not 8 that an attorne ey 
ſhall deliver his bill, and that the ſane 
ſhould be taxed on one and the ſame mo- 
tion, they being diſtinct matters, and the 


latter part may prove fruitleſs; the bill may 


be reaſonable, and no occaſion to tax it; 
but the motion muſt be for the attorney to- 
deliver his bill, and then, if there be occa- | 7 
ſion, the client may move to have it taxed; Þ=E 
but the more uſual way is to ſummons the fs 


attorney before a judge; and if the judge's 
arder be di obeyed, to move the court BY 
hp 
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E be order may be made 2 rule thereof, and 
then procecd to an attachment in caſe of 
W forcher contempt. Barves, 36, 243. 

0 An attorney s bill, for conveyancing buſi- 
= neſs only, is not liable to be taxed, other- 
6: | wile than by a jury : 5 a | quantum meruit. 
== Barnes, 41, 42. | 
2 * After an attorney is dead, his bill is not 
liable to be taxed. Rep. Caf. Pratt. C. P. 58. | 
Barnes, 42. S. P. 119, 122. 
If any ſworn attorney ſhall act as agent Attorney act. 
1 for any perſon or perſons not duly qualified ing as agent, 
co act as an attorney or ſolicitor as aforeſaid, 5 OY 
or permit or ſuffer his name to be any ways „ uſed for,or 
made uſe of upon the account, or for the pro- iending any 
lit of any unqualified perſon or perſons, or {end proceſs io any 
aauy proceſs to ſuch unqualified perſon or per- ny wil 
7 ſons, thereby to enable him or them to appear, b, 10 enable 
ad, or practiſe in any reſpect as an attorney vim to appear 
or ſolicitor, knowing him not to be duly er act as aa 
qualified as aforeſaid, and complaint ſhall be ag hae 2 
made thereof in a ſummary way to the court the roll. 

from whence any ſuch proceſs did iſſue, and 
proof made thereof upon oath to the ſatiſ- 
faction of the court, that ſuch ſworn attorney 

had offended therein as aforeſaid, then every 

ſuch attorney ſo offending ſhall be ſtruck off 

the roll, and for ever after diſabled from 

T practiling as an attorney or ſolicitor; and in 

that caſe, and upon ſuch complaint and 

proof made as aforeſaid, it ſhall be lawful 

for the ſaid court to commit ſuch unquali- 

tied perſon, fo acting or practiſing as afore- 

T ſaid, to the priſon of the ſaid court, for 

any time not exceeding one year. 22 Geo. 2 

“ 46. J. 11. 


1 


None to aQt as 
ſolicitor, &c. 
who are not 
admitted ac- 
cor:ting to 
2 Gee, 1 N 
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Perſons ex- 
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No perſon ſhall act as a ſolicitor, attorney, 
or agent, or ſue out any proceſs at any gene- L- 
ral or quarter-ſeſlions of the peace, either _ 
with reſpect to matters of a criminal or of a TY 
civil nature, unleſs ſuch perion ſhall have 
been heretofore admitted an attorney of one 
of the courts of record at Weſtminiter, and 


duly enrolled purſuant to Stat. 2 Geo. 


/ 


— 8 


c. 23.; or be hereafter admitted an attorney, 
and inrolled as aforeſaid, purſuant to this 
act, or ſuch other law as mall be then in be-. 
ing; and unleſs ſuch perſon ſhall continue 8 
o *entred on the roll at the time of ſuch hs 
acting in the capacity aforeſaid: but every 


perſon who ſhall ſo act, not being admitted and F 
inrolled as aforeſaid, ſhall be ſubject to a pe- 
nalty of fifty pounds, to be recovered by action 
of debt, bill, &c. by any perſon who ſhall fo 


lor the Ge. within twelve months after the 


offence committed, with treble coſts of ſuit. = 
And if any attorney ſhall permit any perſon, 7 


not being admitted and enrolled as aforeſaid, = 
to make uſe of his name in the courts of 7 
general or quarter ſeſſions as aforeſaid, ſuch 7 
attorney ſhall be ſubject to the like penalt 1 
of fifty pounds, to be recovered as afort-- 
aid. Seck. 12. 3 

Provided that nothing herein: contained | 
ſhall extend to deprive the atrornies of the | 
dutchy of Lancaſter, or of the courts of gre | 
ſeſſions in Wales, or of the counties palatine of 
(beſter, Lancaſter, and Durham, from acting | 
within their reſpective juriſdictions. ſet. 13. 


— 8 1 


Do attorney to be leſſee in an ejectm ent? 
nor bail for a defendant in this court. 


E. Mich. 1664. R. M. 6 Geo, 2. _ 


pol a judge or prothonotary, and notice to the e 2 
*Z adverſe party or his attorney, fhall change or 

ift his attorney; and ſuch attorney newly _ 
coming in, to take notice at his peril of the - 
roles whereunto the former attorney was | 
2 liable, had he continued. Mich. 1654. 
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1 be changed 1 in a cauſe, and another attorney former bill be 
appointed in his ſtead, till his bill of fees and RIG, 
= diſburſements be ſettled and paid. Barnes, 40. 


1 alphabetical book to be prepared and kept book to be 
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No perſon, without rule of court, or order Not to change 


by. 


out leave f 
the court, 


This court will not permit an attorney to nor till the 


The clerk of the warrants is to cauſe an Alphabetical 


in his office, for inſpection gratis; wherein l rj 
« the names and 
every practiſing attorney, refident in Lenden p olaces of —--. 
or Viminſter, or within ten miles thereof, abode of the 
ſhall have his name and place of abode, or attornies. 
ſome place within the ſaid cities, or one ofthem, | 
where he may be ſerved with che proccedings 
of court; and if a copy of ſuch as do not 
require perſonal ſervice, be left at the place 
laſt entred with any perſon there, that ſhall 
be deemed good ſervice. R. Hil. 9. Ceo. : 
If no entry be made, fixing up any of the 
ſaid proceedings in the prothonotary's office, 
No. 2, Tanfield court, Inner Temple (unleſs 
perſonal ſervice be required), ſhall be deemed 
ſufficiently ſerved. Lid. 
Every attorney of the court pays to the 
clerk of the warrants 84. a term; viz. 4d. 
a term for the puiſne judges (to be diſtributed _ 
in charity), and 4d. a term for the cryers of 
the court. And when any attorney brings a ang 1 
vurit of privilege or attachment to be marked, / 
or warrant of attorney to be filed, he muſe 
pay the arrears (if any) of his termage. 
A coun- 
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Country at- 


totes and 


their agents. 


Attoznies of the Court. 


A country attorney is anſwerable to his 
client for his agent. Barnes, 37. , EA. 

Where country attornies are concerned, 
declarations, pleas, and other proceedings, 
ſhould not be delivered and carried on in the 
country but by the agents in town. If a rule 
be given to declare, and the plaintiff's attor- 


ney in the country agrees that a demand of 


the declaration may be made on him in the 
country, which is accordingly done, and a 
nonpros ſigned for want of a declaration, the 


nonpros is irregular and may be ſet aſide ; for 


by the practice of the court, the declaration 
ſhould have been demanded of the agent in 
town. py 


Time to 
plead. 


If the agent of the plaintiff's. attorney 
gives the agent for the defendant time to 
plead, the couniry attorney cannot ſign 


Judgment till that time be expired. Iuid. 


Plea. 


A plea being delivered in the country is 


_ irregular, and judgment may be ſignec. 
Barnes, 257. 


Iſſue. 


If the country attornies agree that the iſſue 
ſhall be delivered in the country, and it is 


notwithſtanding tendered in town, and not 


paid for by the agent, judgment may be 


| ſigned, for the agreement is void. 1644, But 


where the defendant pleads by his attorney 


in the country, and the plaintiff's attorney 
accepts it, there he may tender the iſſue in 


Notice of tri- 


al, 


None but at- 


tornies to 


practiſe at 5 


the country, and if not pe for there, may 
ſign judgment. 


a Countermand may be given in the country. 
No perſon ſnall act as a ſolicitor, attorney, 
or agent, or ſue out any proceſs at any g gene- 


L. . — : 15 + ty * Fed TEES Is 0 > Wo : 3 2 l * 

N r e 2 n 3 . — ar gs 2ͤͤ SY Bi HOES S 

N 1 2 e 4 Derr . e . 85 r NG Yoo Ae EO 5 
C Nr {> pants, £ . 5 RT e 2 93 T EEE ne hg . bes 


yy of trial muſt be given in town; but 4 


ALY 


N 4 $= "5 3 — Fro N 2 r 
JJ. ᷣͤ ͤ ᷣͤ( d TT 
r 3 r 5 25 TEM: * N 


ME ICRC Ru og per ta 

WL ER TE ( we rr ENT; 3 

n . . 7 8 

777 
W. 


„ % Ad 


Attoznies of the Court. 109 


ral or quarter ſeſſions of the peace, either general or 
wien reſpect to matters of a criminal or of quarter leſ⸗ 
a civil nature, unleſs ſuch perſon ſhall have OY 
been heretofore admitted an attorney of one 

of the courts of record at MWeſiminſter, and 

auy inrolled, purſuant to Scrat. 2 Geo. 2. 


1 Mu c. 23. or be hereaiter admitted an attorney, 


3 
* 1 


and inrolled as aforeſaid, purſuant to this act, 
br ſuch other law as mall be then in being; 
> and unleſs ſuch perſon ſhall continue ſo en- 


—— red on the roll, at the time of ſuch his acting 


in the capacity aforeſaid: but every perſon, 
eko ſhall fo act, not being admitted and in- 
rolled as aforeſaid, ſhall be ſubject to a penal- 


ty of fifty pounds, to be recovered by action of onder penalty 


3 debt, bill, &c. by any perſon who ſhall ſue & 5 1. 
1 ber che ſame within twelve months alter the 
| offence committed, with treble coſts of ſuit. 
5 And if any attorney ſhall permit any perſon, No attorney 
lot being admitted and inrolled as aforeſaid, to permit an 


lined 
to make ule of his name in the courts of undualihe 


1 perſon to uſe 
general or quarter ſeſſions as aforeſaid, ſuch his name at 


attornies ſhall be ſubject to the like penalty the ſeſſions, 
of fifty pounds, to be recovered in manner er hag like 
aforeſaid. Stat. 22 Geo, 2. c. 46. . 12 


« Thar no ſheriff, ſhe iff's clerk, rEcelVer, No under 


1 


« nor ſheriff's bailiff be attorney inthe King's ſheriff or 


wich any ſuch ſheriff.” Stat. 1 H. 5. c. 4. 
1 5 An attorney admitted fraudulently, was Admitted 

E--: ſtruck off the roll, and an attachment was fraudulently 
FSranted againſt the maſter, 2 Black, Rep. . Sa 1 
51 - 
<p Attornies are not privileged "ION ſerving Not privi- 
in the militia, or paying for ſubſtitutes inleged from 


. dcbeir ſtead. 57d 1120. tec, intg 30 ths: 


militia. 
Where 
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& Courts. during the time that he is in office clerk, &c. be 
attorney, &c. 
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110 Attannies of the Court. 


Where an attorney of one court ſues an . 
attorney of another, the privilege of cha Lf 
court which is poſſeſſed of the caule ſhall ve 


preferred. Vid. 1325. 


Attornies lia= They are liable to be puniſhed in à fom- 1 


niſhed in a 
fommary way. their names ſtruck out of the roll for il] 


practice, attended with fraud and corruption, . 
and committed againſt the obvious rules of te 


ble to be pu- mary way, either by attachment, or gel 


juſtice, and common honeſty ; but the court 


will not eaſily be prevailed on to proceed in 
this manner, if it appears, that the matter 
_ complained of was rather owing to neglect ? 


accident, than deſign; or if the party Injured - 1 


has other remedy by act of parliament, or 
action at law. 12 Nod. 251, 318, 440, 583, = 


Alſo for baſe "They 1 are alſo liable to be puniſhed for 4 
baſe and unfair dealings towards their clients 7 
in the way of buſineſs, as for protracting ſuis 
by little ſhifts and devices, and putting tie 
parties to unneceſſary expence, in order to 
raiſe their bills; or dernanding fees for bu- 7 
ſineſs that was never done; or for refuſing 
to deliver up to their clients writings wit 
which they had been intruſted in the way ef 
buſineſs ; or money which has been recovered = 
and received by them to their clients uſe, aut 
for other ſuch like groſs and . 09 = 


Ning. 


2 Haw. Pl. of the Cr. 144. 8 Med. 306. 1! 
Mod. 5 16. 


An action lies agil an attorney for ne-| 1 

glecting to charge a perſon in execution 1 

his client's ſuit, according to a rule of court; = BK 
3 


* 1 * a *. * 1 au. — T. \. 


— — — my. 


although it ſeems it was rather want of judg / 


ment than negligence, 3 Wills. 325. gi PF 
my 


Attoꝛnits of the Court 


e court will not proceed againſt him. for it 
in a ſummary way. 4 Burr. 2060. . | 
Not bound to diſcover and give in evi- Nor bonn to 
ence the contents of a deed ſhewn by bas, diſcover, Lee. 
b ler, nor any inſtructions given him by his 


elient; nor can he be forced to act againſt 


b his will. 
An attorney or ſolicitor, having fees due May 3 
0 him, may detain writings until his juſt writings, &c. 


111 


Mics are paid; but if there are none due to until paid. 


him, the court, on motion, will compel the 
1 delivery of them, 1 Lill. 148.; but he can- | 
not detain writings, which are delivered upon 
2 ſpecial truſt, for the money due to him 
| that very buſineſs Mod. Cafe L. and Eg. 


Circuit * 
HE courts of aſſige and miſt prius are 


compoſed of two or more commiſſion- 


= ers, who are twice in every year ſent by the 
2 king's ſpecial commiſſion all round the King- 
x dom (except London and Middleſex, where 
courts of niſi prius are holden in and after 
every term, before the chief or other judge 
of the ſeveral ſuperior courts; and except 
the four northern counties, where the aſſizes 


Z are taken only once a year), to try by a jury 


bol the reſpective counties the truth of ſuch 
matters of fact as are then under diſpute i in 
dhe courts of Weſtminſter-Hall. Theſe judges 
pl aſſize came into uſe in the room of the 


antlent juſtices in eyre, who were regulariy 


D cſtabliſhed, if not firſt e by the 
1 . 
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Circuit, 


22 II. 2. with a delegated power from the 


king's great court, or aula regia, being loo k- 
ed upon as members thereof: and they after- . 
wards made their circuit round the kingdom 


once in ſeven years, for the purpoſe of trying 


cauſes, Co. Litt. 93. The preſent juſtices 6 


of aſſize and ni, prius are derived from the 7 


Stat. of 13 Ed. 1. c. 30. explained by ſeve- 


ral other acts, particularly the Stat. 14 Ed. 3. 


c. 16.; and muſt be two juſtices of the one 


bench or the other, or the chief baron of the 
Exchequer, or the king's ſerjeants ſworn, 
They uſually make their circuit in the re- 


ſpective vacations of Hilary and Trinity Terms, 8 


aſſizes being allowed to be taken in the holy 
time of Lent, by conſent of the biſhops at 
the king's requeſt, as expreſſed in the Stat, 4 "a; 
em. 1. 3 Ed. 1. c. 51. . 


Formerly it was neld, that no alas or 


other lawyer could act in the commiſſion aß 


oyer and terminer, or in that of gaol de- 


operate in the trial of crimes and miſde. 


meanors, than in matters of Property and 


diſputes between party and party, it was 
thought proper, by the Sat. 12 Geo. 2. c. 27. 


livery, within his own county, where he was 
born, or inhabited; but that local partiality, 
which the jealouſy of our anceſtors was Ccare- 
ful to prevent, being judged leſs likely to 


© to allow any man to be a juſtice of ozs | 8 


« and terminer and general gaol delivery within 


* any county of England.” 


The judges fit by virtue of five 8 


authorities: 1. The commiſſion of the 


peace; 2. A commiſſion of oyer and termi- 


ner, to hear and deterniine all treaſons, fe- 


lonics, 


Eirrcuits. 


Jof general gaol delivery, which empowers 
them to try "and deliver every priſoner who 


bat the circuit town, whenever indicted, or 


3 are, by the courſe of the courts, appointed 


io be there held, on a day fixed in ſome 


x Fa or Michaelmas term, by a jury returned 
from the county wherein the cauſe of action 
.es; but with this proviſo, nift prias juſ- 
iciarii ad afiiſas capiendas venerint ; unleſs the 
day before prefixed, the judges of ailize « come 
into the county in queſtion. 


there diſpoſe of the cauſe, which ſaves 


much expence and trouble both to the par- 


| ties, the jury, and the witneſſes. 


q The fever} counties in England are divided 
] into lix Circuits, vx. 


EL The 


| W)onies, and miſdemeanors : 3; A commiſſion. 


I be in tne gaol when the judges arrive 


for what crime committed: 4. A com- 
ZZ miſſion of aſſize, directed to the judges and 
"*Zclerk of aſlize, to take aſſizes; that is, to 
take the verdict of a peculiar ſpecies of jury, 
"called an aſſize, and ſummoned for the trial 
of landed diſputes: 5. That of zii prius, 
which is a conſequence of the commiſſion of 
Aſſize, being annexed to the offices of thoſe 
"= uſtices by the Stat. of Weſtm. 2. 13 Ed. 1. 
. 30. ; and it impowers them to try all que- 
"ZEftions of fact iſſuing out of the courts at 
-Y Meſminſter, that are chen ripe for trial by jury. 
1 The original of the name is this: all cauſes 
= Z commenced in the courts of Weſtminſter Hall, 


Ihhis they are ſure to do in the vacations, 
| preceding Eafter and Michaclinas term, and 
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| Huntingdon { Suffolk, 


Circuits, 


MIDLAND, OXFORD, 
Northampton | Derby | Berks I Glouceſte: 
Rutland | Leiceſter Oxford I Monmouth 
Lincoln i Warwick, I Hereford ] Stafford 
Nottingham 4 _—_ | Worceiter, 


NORFOLK. 1 WESTERN. 


Bucks Cambio: Joe Southampton | Cornwall 


i Wilts | | Devon 
Bedford Norfolk Dorſet Somerſet. 
3 NORTHERN. 


Effex Surry. | Northumber- | land 


The officers belonging to the circuits are, ur 
the clerk of the aſſize, aſſociate, clerk of 
arraigns, clerk of indictments, Judges mar 
mal, cryer, clerk, and tipſtaff. 2 
The ſheriff of each county, and his deputn, 1 
are to attend the judges, and the coroner allo 


attends to deliver in all inquiſitions, Sc. t0 


r 


SD erk Cumberland 1 
Hertford | Suſſex Durham Weſtmore- 


1 


Kent 5 land. | Lancafaire, 8 


the clerk of aſſize in court, and he is to re- 0 
turn all writs of venire, diſtringas, and ha: 
corpora : where the ſheriff is a party in the 
ſuit, the coroner returns thoſe writs of vents 
&c. which are ſpecially directed to him fe. 
that es 7. = 
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HE Terms are thoſe ſpaces of time, 


Theſe terms are ſuppoſed, by Selden, to 


have been inſtituted by V illiam the Congue= 
fror; but Spelman hath ſhewn that they were 
gradually formed from the canonical con- 
iſtitutions of the church; being no other than 
rhoſe leiſure ſeaſons of the year which were 
not occupied by the greateſt feſtivals or faſts ; 
For which were not liable to the general a avo- 

cations of rural buſineſs. 


In very early times, the. whole year was 


bone continual term for hearing and deciding 
cauſes; but when our legal conſtitution 
came to be ſettled, the commencement and 
direction of our law terms were appointed 
with an eye to thoſe canonical prohibitions; ; 
nd it was ordered by the laws of king Ed- 
ard the Confeſſor, © That from Advent to the 
oclave of the Epiphany, from Sep! uageſt ma'to 
== he ofave of Eaſter, from the Aſcen/con to the 
+ clave of Penteceſk; end from three in the 


* afternoon of all Saturdays ill Monday morn- 


F ng, the peace of Gid and of boly church 


$ . ould be kept throughout all the kingdom.“ 


0 wherein the courts of juſtice are open, 

ſor all that complain of wrongs or injuries, 
and ſeek their rights by courſe of law or 

action, in order to their redreſs; and during 
which the courts of Weſtminſter-hall fit and 
| give judgments, hear complaints, Cc. | 


End fo extravagant alte rwards the regard 
5 2 was paid to theie holy times, that 
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Of the Terms. 


though the author of the Mirror mentions 
only one vacation of a conſiderable length, 


containing the months of Auguſt and Sep- 
tember, yet Þrittoi is expreſs, t 
reign of king Edward J. 


that in the = 78 
no ſecular. plea 
could be held, nor any man ſworn on the 


evangeliſts in the times of Advent, Lent, Pen. 
ON ot, F, hare 907 and vint be, the days of the RE 


great litanies, and all folemn feſtivals : but 
| he adds, that the biſhops and prelates did 
nevertheleſs grant diipenſations, of which 
many are preſerved in Rymer's Fædera of the 
time of king Henty III. that aſſizes and juris 

might be taken in ſome of theſe holy ſeaſon, 
vpon reaſonable cccafions. . 
wards a general diſpenſation was eſtabliſne!“ 
in parliament, by Stat. Weſt. 1. 3 Ed. 1. 
c. 51. Which declares, that as it is great 
charity to do right unto all men at a 
times when need thall be, it is provided 
« That aſſi Ses of novel diſſeiſin, mart d' anc! 
* tor, and darrein prejentment, ſhouid be jake = 
in Advent, Septuageſima, and Lent, ev 
ce as well as inqueſts, and that at the foecial 1: 
The po. 
tions of time not included within theſe pro- 
hibited ſeaſons, fell naturally into a fou 
and from ſome feſtival 
ſaint's day that immediately preceded thei 
commencement, were denominated the term 
of faint Hilary, Easter, Triniiy, and Micha 8 
which terms have been ſince regulate 
and abbreviated by ſcveral acts of bail . F 


& gueſs of ihe king to the biſhops.” 


fold diviſion, 


mas; 


ment, particularly Trinity term, by Stat. 


Hen. 8. c. 2. and Micbaclinas term, by 0 43 


16 Car. 1. c. 6. and again, by Sar. 
2. fo 48. 


And ſoon after- 
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Of the Terms. 1 


Et There are, in each of theſe terms, ſtated 
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hat is, days of appearance in this court, 
called uſually 3ancum, or commune bancum, to 
diſtinguiſh it from bancum regis, which are 
generally at the diſtance of a week from 
each other, and regulated by ſome feſti- 
oval of the church. On ſome one of theſe. 
days in bank, all original writs muſt be 
made returnable, and therefore they are ge- 
1 nerally called the returns of that term, 
wahereof every term has more or leſs, ſaid by 
the Mirror, c. 5. /. 108. to have been ori- 
ggginally fixed by King Alfred, but certainly 
70 ec as pr as the Sta. 51 Hen. 3 ft 2. 


2 — 


ee no F e can 85 had. 
Judgment given on 5 Sunday. Salk. 1575 
1 e d. 250. 1 Jon. 156. 2 Lill. Abr. 969. 
1 The firſt return in ere term is, pro- 
1 : r Fenin; the firlt 8 in that term, as 


2 What falt; which lng on hs vath of Ja- 
Fury, the octave therefore, or the firſt day of 
Hilary term, is the 20th of January, and there- 
” 5 the court fits to take efloigns, or excuſes, 
for ſuch as do not appear according to the 
„%, Wuvmmons of the writ; wherefore this is 
WO Win called the eſſoign Gay of the term. 
l Bor the perſon ſummoned has three days of 
. 1 race beyond the return of the writ, in 
S hich to make his appearance; and if he 
ca @ppears on the fourth day incluſive, it is 
„ cent 2 L 1t, Abr. 569. 1 I. 3 35 | 
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7} os Of the Terms. 
RETURNS or WRITS. 


Michaclmas Term, which contains three weeks and two days, nath, 


four Returus, 
By Oriettal, By Attachment of Privilege, Bill, 


| C. 
1. On the Morrow of All Souls. 1. On ( ) next after the Morrow of 
| | All Souls. 

2. On ) next after the Morrow of 

Saint Martin. 
Ji On ( ) next after eight days cf 
| aint Martin, 
4. In fifteen Jays of Saint Marting 4. on J next after ſifteen days ot 
. : | 1 | Saint Martin. 5 


2. On the Morrow of Saint Martin. 


* ; 2 


3. In eight days of Saint Martin. 


Hilary Term, which contains three weeks, hath four Returns. 
By Original, By Attachment, Bill, &c. 


1. In eight days of Saint Hilary, 1. On () next after eight days To 


N | Saint Hilary, 
2. In fifteen days of Saint Hilary, | | 2. On ( ) next after fifteen days of 
| Wege Filez 


the Pur emen 


4. In eight days of the Purification, 4. On ) next aſter _ days of the i ; 


Purification, 


Eaſter Term, which contains three weeks and fx days, bath five Returns, 
By Original. | By Attachmeat, Bill, . 


1. In fiſteen days of Eaſter. 1. On { ) next after fifteen days if 


| | | Eaſter. 
2. In three weeks of Eaſter. 2. On 
| 5 from the day of Eaſter. 


3. In one month of Fafter, | 3. On ( ) next after one month from {M 


the day ot Eaſter. 
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) next after three Weck 


| 4+ In five weeks of Eaſter, | 4. On! ) next after five weeks from of 


the day of Eaſter, 


5. On the Morrow of the Aſcenſion, 5. On next after the Morrow oi 


the A ſenkon; 


Trinity Term, which contains twenty days, and hath four Returns, 
By Original, Ny Anachment, Bill, &c. 


1. On the Morrow of the Holy Trinity, | 1, On () next after the Morrow 0 ch : - 2 


the Holy Trinity. 


2, In eight days of the Holy Trinity. | 2, On ( ) next after eight days 6 EY Y 


| the Holy Trinity. 

3. In fiſtecn days of the Holy Trinity, 3. On { 3 next aſter bfteen days ot 
| | | the Holy Trinity. 

4 In three weeks of the Holy Trinity. 4. On ( ) next after three wit! 

1 | | of the Holy Trinity, 
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= Obſervations on the Terms. 
1 ILARY Term begins January the 23d, 


2 


day eight weeks from which Michaelmas 


l not Sunday, then on the Monday following. 
Eaſter Term begins Wedneſday fortnight if 


E 7 after 4/cen/ion day. 


y the 32 H. 8. c. 21. and ends the IL ecanef= 
ay fortnight after, unleſs it happens to be 


: Ls . D. 16, 2 Bulſtrode, 242. 
Micbaclmas Term begins November the 6th 


except it happens on a Sunday, then on 


he Monday after), and ends November the 


len oth). Stat. 24 Geo. 2. c. 48. 
E The iſſuable terms are Lil lary and Trinity. 


from WL 5 
There are no littings in 22 ſtmiuſter Hall 
* bn Aſcenſion Day, Midjummer Day, and the 


1 | day of February, being the Purification, 
8, 3 The firſt and laſt days of every term are 
Fe days of appearance. 
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(except it happens on a Sunday, then 
on the Monday following), being always that 


Frerm ended; and ends February the 12th, 


ter Eaſter day, and ends on the Monday next 
Trinity Term begins on the Friday next af 


BY - er Trinily Sunday, that day being appointed 


on the 24th of June, the ſcaſt of Saint Fehn 
Y 2 Baptiſt, which is no court day, then it 
2 | 
muſt be adjourned to the next day. See Cro. 


esch (if not Sunday; i Sunday, then tae 
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LE non- Sotidical 4975 muſt be avoided, b 
as Sundays, the Feaſt of the Purifica:in® 3 ; 
in Hilary Term, Aſcenſion Day 1n ale MM 
Term, and Midſummer Day in Trinity Term, A 
if it fo happen (unleſs it happens on FrigW L 
next after Trinity Sunday, for then it is dil 2 
Juridicus, by Stat. 32 H. 8. c. 21. ); and writ? F 
returnable on any of theſe days are not = a 
2 Inf; 204. 3 
"The mrs day of November, being tie 8 
Feaſt of Saint Mortin, 1n  Michaelmas Tl 
cannot be ſaid to be in or upon any return; 
and if a writ be returnable on that day, 1 
muſt be on Thurſd:y the Feaſt of Saint Mar 
tin, or any other day of the week it falls on; 
and if returnable the day after, the morroy 
N Saint Martin. 
Writegrounde All writs iſſuing out of this court, grown | 
ed oe orig, ed upon original writs out of Chancery, mul 
able on gene- be Made returnable on general return das 
ral etüfüs. AS on the Morrow of the Hoh Trinily ; bu 
3 writs of attachment, and writs ſubſequea| 
Kc. das thereto, and writs grounded on bills file? q 
gertalu. againſt attornies, and ſuch officers of il 4 
court as are entitled to the privilege of = 
court, or members of the Houſe of Com: 
mons, writs of Habeas Corpus, &c. muſt ih Y 
made returnable on a day certain in 19 4 
term, as on triday next after the morrow » 
the Holy Trinity, 9 
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8 There muſt be at leaſt fifteen days be- Fifteen days 
0 ween the ee and return of all original between teſte 
yrits returnable in this court, and between © original writs 
he teſte and return of all ordinary writs ſued and writs ſub- 
nd procured upon the ſame, except where ſequent, 
3 plcered by the following acts of parliament. 


Attorney, muſt alſo have fifteen days between hae” Moe: of pri- 
Ihe teſte and return. „ 


In all actions of debt, and other perſona] Writs of ven. 
fac, hab. cor. 


N 
f 
„ 


e actions of cjectione frmæ for lands or 
Bi zenements, after iſſue joined to be tried by ca. 20 fl. reed 
jury, and after any judgment had or ob · not have fif- | 
Fuel. there ſhall not need to be fifteen days den Gays, 
between the zeſte and return of any writ of 

benire facias, habeas corpora juratorum, writ of 

Peri facias, or writ of capias ad ſatisfaciendum; 

* the want thereof ſhall not be aſſigned. 

For error; but not to extend to any writ of except a ca. 
ois ad ſatisfaciendum, whereon any exigent Þ!95 ad ſatiſ- 
After judgment is to be awarded, or to 3 
2 ad ſatisfaciendum againſt the defend- exigent or 
Nr, to make the bail liable. 13 Car. 2. molke bail 

| 6. 7. liable. 
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5 Arreſt. 


N arreſt in a civil cauſe is defined to Arreſt, 

” 2 3 be, the apprehending or reſtraining 

on, pne's perſon by proceſs, in execution of the 

b tommand of ſome court, or officer of 

ſul L e. Woog's Inſt. 575. 

w oi : 1 Stat. 12 Geo. 1. c. 29. it is bed. None to be 
* & That, from and after the 24th day of bel: to ſpe» 

ben . * 1726, no perſon ſhall be held to p E 


ſuperior couit 


cc 
cial under 101. 


and return of. 


An attachment of privilege at the ſuit of an And attach- 


jur. fi. fac. & : 


faciendum, to 


3 - 


———— 


2 — — 
— 23 = y 
2 . * 


— — — 
. 4. 


r 


= — > 4 It — 
— Gem e 
. ¼—K21288 


FS 
rr c 


; 
4 
u's 
2 
8 
1 
i, 
\ 
A 
* 
*% 
1. 
* 
$ 
4 * 
'U 
7 
to t 
11 
f 
1 
1 * 
K 
234 
4+ 
£ 
1 
6 
i x 
2.0% 
+, 
_—_ 
* 1 
-\ #ha 
A 
„ 2 
- Ws 
e 
14 
2 7 
\, * 
9 
NN 
7 
* 7 
1 
1 
7 4 
* 
God * 
F * 
18 * 
, 4 
1 1 
11 
7 
, 7 
by 
tos 
oY 
; 0 
its 
A, 
d 


N FE) , 

— — — e 

— — — — — < wn — — 1 — —— 

o PIC. > oa SAT Fan =; . . 

7 EY FE ĩ5ͤ ä ³ðͥ GIA AWE wy LIT ST it eros or ᷑ Ir et 

a, 8 3 8 = * 2 22 ** — ty = —— pn * * : 

— - ” 1 . * - - - 
a > * - - — 2 * r 0 ? - _ "3s 
<P" 1 


e 


ä 
—̃ —— a> 


: - - : Dk 2 2 IR Ee .,!!! ER PO bo I 3 cr — Sees : 
5 * 5 5 . ner Owe 7 ** — , On nee os r — r Ln K on An, 2 — 
—— a Wo = . * Y - . - 1 - 1 - — - 7 2 « 8 if. n 9 2 Z ” en 
N n * $a S zeae * GORE n _— 2 oo a AA LOCI. 3 F IP r * DE SIG GETS , . . 29 — 
s — r ere Dag oat 2 K 2 — [4 - - ' . I =, . 4 te hn oF: a 3 N „ 1 2 = + - 4 : * — — 
— IT en Lo ES COS e EDS TT ee en WA oooh» org 2 2 ͤ CS ee EE TA I TT ET "ue O12 Bog YO Ge == —— 
- b F F 2 : — I . - 2 2 5 ; 222 ⁵ ——:Ü—T1 . . eee — . on ET a Rs = ; — —— i 


i ATTY, 


—— wks 


FF * 
es, EATS... OS. a 


122 


Where the 
cauſe of ction 
amounts to 
10/. aſda vit 
to be made 
thereof, and 
the ſum in- 


dorſed on the 


back of the 


plaintiffs ſhall proceed by the way 7 


perſonally, with a copy of the proceſs, E, 
That from and after the faid 24th dah "—— 


© But if after the ſaid 24th of June 172%. 


cial bail upon any Nb iſſuing out of 


any ſuperior court, where the cauſe of RX 
action ſhall not amount to the ſum of ren . 
poungh, or upwards ; and that in all cates 7 0 
to the ſum of ten povnds; or ap an in 5 5 
any ſuperior court (and the plaintiff r 1 4 


proceſs againſt the perſo on) he, ſhe, or 1 
they ſhall not arreſt, or caule to be artet. EE 
ed, the body of the defendant or defend. * 
ants, but ſhall ſerve him, her, or then 


of June 1726, in all caſes where the plain - = 
tiff or plaintiffs cauſe of action thai 
amount to the ſum of ten pounds, ee 8 
ſhall be made and fied of ſuch cauſe oi 
action (which affidavit may be made be. 
fore any judge or commiſſioner of the“ 
court out of which ſuch proceſs mil 
iſſue, authorized to take affidavits in ſuch 
courts, or elſe before the officer who ſhall! Z 
iſſue ſuch proceſs, or his deputy), whict 
oath ſuch officer, or his deputy, are here. 1 
by impowered to adminiſter; and for {uct 7 3 
affidavit one ſhilling, over and above ti: 1 
ſtamp duties, ſhall de paid, and no more; 
and the ſum or ſums ſpecified in fect RY 
affidavit ſhall be indorſed on the back 
ſuch writ or proceſs; for which fum o 78 
ſums ſo indorſed the ſheriff, or other oi 
cer to whom fuch writ or proceſs ſhall v 
directed, ſhall take bail, and for no more: RX 


any writ or proceſs ſhall ifſue for the fun 


22 — ͤ — — 


= — — 


ee 
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of ten pounds or upwards, and no affi- 
davit and indorſement ſhall be made, as 
F& aforeſaid ; the plaintiff or plaintiffs ſhall 
not proceed to arreſt the body of the de- 
fendant or defendants, but ſhall proceed 
in like manner, as is by this act directed 
in caſes where the cauſe of action does not 
amount to the ſum of ten pounds, or forty 
ſhillings, or e as alorcſaid. id. 
„ TE 
By the 11 & 12 . 4 c. 9. Seck. 2. it is No ſheriff, xc. 
mo Raced, « That no ſheriff or other officer in Wales, &c. 
. ſhall hold per - 
E within the principality of Males, or coun- ns to 0 Soul - 
n 60 ties palatine, upon Frags writ Or proceſs bail, un'eis 
a | iluing out of any of his Majeſty's courts the cauſe of 
ok record at WMeſtminſter, ſhall hold any action be 20. 
1 1 perſon to [pecial bail, unleſs an affidavit 
4 5 be firſt made in writing, and filed in that 
4 wy court, out of which ſuch writ or proceſs 
Eis to iſſue, ſignifying the cauſe of action, 
10 „ and that the ſame is twenty pounds and 
n 1 upwards; and where the cauſe of action 
il g is twenty pounds and upwards, bail ſhall 
ay I not be taken for more than the ſum ex- 
e. preſſed in ſuch affidavit.” 
- | By the 19 Geo. 3. c. 70. f. l. it is 8 l Joly 
ki . © Thar from and after the 1ſt of Faly 1779, no per- 
e 1779, no perſon ſhall be arreſted or held 3 has 
to ſpecial bail, upon any proceſs iſſving heidto ſpecial 
cout of any inferior court, where the cauſes bail, upon any 
of action ſhall not amount to the ſum of proceſs iſſaing 
ten pounds, or upwards ; but that copies TIO 
of proceſs ſhall be ſerved (for the ſervice for lef than 
of which proceſs, a ſum not exceeding 10. 
two ſhillings and fix pence ſhall be allow- 
ed in colts), and the like proceedings 
- ee Mall 
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of 4cs, or up- ce action ſhall amount to ten pounds, or 1 


to be taken 
out of his ma- . 
jeſty s ſervice ſeaman On board any of his majeſty? 8 ſhips F 9 


for ſome cti- 


amounts to minal matter, unleſs for a real debt, or «lf 1 
201. other juſt cauſe of Hoa, and urlels, befor - 
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bf ſhall be had Fane in ſuch inferior | * 
court, in all caſes where the cauſe of ac- Y 

cc tion ſhall not amount to the fum of ten YH 1 
pounds, or upwards, as are directed to be 

« had by the 12 Geo. 1. c. 29. in ſuch in- 

ce ferior court, in all caſes where the cause 9 

ee of action ſhall not amount to the ſum al : 

cc forty ſhillings. Se. .. tt 
Proceedings « That from and after the 1ſt of 540 


ee wee JE 1779, in all caſes in ſuch inferior coun iſ 4 5 
_ Cauſes of 101 . 6 iggicti b c 1 
or upwards, (having juriſdiction to the amount of ten , 
and in cauſes &* pounds, or upwards), where the cauſe «ff 20 


«© upwards, the like affidavit ſhall be made = 
« and filed of ſuch cauſe of action, and 4 
“ proceedings ſhall be had thereupon, a 
« are directed by the ſaid act of 12 Geo. 1. 0 1 
be had, where the cauſe of action amounts 
« to the ſum of forty ſhillings, or upwards | 1 
ce in ſuch inferior court. Sef, 2% 1 
y the-12 Ge. r. id. 44 The inferior A 
ee courts could hold to bail for forty ſhil-! 
cc lings, or upwards; if under that ſum, the. * 
party plaintiff was to proceed by way dl 
ce ſervice of the copy of proceſs on the de: 5 2 


3 « fendaat perſonally.” 
No ſeamen By 1 Geo. 2. c. 14. . ig. it is cate] A 
mall be liable That no perſon wha 1 who ſhall l, 


and enter himſelf to ſerve his majeſty, as 0 


otherwiſe than or veſſels, ſhall be liable to be taken our d 'Þ 
e his majeſty? 8 ſervice by any proceſs or ext} ; "7 
unleſs the debt CUTION whatſoever, other than for ſome c 


the taking out ſuch proceſs or execution, 
| wy 
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eing ſor a criminal matter, the plaintiff or 
1 plaintiffs therein, or ſome other perſon or 


erſons on his or their behalf, ſhall make 


1 Tendavit before one or more judge or judges 


f the court of record, or other court, our 


of which ſuch proceſs or execution ſhall 
iſſue, or before ſome perſon authorized to 
take affidavits in ſuch courts, that to his or 
their knowledge the ſum juſtly due and ow- 
Jing to the plaintiff or plaintiffs, from the 
deefendant or defendants, in the action, or 
cCauſe of action, on which ſuch proceſs ſhall 
iſſue, or the debt or damage and coſts for 
"which ſuch execution ſhall be iſſued our, 
amounts to the value of twenty pounds at 
the leaſt, a memorandum of which oath ſhall 
be marked on the back of ſuch proceſs or 
"*Fvrit, for which memorandum or oath no fee 


all be taken; and if any perſon ſhall be, 


"nevertheleſs. arreſted, cor:trary to the intent 
Z 4 this act, it ſhall and may be lawful for 
| 0 ne or more judge or Judges of. ſuch court, | 
0 Ppon complaint made thereof by the party 
ghhimſelf, or by any his ſuperior officer, to 
= Examine into the fame, by che oath of the 


x 25 8 


| 4 is or Nabe Dane and ſeals, to . arge 
uch anen ſo arreſted, contrary to the in- 
tent of this act, without paying 
tes, upon due proof made before him or 
them, that ſuch ſeaman fo arreſted was ac- 


any fee or 


1 Tee belonging to one of his majeſty's hips 
wor veſſels, and arreſted contrary to the in- 
Tent of this act, and alſo to award to the 


Ty ſo complaining ſuch coſts, as ſuch 


judge or judges ſhall think reaſonable; for 
3 the 
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the recovery whereof he ſhall have the lile : 5 

remedy that the perſon who takes out the 

{aid execution might have had for his coſts, 

or the plaintiff in the ſaid action might have 

had for the recovery of his colts, in cae 

judgment had been given for him, with 

N coſts, againſt the defendant in the ſaid 

Plaintiff, upon Se. 16. That i it ſhall and may be lawful 8 

otice, dc. to and for any plaintiff, upon notice fit 

es rhe an. given in writing of the cauſe of action, 

pearance, and to ſuch ſeaman or ſeamen in his majeſty 

procced to ſervice, or left at his or their place of reii- 

Judgment, cc. dence, before his entring into his majeſty's 8 

ſervice, to file a common appearance in 1: 

action to be brought for or upon account & If 

any debt whatſoever, ſo as to entitle ſuc 

_ plaintiff or plaintiffs to proceed therein to 

judgment and outlawry, and to have a1 Mm 

execution thereupon, other than againſt tic 

body or bodies of him or them 0 aCtuall 

belonging t to one of his majeſty” s ſhips, "1 

aforeſaid. s 

A feaman upon the ſhip books, though if Y 

has abſented himſelf, is a ſeaman within the 

act. Barnes 95. CS 

No volunteer By Stat. 23 Geo. 3. c. 52. . 64, © % 

foldicr liable ce perſon who is or Gall lift and enter biw 

— topiocer, ce ſelf as a volunteer in his majeſty's ſervic: 
vii is tor a gelt) = 

1% debt of © as a ſoldier, ſhall be liable to be taken b 

2-4, ee any proceſs or execution whatſoever, . 5 

1 ce than for ſome criminal matter, unleſs for 

ce a real debt or other juſt cauſe of action, am 

ec and unleſs before the taking out ſu bb 

ce proceſs or execution (not being for == 

criminal matter), the plaintiff, or fon: jen 

DS + pe ron IF 


Z od 9 
2 5 
e 


| 
N 


ee perſon on his behalf, ſhall make affidavit, Oath of the 
| a & that to his or their knowledge the original _ % 2 
9 5 © ſum juſtly due and owing to the plaintiff judge be. 188 
Wee from the defendant, in the action, or cauſe 
Wee of action, on which ſuch proceſs ſhall 
ec iſſue, or the original debt for which ſuch 
13. execution ſhall be iſſued out, amounts to 

"— 7 { 20 at leaft, over and above all coſts 
iſt 1 of ſuit in the ſame action, or in any other 
action on which the ſame ſhall be ground- 


1 be marked on the back of ſuch proceſs or dur there 


F< writ: and if any perſon ſhall be arreſted the back of 
-Y 3: contrary, it ſhall be lawful for one or the proves 
7 more judge of ſuch court, upon com- 
Y 1 * plaint thereof made by the party himſelf, 
or by any of his ſuperior officers, to exa- 
; 1 mine into the ſame by the Ot n of the 
parties, or otherwiſe, and by warrant 
1 Y © under his or their hands and ſeals, to diſ- 
| | charge ſuch ſoldier, without fee, upon 
e due proof made that ſuch ſoldier fo ar- 
1 reſted was! degally inliſted as a ſoldier in 
* his majeſty” s ſervice, and arreited contrery 
BF to the intent of this act; and alſo to award 
& to the party ſo complaining _ colts as 
F ſuch judge ſhall think reaſonable; for the 
5 F recovery whereof he ſhall have the like 
- remedy that the perion who takes out the 
WF faid execution might have had for his 
[3 } colts, or the plaintiff in the like action 
4 might have had for the recovery of his 
4 colts, in caſe judgment had been given 
0 kor him with coſts againſt the de endant in 
F in a the laid action.“ 

Sell. 
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8 cd; a memorandum of which oath ſhall and a memo- 


of mark ked aon 
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Plaintif may Sec. 68. Any plaintiff, upon notice ft Eo 
file common cc given in writing, of the cauſe of action to» 
appearance,  ſych perſon or perſons ſo entred, orleftathi; 
anc procee® © or their laſt place of reſidence before ſuch | 
1 croton place of reſidence before 0 
againſt the ée enliſting, to file a common appearance in 
| goods. © any ation to be brought for or upon ac. 
& count of any debt whatſoever, ſo as to entitle . 
« ſuch plaintiff to proceed therein to judg. 3 

e ment and outlawry, and to have an execution 

ce thereupon, other than and againſt the , 

ce body or bodies of him or them ſo liſted 

« as aforeſaid.“ = 

Serjeants are within this act as well 3 

private men, fo is a drummer. 1 Black. Re E 
„ 1 

The penalty c If a perſon procure another to be ar. 
for arreſting ec reſted in the Marſpbalſea, or in any other: 
aire four: court within London, &c. at the ſuit of 
at the ſuit of ” 6 Ny 
another, not “ any perſon, where there is no ſuch perſon 
knowing 6 known, or without the plaintiff's conſent; 
thereof, « every perſon who ſhall procure any are, 1 
Sc. and ſhall be accuſed by indictment, 

« preſentment, or by the teſtimony of wit- 

cc nefles, or other due proof, ſhall ſuffer 9 | | 

« months impriſonment, without bail o| # 

« mainprize; and pay to the party arreſted | = 

ce treble coſts, and forfeit the ſum of ten 

« pounds for every ſuch offence ; to be re- 

&« covered by action of debt, Sc. againl | 8 

e ſuch perſon or perſons, their heirs, exe-| 8 

„ cutors, or adminiſtrators, as ſhould oF 

« ought to pay the fame by virtue 0 Ir 

de force of this act; in which action 9 t 

« eſſoign ſhall be allowed. 8 Zliz. c.. 

«* e „% 1 
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plaintiff brought a former action A defendant 


The 


saint the defendant, held him to bail for was held to 


1 55, declared againſt him in an action on the 
ac, upon a ſpecial agreement in writing {a ne cauſe of 


2 A . WMamped ; 


bond, he may 
E " & hold the defendant to bail, 


bail a ſecond 
time for the 


Poder the defendant's hand and ſeal, nut action, after 
and the cauſe being at iſſue, the! OT had 
plaiutiff's attorney found out he had made a inne 
idee in declaring 1 in an action upon the by reaſon of a 
Fes the writing being made and executed miſtake, 
n Jrelond, where no ſtamps are neceſſary, was 


2 good deed, and the plaintiff ought to have 


Wcclared in covenant, therefore he diſcon- 
Povee that action upon payment of coſts; 
and having now brought this writ for the 
Lame cauſe of action, and: arreſted the de- 
endant a ſecond time, whereupon the ſheriff 
path returned a cepi corpus, it was moved 
Wthat the defendant might be diſcharged out 
of the cuſtody of the ſheriff upon a common 
appearance, which the court refuſed. Bates 
* Barry, eſq, 2 Wils, 28 1. See another caſe 
in Barnes 62. % edit. 
plaintiff be nonſuited in debt on Afr nonfat 
bring a new action thereon, plaint ff may 
hold defend- 
Par nes {3* ant to bail. 
; In debt, aſſumpſit, trover, and covenant for in debt, &c. 
en af money, may hold defendant to bail bail of courſe. 
Jof courſe. Barnes 80. I //ils. 23. So for 
ess and diſburſements as an attorney in this 
geourt, R. M. 1654. Self. 12. 
4 If the action be in cevenant where no Where no 
money is covenanted to be paid to the plain- bal. 
tiff, Barnes 10S. ; treſpaſs, alſault, battery, 
Adeline, ſpecial action on the cafe, conſpi- 
racy, falſe impriſonment, flander (except in 
ander of title), cannot hold the defendant 
" to 
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A the firſt writ, 


Din 
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130 Arreſt. 


bail, unleſs there is an order from the court 
or a judge, Barnes 80. R. M. 1654. /. 12. 


nor in an action for a malicious * 9. 
Barnes 76. . 
Where da- Where damages can be reduced to a cer- 1 
mages are re- tainty, as in covenant for payment of money, 17 
duced to a or where a tenant covenants with his landlord 1 


| tainty, as 
by * ebam to pay a certain ſum for every acre of land he 


t> pay, Kc. plows up, or the like, the plaintiff is in- 
plaiutiff is en- titled to bail, otherwiſe not, eſpecially with- | 
 Hitled to bail. out a judge's order previous. It is not rea- 
ſonable that defendant ſhould be held to bai! 
for ſuch damages as plaintiff fancies he has 
ſuſtained, and | is pleaſed to ſwear to. Barnes | of 
"2098. 
Bail upon the Upon the 9 An. c. 14. Which gives an ac. FF 
Schoof Ann, tion of debt within three months againſt the þ 7 
c. 14+ againſt winner, the queſtion was, whether the de- 
the winuer. fendant could be held to bail? the defendant's | ® 
counſel comparing it to the caſe of actions 
upon penal ſtatutes, where no bail is ever re- 
quired. But the court held, there ought to 
be ſpecial bail 1a this caſe, which is at the 
ſuit of the party grieved, and wherein the de- 
fendant is a debtor to the plaintiff; and the 
L _ clauſe is to be conſidered as remedial : and 
.=- therefore upon conſideration, and talking | 
= with the other judges, ſpecial bail was cr 
__ dered. Turner v. Warren. Str. 1079. 
Defendant In debt on the judgment, the defendant 
may be held to may be held to bail, if no bail given in the 
bail iodevton original action, notwithſtanding a writ of 
thejudament, 
1 WER error be brought on the original action, and 
bail be given on the writ of error. Kendo . 
v. Carey. 2 Black, Rep. 768. Compn's Reb. 
556. Pratt, Reg. 57. | 


7 5 I 


lg 


uit, the defendant in that action may hold bail in this 
the plaintiff to bail for the coſts, if they 
amount to ten pounds, or upwards; for coſts 
reccovered on a groundleſs proſecution are 
Tax fair a debt, as for any other conſideration. 
| Nightingale v. Nightingale. 2 Black. Rep. 
1274. 


wmillings, and held defendant to bail; where- 
upon he moved for a common appearance. w.rd-, che 
dead per Cur. The debt which we are to con- defencant 
ider is the ſum recovered, and 


| | © Bail in Civil Caſes, | 


on, 8 H. 6. c. 1.; biſhops, ambaſſadors, or 
te domeſtic ſervant of an ambaſſador, really 


; over, upon the 4 Geo. 2. c. 28. plaintiff may = 
require ſpecial bail. . 
1 


Arreſt. 131 


In an action on the judgment upon a non- May hold to 


court for the 
coſts, if 10 l. 


In an action for double rent, upon holding Double rent. 


5 


The original debt was under ten pounds, If thedamages 
Plaintiff recovered, and brought debt on the e ; 

: Zr a EDS | | | EY Wien Ne CONS. 
Judgment, which was fourteen pounds ten aint 
101, or up- 


may be held 


laintiff 15 : 
_ F 2-16 bail. 


entitled to ſpecial bail. Barnes 432. 


hat Perſons are not to be held 


E ERS of the realm, members of par- 
= lament, peereſſes by birth, 1 1. 131. 
2 1}, 50. 4 Bacon's Abr. 228.; peers of Scot- 
dend, 2 Sir. 990. ; A peereſs by marriage, 
4 0. Lit. 16, 1 6 Co. 53. Dyer 79.3 mem 
bers of convocation actually attending there- 


and bo fide in that capacity, Stat. 7 Ann. 
#. 2. J Wils. 33.; the king's ſervants, 1 Ray. 
552 8 Mod. 12.; marſhal, warden of the 
= 25 Dee 


- . 5 - 7 N - 
NE 4 — — . 3 T 
: - e — 2 _ — AS * a 7 * — w 
— 4 2 5 - — 2 Sermon — — 7 2 . Xp n a 
oe 3 * 2 Ik — . — ie AMS 33 r pn — — 
- PI Tar An 4 1 2 * . - 8 _ X + = =_ 
> 2 , 2 8 9 LAR,, : 5 > £3 by by — 88 _— I n 
3 : SED —_ r — . 


. ͤ ͤ—— —˙ — Ü² ãr ... ⅛ͤ . ah” 


2 
—— 


— D 
e 
% > 


— > 


= He * 
> — I > 2 — _ — — wen os 7 —m r 5 

N — 2 on, 1 ax. : T-. 2 4 N 

D = tf <p 0 ads wth, - IE TIES — + EXIT on IS 2 6 U eee 

3232 RG. 2 — 3 . TM a Sb \ — 


. 


EI 
* * 


8 


3 


— 8 
D n — DES - * 
5 > 3 i 4=S6 - — — LEY * Þ4 — a L. Lo OS - » _ 
4 % — 22 Zage % * * — ho" r - hither — 2 — : — = _ — E yu 
- 2 — hat Py 1933 * 8 — A 4 — _= r - = = 
. I — —— EE In . c : \ G 
—ͤ—— Ao — — — - - — — — — — —— — — * i —-* << — * 
5 —_— — - : — — 


— ent + 5. — 


COIN 


2 is 3 
8Z?3kx——— — 2 


#7 
1 
1 
1 | 4 
405 { 4. 
. 
. 24908 


— 8 * 30 2 8 
— — . > ä 
We. — 9 2 &. - 2 * 
— * * * 
=ICII — * 
2 A Cre ae. -- 
C 0 ; 1 
— — hw Pa m_ 75 2 * 
- 3 9 — —— — —ñ—EZ— — — 
- —_— * 


— — 


— — 22 — — - = - 
T — — — 2 = — 1 * 
. — —— —̃— OE - = < 
— - x- 


132 


What Perſons are to be 


Fleet, 1 Vent. 65.; clerks, attornies, and cl 


other perſons attending the courts of juſtice, 
4 Inſt. 71. 2 Inſt. 551. 12 Mod. 163. ; cler- 


gymen performing divine ſervice, and not 


merely ſtaying in the church with a fraudu- 
Jent:debgn, 50 Ed. 3. e. 3. 1 Rei e. 10. 
ſuitors, Bro. Privil. 57. ; Wine ſubpœna'd, 
and other perſons neceſſarily attending any 
court of record upon buſineſs, Sir T. Kaym. 
101. I Vent. 11. Rules in Chan, 217. ; witneſſes 
properly ſummoned before commiſſioners of 


bankrupt, or other commiſſioners under the 


great ſeal, r AE. 54.; heirs, executors, or 
adminiſtrators, R. M. 1674. ; a bankrupt for 
forty-two days, unleſs before in priſon, 5 Geo. 
2. c. 30; ſailor or volunteer ſoldier (unleſs 


the debt is twenty- pounds), 1 Geo. 2. c. 14. 


/ 15. 235 Geo. 3. . 52. / 64.3 3 Al attorney a at- 


tending on a ſummons, Barnes 378. ; allo the 


courts not only protect the perſons of the! 


attendants, but likewiſe all thoſe things that 


are neceſiary for their journey or the defence 


of their ſuit, 2 Rol. Abr. 273. ; but the pri- 
vilege the court allows their officers is re- 
ſtrained to thoſe ſuits only, which they bring 
in their own right, or are brought again 


them in their own right; ſor if they fue or 


be ſued as executors or adminiſtrators, they 


then repreſent common perſons, and are 


not entitled to privilege. Hob. 177. Der 
24. Pl. 150. + 4 Sed, 157. Laich. 8 Goa. 
10. 

Alſo if a privileged perſon brings a jou 
action, this deſtroys his privilege 3 becauie 
thoſe with whom he joins are not officers 6 


the court, nor entitled to the Wien 
wh 
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held to Bail in Civil Caſcs. 


ich the court grants to its own officers,” 


2 Roll. Abr. 274. 
A party who bas attended his Lane all day 


I in court, and in the evening retires with his 
ö [1 attorney and witneſſes, at a tavern in Palace- 
: Vera, 18 privileged from arreſts, cauſa reueundi, 
ö J 2 Black. Rep. 1119.; but a defendant, illegally 
1 in cuilody at the ſuit of one plaintiff, is not 
privileged from arreſts at the ſuit of another, 
/ ualeſs there be ſome colluſion. Eid. 283. 
A bankrupt is free from arreſt in going and A baukropt, 
coming to ſurrender to the commiſſioners ; 


and from actual ſurrender to forty-two days, 


or ſuch further time as ſha!l be allowed to 
finiſh his examination (provided he is not in 
® cuſtody ar the time of {urrender); and if he 
be arreſted for debt, or on any eſcape warrant, 
coming to ſurrender, or after his ſurrender, 
within the time before mentioned, then, on 
producing the ſummons, or notice, under the 


hands of the commiſſioners or aſſignees, and 


giving the officer a copy thereof, he ſhall be 


diſcharged ; and if detained, ſuch bankrupt 


mall have for his own uſe five pounds for 
1.70 day he detains him. Sat. 5 Geo. 2. 


9. 30. 


ſecndeg to the ſervants of peers and mem- 


| bers; but they are not now prohibited from 
# being arreſted, by Stat. 10 Geo. 3. c. 50. J. 2. 


F 
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| Formerly the ne from arreſts ex- Servants of 
Peers not pro- 
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Atlidavits. 


What it is to Bits ought to ſet forth matter of fas ont, 


contain. Which the party intends to prove by his af, | 
5 davit, and not to declare the merits of the ca-, 


of which the court is to judge. 


An affidavit mult fer forth the matter v 
1 tively, and all material circumſtances attend 
it, that the court may judge whether the te : 
ponent's concluſion be juſt or not. 1 1 Na 7 


3 


To be filed, The affidavit muſt be filed before or at tht | | 
time of ſuing out the crit, or the court vi], 
diſcharge the party from the arreſt, on filing! | 


common appearance. 2 Wilſ. 225. 


Cannot join If the plaintiff joins debt and caſe togetln N 
debt and Cale jn one affidavit, the court will diſcharge d- | 
fendant, becaule it is a fraud on the ſtay 


in one ſtamp. 


duty. 


Nor againſt So where ſeveral defendants are joined, ant | 


ſeveral defen- the cauſe of action is ſeveral, there muſt b 
dants, Where 


the agion is ſeparate ſtamps for the aflidavit. Barnes % 


ſzveral, There muſt be a poſitive oath upon wii 


Afidavitde- a perjury can be aſſigned, therefore the col 
elle. held, That where an affidavit of debt * 
| made 
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Affidavit. FF ID AVI IT ſignifies in law, an of 2 
LY in writing; and to make affidavit of iþ 
thing, is to teſtify it upon oath. An affidazi;| 

generally ſpeaking, is an oath in writing 
ſworn before ſome perſon who hath auth 
rity to adminiſter ſuch oath; and the tru 

place of habitation, and true addition of even 
per ſon who ſhill make an affidavit, is to u 
Inſerted therein, 1 Lill. Ar. 44. 46. ; Affe „ 
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Allidavits. 135 


made, that defendant in indebted, Sc.“ in- 
> ſtead of © is indebted,” was held to be de- 
fective. 2 Wilſe 226. 


And an affidavit made by one evi of Made by one | 


| 2 felony, or a pickpocket returned from tranſ- e eg 


felony not 


portation, is not ſufficient to hold to bail. ſufficient, 


Barnes 78, 79. 
But an affidavit made by one convicted of But atiter, if 


2 perjury was held ſufficient: for though plain- made by one 


WHO is con- 


tiff cannot be a witneſs, yet he muſt not be victed of per 


ſtripped of his legal e to recover his; zy. 
F 2 juſt debts. Barnes, 116. 

An affidavit to hold to bail was, that the As avit held 
I defendant on the 10th of Ofzber, 1767, en— laflicient, cho 


not {won 


> rred into a bond for five thouſand pounds, poſitive by | 
with Thomas Nice Stephen, to the plaintiff, con- two juſtices 


ditioned for payment of rent to Thomas Kice agault one. 
Stepien, for certain eſtates in Ireland, to the 

plaintiff his leſſor; and that two thouſand 

three hundred pounds, now due to the plain- 

tiff, on account of the rent of ſaid T homas 
Rice Stephen, this was held ſufficient by Mr. 

Juſtice Gould and Nares; but Blackſtone's Fuſ- 

tice ſaid, © that the affidavit ought to be bo- 

i Gtive.” 2 Black. Rep. 740. | 
This court admits of a ſupplement a affi- Where the 
davit to be made of the debt; for thou gh a! 1 Rt affdavit 
debt was ſworn to by a third perion, that che ee 
defendant was indebted, as appears by A ſapplied in 
ſtated account, and held inſufficient; on this ort by 
lhewing cauſe againſt a common appearance, arp yon 
the defect was ſupplied by a ſubſequent affi- 2 , a 006 
dayit of defendant's acknowledging the ſtated mon appear- 
account, the rule was diſcharged, Swarbuck ance, 

V. IV beeler, Barnes, quar. Ed. 100. 
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IUTavits, | 


N. B. The court would not receive: 
e ntal affidavit in the caſe of Reel; 
. Greneham, where the alfidavit was, “ chat 


4 deſendant Ak indebted, e. 5 WWiiſ 


F xecutors af- 


64 vit ſap- 


| Judges may 
imfoW-er 
con m ſſioners 


to take affi- 
da vits. 


„ £6 AP OBAD » age 1 
V 17 it OL 4 

* 7 
vits may be 


ſworu before 
I romimilion 
er WO is an 


&tfornev in 


The perſon 


taking the 
me to have 


Fo: work 


done and ma- 
terials icund. 


226, 5 
But where an executor at firſt only ſwore 


to the debt as appeared by the accounts of 


the deceaſed, a ſubſequent affidavit that he 
elieved the debt to be ours was on ſhewlng 
caule produced, and the rule for a common 
appearance diſcharged, Rich, Extor. v. Carey, 
2 Black. Rep. 8 50. | 
By Sat. 29 Gar, 2 2. b. 5 9 2 > The judges 
Sc. of the courts at Meſi 1 ir, by commil- 
ſion, may impower perſons, in the [evera! 
counties of England, to take affidavits ccn- 
cerning matters depending in their [everal 
COUrts, : 
BY rue E013. Ges. 2,4 It is ordered, 
ce that fron and after the '5th of May, in 
ce rhis preterr trim, l ſuch afticavits to 
Bald the ar (EAUAnT 85 bail, or of the ſer- 
vice of proceſs chere Only a common ap- 
prarance 18 req lred , may be 1worn before 
plaiatf's attorney being a commiſhon— 
er, aud may be macte ulc of for tne pur- 
ec pole aforeſaid.” 


1 


By e. 3 of the ſame ſt ſtatute, the ſum of 
twelpe⸗ -pence, and no more, beiides the duly, 
15 to be taken by inch e 


Amaavits. 


in the Common Fes 


Jobn Doe, of Milé firect, Cheog/"de, Lander, 


Taylor, makceth oath and ſaith, That kar 


P) 
C46 
3. A 


6 | 
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© lent and advanced. 


© fidavits. 


Ree is juſtly indebted unto this deponent in Every tradef. 
twenty pounds, for the work and Jabour of maus bill for 
this deponent, done and performed for the w/e h 
ſaid Richard Roe, and for materials found in 5 z 
the ſaid work. 3% dots. 

Jobn Doe, of Milge-ſereet, Cheapfiae, London, Lor goods 
warehouſeman, maketh oath and ſaith, That told aud de- 
Richard Abe 1s juſtly indebted unto this de- Hrered. 
ponent in ten pounds and upwards, for goods 
told and delivered. _ SE 

John Doe, of, Sc. maketh oath and faith, For moge 
That Richard Roe, is jultly indebted unto this leut. 
deponent, in one hundred pounds, for money 

For money by this deponent laid out, ex- For money 
pended, and paid for the ſaid Richard Roe. laid cut. 
For money? by the laid Richard Roe, had For money 


and received to and for the uſe of this de- bc 0 1 


Indebted unto this deponent in one hun- Upon an ac- 
dred pounds, on an account ſtated between nt ated. 
tais deponent and the ſaid Richard Roe. 

For the work and labour of this deponent For work 
by him done for the ſaid Richard Re, and done, and 
for materials found therein, and for divers eee 


— SE found, goods 
goods by this deponent ſold and delivered fold IN ee” 


to the ſaid Richard Roe, and allo for money liverei, mo- 


by this deponent laid our, expended, and nen hid out, 
5 5 | . lent, and mo- 
paid for the ſaid Richard Roe, and for mo- ney had and 
ney lent and advanced by this deponent to received, 
the ſaid Richard Roe, and alſo for money by 

the ſaid Richard Roe had and received, to 

and for the uſe of this deponent. 


maketh oath and faith, That Richard Fenn is fold and da- 


juſtly indebted to this deponent, and his !ivee4 by 
. N ” . partner, PDAartners, 
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| plaintiff and 


miedicines. ſaid 


138 Allidavits. 8 


partner, Richard Roe, in one hundred pounds, 5 


for goods ſold and delivered. 


The plaintiff's ſervant, if he knows of tſñge 
debt being contracted, May (in the abſence 7 5 
of the maſter) make affidavit of the debt 
being due, which will hold defendant to 


bail; then the aſhdavit will run thus: 


For goods 5 Jeſephꝰ Lamb, ſervant to Richard Fenn, of I 
fold and de- Neugale-ſtreet, London, leatherſeller, maketh | 


Jivered, mace gath and faith, That John Denn is juſtly in- 

by a Iervante Gebted to the ſaid Richard Fenn, in forty 

pounds, for goods ſold and delivered, and 
for work done. e 

If the work be done by a carpenter, 


coach-maker, or any other trade, wherein 


ſervants and carriages are employed, the 


affidavit may be thus (though in point of 


law all is ſuppoſed to be done by the ma- 
ſter, and may be ſo laid in the declaration): 


o the work and labour of this depo— 


done by the nent, done and performed by himſelf and 
rude his ſervants for the ſaid Fobn Deun, with his 
3 en? horfes, carts, and other carriages. 


oe he He For the hire of divers horſes, mares, and 


of kotles, geldings, of this deponent, by him this de- 


ponent let to the ſaid John Denn, and at his | 


requeſt. 


You work For the work and labour of this deponent 
done 55 a for-= as a ſurgeon, by him done and performed, 


geon, and in and about the healing and curing of the 


John Denn of divers wounds, and allo 
for divers medicines, potions, and plaiſters. 
by this deponent found and provided for the 
ſaid John Denn, and at his requeſt, 


For medicines For divers medicines, and other things, 
found as an fou 


ad and provided, adminiſtered and applied, 
a pothecary. KY CNTR | * 


* 
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Itlidavits. 


to the faid Jobn Denn, by this deponent as 
an apothecary, and to divers of the family 
of the ſaid John Denn, and at his requeſt. 

For feeding and depaſturing of divers For depaſ- 
cattle of the faid Jobn Denn, at his requeſt, 5 of 
for the ſpace of ſix weeks, now elapſed. cy 


For the uſe and occupation of a certain For the vſe 
meſſuage, and divers acres of land, with and occupa- 
the appurtenances, ſituate in the pariſh © ff row a 4 
High Wycomb, in the county of Backs, for land. 
one year, now elapſed, 

For the uſe and occupation of a certain The like of a 
meſſuage, with the appurtenances, ſituate meiluage. 
in Frith-freet, Sobo, in the county of Middle- 
fexr, held by the ſaid Fobn Denn of this de- 
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ponent, for the ſpace of one years. now 


clapled. 
For the uſe and occupation of certain For part of a 


rooms and apartments, in a certain meſ- meſſage. 


ſuage of this deponent, ſituate in Fleet-Hireet, 
London, held and enjoyed by the ſaid John 


Denn, for the ſpace of half a year, now 
elapfed. 


For certain arrears of rent, Aue and owing For arrears of 


from the ſaid John Denn to this deponent, rest due on A 


for the uſe and occupation of a certain meſ- 
ſuage or tenement, with the appurtenances, 


ſituate and being in the pariſh of Saint 


Bride's, Fleet-ſtreet, Landon, demiſed by this 
deponent, by indenture of leaſe, co the ſaid 


| John Denn. 


For a gelding, ſold and delivered by this For a gelding 
deponent to the ſaid John Denn, at his re- old. 


queſt. 


For meat, drink, waſhing, N and For meat. 


other neceſſaries, by this deponent found and 2 wach- 


provided d 8 
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Drawee a- 


9 ant the 


Arawer. 


Indar for A- 


gain drawer. 


provided for the ſaid John Denn, and his 


family, at his requeſt. 


Notes of K De 11d. 


John Denn, of Burford, in the county of 
Oxford, farmer, maketh oath and ſaith, That 


Richard Herm is juſtly and truly indebted 


unto this deponent in the ſum of fifty 
pounds, as the drawer of a promiffory note, 
Pay able to this deponent or order, at a cer— 
ain day now paſt (or on 3 
Upon a promitiory note of hand, drawn 
by the ſaid Richard Ferm, payavie to one 


A. B. or order, and by hun indoricd to this 


Lader fer 2— 
zelt zhe zu- 


On a note, 
where part 


has been paid, 5 
07: Wee Q- 


painſt the 
Arawer. 
Quaker's aſ- 
$i 3ation, 


Draw'ee as 


10 Ji - 


Ueponent, 


1s Juſily indebted unto this deponent | in 
fllt pounds, as the indorſce of a vromillory 
note of hand, indorſed to this deponent. 

Is juſtly Adee unto this ed in 
ifry pounds, upon a promiſſory note drawn 
y the faid Rich ard Ferm, payable to this 
dep onent, or orde ip for one hundred pounds, 

at a day now paſt. 

A. F. of, Ge. (being one of the people 


called Quas ers) ſo! CLEMALY afirms, hit CD: 


3s juſtly indebted unto this deponent in the 

ſum of twenty pounds, upon a promiſſory 

note of hand, drawn by the faid C. D. pay- 
able to this afirmant, or order. 


A. B. oi, 15. 8 grocer 3 oath and 
- faith, Thar C C. D. is indebted ro this depo- 
| nent 
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Allivavits. 


nent in ſeventy pounds, as acceptor of a biit 
of exchange, payavie to this deponent or 
. | 

Indebted to this depunent, as indorſee of Indorſce 3. 
a bill of exchange in ſeventy pounds, ac- Sainſt dico. 
cepted by the ſaid C. Y. . 

In ſeventy pounds, as the indorſee of a Iadorſee a- 


bill of e drawn by the ſaid C. D. gainſt drawer, 


upon one A. B. payable to E V. or his own li ay 
order, and by him indorſe a to this de- ener. 15 
ponent. 

J. B. of, Se. 
That his cauſe of action againſt J Doe is goods. 
for converting and diſpoſing of divers goOds 

and chattels "of this deponent's, of the Va- 
lve of one hundred pounds, which he re- 
fuſeth to deliver, although this deponent 
hath demanded the fame. 


That C. D. now hath, or lately had in his Tiover for a 


poſſeſſion, a certain promiſſory note of hand Preite 
of this deponent's, bearing date the zth day 
June 1783, whereby one A. 3B. ag weels 

after the date thereof, promiſed to pay to 

this deponent, or order, forty pounds, for 
value received; and which ſaid promiſſory 

note the {aid defendant! hain uniavwiully con- 
verted to his own uſe. 

That C. D. now hath, or lately had | in his pe 1. 
poſſeſſion, a certain bond or ob! igation of bai 
this deponent's, bearing date the «th d day of 
January 1582, entered Into by one J. K. to 
this deponent, i in the penal Gm of four hun 
dred pounds, conditioned for the payment 
of two hundred pounds, as therein men— 
tioned; and Which ſaid bond the ſaid de- 
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142 Affidavits. 
fendant hath unlawfully converted to his own 
ule. = 

The like for That C. D. now hath, or lately had in his 

deeds gene- poſſeſſion, divers deeds And writings of this 

tally: deponent, of the value of four hundred 
pounds, and which deeds and writings the | 

ſaid defendant hath unlawfully converted to 

his own uſe, 1 

In detinne. That C. D. holds and unjuſtly detdins | 
from this deponent a certain indenture of | 
| leaſe, bearing date the 4th day of Februar; 
1783, made between C. D. of, Sc. of the | 
one part, and A, B. of, &c. of the other 
part, and which ſaid indenture is of the va- 


Jue of twenty pounds and upwards © to this 
dLeponent. „ 


„rr 1 . 
* e 1 . * 2 > 
77... y — ON" 


„ fo 
N 


On Vond. 


Oa a bond. 7. K. of, Sc. hoſier, maketh oath and! 

” ſaith, That C. D. is juſtly indebted unto Þ 7 
this deponent in one hundred pounds and Þ = + 
upwards, for principal and intereſt due on a2 
bond, bearing date the 4th day of May laſt 
paſt, entred into by the ſaid defendant to 
this deponent, in the penal ſum of two hun- 
dred pounds, conditioned for the payment 
of one hundred pounds, and lawful intereſt 
for the ſame. 

On an allen J. D. of, Sc. gentleman erk oath and 
mentofa faith, Thar C. D. did, by his bond, bearing 
Tei + Read dare the 3d of Felrugry laſt paſt, become 
gence. bound unto A. B. of, Sc. mercer, in the 
5 penal ſum of two hundred pounds condi— 

tioned. 


THY 
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1 Allidavits. 
= tioned for the payment of one hundred 
1 pounds, and lawful intereſt, on a certain 
day now paſt, And this deponent further 
faith, That the ſaid A. B. did, by indenture, 
bcaring date the W 

paſt, aſſign, transfer, and ſet over the ſaid 
bond unto him, this deponent, and all mo- 
nies due and owing thereon, for a valuable 
cConſideration then paid by this deponent to 
the faid A. B. And this deponent further 
ſaith, That he hath not received any part of 
* the ſaid one hundred pounds, or the intereſt 
thereof due on the ſaid bond; nor hath the 
> ſaid A. B. to the knowledge or belief of 
this deponent, received the ſaid one hun- 
dred pounds, or any part thereof, or the 
intereſt thereof, ſince the ſaid aſſignment; 
and that the ſaid C. D. is now juſtly in- 
> debted unto this deponent, as aſſignee as 
© aforeſaid, in the ſum of one hundred and 
two pounds ten ſhillings, for the principal 
and intereſt due upon the ſaid bond. 
A. B. of, &c. mercer, maketh oath and ſaith, Affdavit for 
That C. D. is juſtly and truly indebted unto money die 
this deponent in thirty pounds, on and by on Jude 

virtue of a judgment recovered by this de- 

- ponent in this honourable court, againſt the 
aid defendant as of Eaſter term laſt paſt; 
and alfo in the further ſum of five pounds 
for his coſts nd charges ſuſtained therein; 
and which judgment was obtained by this 
> deponent upon and by virtue of a bond en- 
| tered into by the ſaid defendant to this de- 

ponent, in the penal ſum of tour hundred 

5 pounds. „ 5 . 5 | 
Al. B. of, Sc. grocer, maketh oath, and On an en- 
ſaith, That C. D. is indebted unto this de- nuit; bord. 
1 | F 
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Allidavits. 
ponent in pounds, for the arrear 
of a certain annuity due to this deponent, 
upon and he's vircue of a bond, bearing date 
he da of. 1783, entered into 
by the ſaid defendant to this deponent, in 


for the payment of the ſum of pounds 
a year, for the life of the {aid defendant, to 
this deponent. 
By the a-. A. B. of, c. en er maketh 
ſignee ofa oath and ſaith, That C. D. is indebted unto 
bankrupt. this deponent and J. M. as aſſignees of the 
eſtate and effects of J. K. a Dank crupt, in 
twenty pounds, as appears by an account 
_ under the bankrupt's hand, and delivered 
to this deponent, and which ſum this depo. 
nent verily believes to be due from the {ail 
defendant to the eſtate of the ſaid bankrupt. 
By an exe- F. K. of, Sc. grocer, executor of the laſt 
cutor, for will and teſtament of A. B. deceaſed, maketh 
goods fold oath and faith, That the above defendant is 
and delivered * juitly indebted unto this deponent, as exe. 
cutor as aforefaid, in fifty pounds for goods 
fold and delivered by ſaid A. B. in his life- 
time, as appears by the books of the ſaid 
A. B. and which ſum is now due from the 
ſaid deponent to the eſtate of the laid 4. 5 
| as he verily believes. 
Upon a note, Upon a promiſſory note given by the 4s 
by an exe= fendant to the faid 4. B. in his liſe- time, 
. 5% 28 he believes, and as appears to this de- 
ponent by the note in his cuſtody, and 
which ſaid ſum is now due to this ee 
as executor as atorelaid, as he . be- 
lieves. 
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In order to hold the defendant to bail 
for an aſſault, an affidavit muſt be prepared, 
and laid before a judge for his order for that 
= purpoſe ; which affidavit is ingroſſed on a 
treble ſix-penny ſtamp paper, and {worn be- 
fore him (who on reading the ſame, if he 
approves thereof, makes an order thereon), 
and may be as follows : . 

J. G. of, &c. the plaintiff, and J. W. of, Affdavit to 
Sc. ſurgeon, ſeverally make oath and ſay: held to bail 


* faith, That in the month of January laſt. 
” paſt, the above defendant, V. F. Eſquire, 
made an aſſault upon this deponent, and 
did beat and kick this deponent in ſo vio- 
2 lent a manner on his groin, and other parts 
= of his body, that this deponent has ever 
ice that time been in great pain; and 
| > this deponent has at this time a rupture in 
> his right groin, deſcending into the ſcrotum, 
# occaſioned by the kicks and blows which 
this deponent received from the defendant, 
whereby this deponent is rendered utterly 
incapable of getting his livelihood, And 
this deponent further faith, That, to the 
beſt of his knowledge, he never was ſubject 
do, or had a rupture, before the ſaid aſſault 
was made upon him this deponent, as 
aforeſaid; and that the ſaid kicks and blows, 
given him by the ſaid defendant, are the 
8 ſole cauſe of the ſaid rupture. And this de- 
7 ponent further ſaith, That he has applied to 
2 ſeveral eminent ſurgeons for advice to be 
> cured of the ſaid rupture, but has been in- 
f formed by them that the ſame is incurable. 
5 12 this deponent further faith, That he 
L knows, 
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1 and firſt, this deponent, F. G. for bimſelf, for an aſſault, 
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| Another, 


fines, 


faid mip, at B. in 


Sreat force and vielen ſtrike this depot 


time; and the ſaid A. B. would have azai 


right cheek became greatly ſwollen and di 


performing his buſineſs on board 1 


the ſaid A. B. hath not as yet made him a! 


Effiyavits, S | 
knows TTY is well acquainted with the d de- 
fendant, and that the ſaid defendant is in 

very good circumſtances : and this deporeat | 

M. ſaith, That he hath viewed the 

other deponent's right groin, and ſays, tha; ala 

he has got a 1 8 75 in his faid right groin | m 


n 
De LSE 7 1 7 


deſcen ding into the ferotum, which, in this |. 
deponent's opinion is incurable, and rendes? 
him ut iterly incapable of following his bu 


Maketh oath and faith, that A. B. four 7 
mate of the BY called the N., I. P. com- 
mander, on the »it day of February 1781 


7 33 15 
Calico £9 this (1 80 nent in the [tcerage of rhe N 3 . 
ans oe i 9 And Without q | 
jut cauſe Or provocation Wat! gexen | 
given to, or intended to be given to him, by I 
his debonent, laid hold of this deponent' 
Olla, and dragged this deponent on the 


floor thereof, and, with his fiſt, did with ma 


many b! Ds on his head, face, and body, 7 
Which this deponent lay ſenſeleſs tor 1 


beat this deponent, had not he been pre- 

vented by a perſon on board the ſaid thip 

And this bonent further ſaith, Ther 0 
? 


coll oured, and that he was in great pa!! x for 


} 


a con! idderabt e time afterwards; and tn 


I. 
deponent was rendered wholly incapable «© 


ip? . and this deponent further ſaith, 


facisfaction for the ſaid aſſault, although be 


is in £900 circumſtances; and he belicrt, 
5 


3 I the ſaid A. B. Toon intends leaving this 
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5 C. kan mariner on board the werchant Another, 


+ Þ Ship the W., B. R. commander, and F. H. 


Ware, mariner on board the ſaid ſhip, ſeverally 
make oath and ſay; and firſt this deponent 
n C. for himſelf ſaith, That in or about the 


3 montl of June, in the year of our Lord 1782, 


las this deponent was doing his duty on board 
te ſaid ſhip, in hawling up the range cable, 


. D. mare of the ſaid. ſhip, ſtruck this de- 
| Ponent ſeveral violent blows on his head, and 
Meveral parts of this deponent's body, with 
his clenched fiſt: and this deponent faith, 
Frhat having threatned the ſaid J. D. when 


| She this deponent came to London, he 


or ſuch ill treatment; from which ſaid ex- 


Preſſion, this deponent verily believes the 
aid J. D. conceived great hatred and malice 
3 this deponent, and often th reatened 
his deponent, that he would have his lite, if 
| he ſhould be hanged for It; and this depo- 
vent fairh, That on the homewerd paſſage 
0 Jamaica, as this deponent was doing 
his duty, in hoiſting out the boat vele bes 
Mo the ſaid ſhip, in order to tow the d thip, 
Thar ſhe ſhould not get foul of any other 
15 


© 5 
eel, the wind being calm, as this 
l 


ent was lower! ng the faid boat, the ſaid 


N if D. hailed to this deponent to let go the faid 
Pot; and this deponent ſaich, That he, 
= pccording to his ſaid inftruRions, let the 
Hoat go, "bor not fo ſoon as the ſaid F. D. 
Thought it might be LOL rhereupon the 
Jaid 5 J. * þ 3 came to this deponent, and, with 


75 


vould endeavour to get ſatisfaction of him 
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many opprobrious expreſſions and other i}| | 
uſage, ſtruck this deponent a violent blow | 
on the right ſhoulder with a rope, called the | 
gibb havly ards, about two inches and a half | RF 
in circurnference : and this deponent ſaith, 
That from the violence of the ſaid blow the! 


blood guſhed from this deponent's ſhoulder; 
and this deponent ſaith, That the ſaid J. D. 


{truck this deponent ſeveral other violent Þ 
blows, with the ſaid rope, on his loins Þ 
ſhoulder, and other parts of his body, o 
that his ſhoulder and other parts of his body 
were bruiſed and ſwelled : and this deponenÞ 


ſaith, That from the ſaid ill treatment he re. 


mained 111 about one month after, and that 
he ſtill continues to feel pains occaſioned by Þ 
the ſaid ill treatment, as aforeſaid ; and that Þ 
| he did not do or ſay any thing, or give ary 


provocation whatſoever to the faid 75 D. to 


merit or deſerve ſuch ill treatment. And 


this deponent F. H. for himſelf ſaith, That 


he was preſent at tne ſeveral times mention- 


ed by the other deponent, and that he Ci 
tee the fail P. C. ill treated in manner and 


form as by him above depoſed: and tb 
deponent faith, That he did not fee or ber 


the ſaid P. C. ſay or do any thing, in tÞi 
deponent's hearing, to deſerve or merit ſuc! 


ill treatment: and this deponent P. C. foi 


| himſelf, further ſaith, That he has been il 


forimeu, and which information this depo 
nent believes to be true, that the ſaid J. U. 
is a perſon of good circumſtances, and 1 
able to make ſatisfaction for the ſaid il 


treatment: and this deponent laſtly ſaith, 


"That he is informed At: the ſaid J. D. will 
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bon depart this realm; and unleſs he be 

1 held to bail, this deponent wil! be ceprived 

L of that ſatisfaction ro which he thinks him- 

FX lf intitled by the laws of this country. 
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Proceſs, 


3 JROCE 5 S is that by which a man is Proceſs. 
called into any temporal court, becauſe _ 
it is the beginning or principal part thereof 
by which the reſt is directed: or, if taken - 
| © firictly, it is the proceeding after the origi- 

| 7 nal, before judgment. Britton, 1 38 Cromp- 
on of Courts 133. 8 Rep. 157. Procels to 
call perſons into court, &c. mult be in the 
name of the king; and if it iſſue from the ſupe- 

® rior court, it ought to be under the zefte of the 

= chief juſtice, or of the ſenior judge of the court, if 
there be no chief Juſtice ; and if it iſſues from 
any other court, it is to be under the 4% of 
the fir in commiſſion. Dealt. ch. 1 52. Finch. 
436. Cre. Car. 393. 

The writ of c pias muſt be returnable on Asto the tele 
a a general return day, 1 Barn. 295.; and there ad return, | 
muſt be teen days between the zeſte and re- 
turn, 25d. 409. 2 Will. 117.3 but it may be 
* teſted before the cauſe of action accrued iu every 
8 I © caſe (except where the plaintiff proceeds to an 
Fr * outlawry), and ſuch fete muſt bear date in 
term. Ibid, 295, The teſte may be amended, 

Þ it being ſuppoſed the negligence of the officer 

3 ol the court. 2 Back. 918. 

FE Whereas by the ancient and fundamental laws The ancient 
5 F this realm, in Caſe Where ary Hei jon 15 ſurd, aw in pro: 


ap cecding ro. 
3 25 Means arreſts upon 
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| ages i impleaded, or arreſted by any writ, bill, or proceſs I 'Þ 
= 6 oy 5 2 iſſuing out of any of his majeſty's courts of record | 9 3 
1 action in the 44 Weſtminſter, in any common plea, at tre | 
=  - proceſy, ſuit of any common perſon, the true cauſe if | 
| . action ought to be jet forth and particularly eu— 
= preſſed in ; ſuch writ, bill, or proceſs, whereby the | 
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= = defendant may have certain knowledge of the cat 5 | 
= of the ſuit; and the officer who ſhall execute fich 
writ, bill or proceſs, may know how 19 take | 
ſecurity fer the appearance of the defendant u | 
the ſame, and he ſureties for ſuch appearance | 
may rightly underand for what cauſe they le. | 
come engaged: and Whereas there is a great can. 
Plaint of ihe people of this realm, that for divert 
years now loſs fast, very mary of his majcjiys | 
goed ſubjef?s hace ben erreſted i pon gere fal ; 
writs of ireſpaſs, quare clauſum ſregil, vii 
of Middleſex, 12 e and other like writs, 
tified cut of the courts of King's Bench ond 
Cominon Pleas, not expreſſing any particulir or 
cerlain cave of ation, and thereupon kept pri. 
ſoners for a long time for want of bail, lot 3 
with ſurelies fer appearances having been de-. 
manded in ſo great ſuis, that few or none l , e 
dared to be ſecurity for the appearances of ju 7 
perſons jo arrefied and impriſoned, althon9h in 
truth there hate been little or no cauſe of action, 
ana oftentimes there are no ſuch per/ons who art 
named plaintiffs; but thoſe arreſts have been man 
times procured by malicious perſons, to ven aid 
opprejs the means, or to force from them Ui: 
reaſonable and end compoſitions for obtaining 
their liberty, and by ſuch evil practices nac 
men have been, and are daily undoae, and deſtioy- 
ed in their eſtates, without prevility of bai; 
reparation, tne atters g 4 in ſuch P: e 
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having TY (1 for the moſt part) poor and lurking 
perſons, aud :“ oa aftiuss jo ſecret, that it Halb 
been found ury oFicult io make Irue d'iceories 
or proc; fs thereo!. 

For remedy and prevention of © ico fo 
great grotping edis and maſchiefs, and 4% for 
diſccares ing all frivelcus and anjult” th a4d 
cauſeleſs arrofts for the fuinre, be it enacted, 


« Phat from a and after rhe 12th of February: 


cc 1661, no perſon or perſoas who ſhal! 
« happen to be waa by any fer, 
ee under-thet if, coron 
« of any. franchiſe or "liberty; or oy any 
ce Other Officer, Pinner, under-bailiff, or 
ce Other perion or perſons whatfoever within 
« this realm, having or pretending to have 
cc authority or warrant 5 that behalf, by 


ec force or colour of any writ, bill, or pro- 


38 


oy ceſs, iffuing, or to be iſſuing, out of his 
« majeſty's ſaid courts of the King's Bench 


adn, _ 


r, ſteward, or bailiſf 


Perſons ar- 

rettod by pro- 
50 t of Luis 

dobrior 
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C breiüng the 


* - 
o . « $ Je 
CAut: | al + ta 


. 0 
4 _ þ 1 „ 
ion, fy 6 


— 


— 8 


1 Ty YE 
eUgurd, and 
tet at bert 
upon bonds 
* — 22 

£? ApPca. 
auTtygs. 


te and Common Pleas, or either of mem, in 


ee which ſaid writ, bill, or procels > the cer- 
ce tainty and true cauſe of action is not ex 

e preſſed particularly, and for which he 
defendant or defe ar anke in ſuch writ, 
© bill, or proceſs named, 
cc 


cc 
$35 


e the late king Fleury the Sixth ; thall be 
© forced or conmvriled to give 
ge to enter into bond wi Frere 5 the 
appearance of ſuch perion O1 perſons fo 


» 

- 
— 
os 
— 
— 
— 
* 
33 


ec 


ce writ, bill, 7; proceſs. peci fed or contain- 
* 69,10 any pe enalty Or FD Of maney 


OP | 
*.Cxceed] S ſun of 404. of  Jawiul 


s and are bailable 
Dy the ſtatute in that behalf; 12de in the 
three and twentieth year of the rein of 


arreſted, at the day and. place in the ſaid. 
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money of England, to be conditioned for 
ſuch appearances; and that all ſheriffs 
and other officers and miniſters aforeſaid, 
ſnall ler to bail, and deliver out of priſon, 


and from their, and every of their cuſtodies 


reſpectively, all and every perion and 
perſons whatſoever, by them, or any of 


them arreſted upon any ſuch writ, bill, or 


proceſs, wherein the certainty and true 


cauſe of action is not particularly ex- 


preſſed, upon ſecurity in the ſum of forty 
pounds, and no more, given for appear— 


ance of ſuch perſon or perſons ſo arreſted, 


unto the ſaid ſheriff or officer aforeſaid, 
according to the ſaid ſtatute in the ſaid 


three and twentieth year of the reign a 
the ſaid late king Henry the Sixth, 


that behalf made and provided.” ON cen 


ft. 2% Co 2. 


By the 2 Geo 2. c. 23. fea 22. it is enatt- 

e That every writ and procets for ar reſt. 
ing the body, and every writ ol execution, 
or ſome label annexed to fuch writ or 


proceſs, and every warrant that ſhall be 
made out upon any ſuch writ, proceſs, ot 


execution, thall, before the ſervice or 
execution thereof, be ſubſcribed or in- 


dorſed with the name of the attorney, 
clerk in court, or ſolicitor, written in a 


common legible hand, by whom ſuch 
writ, procels, execution, or warrant Tt- 
ſpectively ſhall be ſued forth; and where 
ſuch attorney, clerk in court, or ſolicitor, 
ſhall nor be. the perſon immediately re- 


rained or employed by the plaintiff in the 


action or ſuir, then alſo the name of the 
"= AfLOTHE, 
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 Pooceſs, 


attorney or ſolicitor fo immediately re- 
tained or employed, to be ſubſcribed, or 
« jndorſe} and written in like manner; ad 
« that every copy of any writ or proceſs 
« that ſhall be ſerved upon any defendant, 
6 


nA KR 


« like manner ſubſcribed or indorſed with 
„c the name of the attorney or ſolicitor, 


cc who ſhail be immediately retained or 
£c 


2 my 


owe N by the plaintiff in ſuch writ or 
© proceſs.“ 


by the 1 Geo, 7. k. 13. ſee. 4. it is The not in- 


enacted, That from and after the 24th of dorſing the at- 
torney's name 


on Warzants 
« ſing the name of the attorney 8 clerk in upon Writs, 


« court, or ſolicitor, on any warrant that ſhall not 
„ ſhall be made out upon any writ, procels, vitiate, 
ce or execution, ſhall not vitiate the ſame; 

« but ſuch writ, proceſs, and execution, 

* and all proceedings thereon, ſhall be as 


„June 17.39, the not ſubſcribing or indor- 


« valid and effectual, notwithſtanding ſuch 


„ omiſſion, as if the ſaid reciced act for re- 


« gulating attornies and ſolicitors had not 
„ been made, provided the writ whereon 


* ſuch warrant is made out be regularly 
C 


* 


oO 


cc 
ce 
e cution, and ſhall not ſubſcribe or indorſe 


cc 


40 


Lal 


cc 
bs 


& ſhall 


ſhall, before the ſervice thereof, be in 


ſubſcribed and indorſed according to the 
« ſaid act; and every ſheriff or ſheriffs, or Bvery ſheriff 
ce other officer. who ſhall make out any to indorſe the 
warrant upon any writ, proceſs, or exe- attornies 
names 5 open 
the name of the attorney, clerk in court, 
te or ſolicitor, who ſued out the ſame, ſhall 
forfeit the ſum of five pounds, to be 
© aſſeſſed as a fine upon ſuch ſheriff or 
ſheriffs, or other officer by the court out 
: of which ſuch writ, proceſs, or execution 
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Penalty 107. 


254 


"6 


No ſpecial 
writs ſhall iſ- 
ae in ſuits 


where the 


cauſeof action 
does not 


amount to 


| Pꝛaceſs. 


ſhall iſſue; one moiety thereof to be paid 
« to his majeſty, his heirs and ſucceſſors, 
and the other molety to the Ferſon or per- 
ce ſons aggrieved by ſuch omiſſion,” 

By the 5 Geo. 2. c. 27. ſe. 5. it is en- 


A. 


c 


+0 


acted, That from and after the end of this 
c ſeſſion of parliament, where the cauſe of 


« action ſhall not amount to the ſum of te 
e pounds or upwards in any ſu; derior court, or 


to forty ſhillings or opwards in any in- 
« ferior court, no Hpecial writ or Writs, nor 
any proceſs ſpecially therein expreſſing 


e the cauſe or cauſes of action, ſhall | be 


« {ſued forth or 1Tued from any ſuch ſuperia 


be or inferior court Teforively, in order to 


x}... * 174 5 r 5 IT PEP 
e declared to be void and "of none cir; 


Attorney's 


name maſt be 


1adorſed on 


% compel any perſun or perſons to app: 


» thereon in ſuch court or courts; and all 


ec proceedings and judgments, that ſh), 
& from and alter the end of this 4 eſent 


ec ſeſſion ot: pachiar nent, be had on any ſuch 


"i 


& writ. or proceſs, ſh; 11 be, and = hereby 


« and every attorney or o. Heer of ſuch court 
dor eourts, bi ing orth or iluing 
& ſuchi writ or 1 Mall forfeit the lem 


of ten pounds to the perfon or perlons ag: 


„ grieved thereby, who Dial! anden ay ke⸗ 
« cover the ſame by action g. debt, e. 
The name of the plaintiſf's attorney mus 
be indorſed on the writ; bor if not ind oſt 
on the ſheritf's wairant, it Wil not Villaic k. 


—— 


2 Barnes 329. 


The attorney's name muſt be pot upon the 
copy ol the proceſs, or defendant may more. 


that the proceedings be ſtayed. Bari: 
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in the 234 year of our reign. 


Pꝛoteſs. 


Defender of the Faith, and ſo forth, To the 
ſheriff of Midaleſex, greeting, We command 
you, that you take Fobn Denn, late of Weſimin- 


ter, in your county, yeoman, and KiαEỹrf̃n 


Roe, late of the fame place, yeoman, if they 


ſhall be found in your bailiwick, and them 
ſafely keep, ſo that you may have their bo- 
dies before ues at Weſtminſter, on the 


morrow of All Souls, to anſwer Kichard Fenn, 


in aplea, wherefore, with force and arms, the 


cloſe of the ſaid Richard at Weſtminſter they 
broke, and other wrongs to him did, to the 


great damage of the ſaid Richard, and againſt 
our peace: and alſo that the ſaid 7% Dern 
may anſwer the ſaid Richard Fenn, ac cording 
to the cuſtom of our court of Common 


Bench, in a certain plea of debt upon demand, 


155 
George the Third, by the grace of Ged, of Capias in 


Great Britain, France, and Ireland, King, cbrrequiring 


for one hundred pounds; and have you here The penalty 


borough, at Weſiminſier, the gth day of Jup, 

. Attorney. 

Indorſe the a attorney? s name 3333 
and lum worn on the back. ö Oath IHE 8 


Make 2 precire for the flaver thus: 


this writ. Witneſs Alexander Lord Long b. of the bond. 


Medileſex. to wit, Capias for Richard Fenn Praveipe for 
againſt John Denn, late of I/eſtminiter, in the che office, 


laid county, yeoman, treſpaſs at Meſiminſter, 


debt for one hundred pounds, returnable on 


the morrow of All Souls. 
Fs P, Attorney. 
Inner Temple, 
6th OA. 1783. 
Ceorg. 


Oath for 50l. 
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The like in 
caſe. 


The precipe. 


Paoceſs, 


George the Third, &c. To the ſheriffs of Lon- 


don, greeting. We command you that you 
take Richard Fern, ne of Weſtminſter, in your 
county, yeoman, and de "rd Roe, late of the 
ſame place, yeoman, if u may be found in 
your bailiwick, and then ſafely keep. 10 that 
you may have their bodies before our > gn 
at Weſtminſier, on the morrow of All Souls, 


_ anſwer John Deun, in a plea wherefore Sk 


force and arms the cloſe of the ſaid John 
Denn, at London, they broke, and other 
wrongs to him did, to the great damage of 
the ſaid John Denn, and againſt our peace; 
and alſo that the ſaid Richard may anſwer the 
ſaid John, according to the cuſtom of our 
court of Common- Bench, in a certain plea of 
treſpaſs on the caſe, upon promiſes, to the 
damage of the ſaid John of thirty pounds; and 
have you there this writ, Witneſs Alexander 
Lord Loughborough, at Weſtminſter, the gth day 
of July, in the 23d year of our reign. 
London. Capias: for Jobn Dena againſt Richard 
Fem, late of Weſtminſter, in the ſaid county, 
yeoman, treſpaſs at Weſtminſter. Caſe for 


thirty pounds on promiſes returnable on the 


morrow of All Souls. . 
J. if Attorney, 


| Oath for fifteen pounds, 15 Inncr-Temple, 


6th OZ. 183. 
"3p the capias is ſent | into any other county, 


viz. Orford, lay the tre! paſs at Oxford, or oy 


Thelikefor 
an aſlault. 


other town, 

And alſo that the ſaid Richard Fenn my 
anſwer” the ſaid John, according to the cul- 
tom of our court of Common bench, in a cer- 

Lain 
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tain in plea of treſpaſs and aſſault to the damage 


of the ſaid Jobn of one hundred pounds. 

N. B. You indorſe the writ thus, “ Bail 
« by order of Mr. Juſtice Gould, for an: 

« pounds.“ 

And alſo that the ſaid Richard may alber In « covenant, 
the ſaid Fohn, according to the cuſtom of our 
court of Common-bench, in a certain plea of 
breach of covenant, to the damage of the 
ſaid Jobn of fifty pounds. | 

And alſo that the ſaid Richard may anſwer in trover. 
the ſaid John, according to the cuſtom of our _ 
court of Common-bench, in a plea for the 
converting and diſpoſing of the goods and 
chattels of the ſaid John, of the value of fifty 

ounds, 

And alſo that the ſaid Richard. may anſwer Detinue. 
the ſaid 7ohn, according to the cuſtom of our 
court of Common- bench, in a plea for the 
detaining of the goods and chattels of the ſaid 
John, to "the value of five hundred pounds, 

And allo that the ſaid John and Rich ard il _ e en- 
may ſeverally anſwer the ſaid John Doe, ac- e be ar ww 
cording to the cuſtom of our court of Com- refed. 
mon- bench, in a certain plea of treſpaſs on 
the caſe, to the damage of the laid John Doe 
of forty pounds. 

And alſo that the ſaid Jobn may anſwer the As execute 
ſaid Richard, as executor of the laſt will and in cafe. 
teſtament of Si Fowel, deceaſed, in a cer- 
tain plea of treſpaſs on the caſe upon pro- 
miſes, to the damage of the ſaid Richard, ex- 
ecutor as aforeſaid, of one hundred pounds. 

And allo that the ſaid John may anſwer 4; admini- 
the fat d Riche ard, as adminiſtrator of all and eas on 
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As albgnees, 


Pꝛocels. 


ling ular the 15 chattels, and credits of 
Joby Vowel, deceaſed, according to the cuſ- 


tom of our court of Common- bench, 10 a 


certain plea of debt upon demand for two 


hundred pounds. 
And alſo that the ſaid John may anſwer 
the ſaid Richard and James, as aflignees of the 


eſtate and effects of James Doe, a bankrupt, 
according to the cuſtom of our court of Com- 
mon- bench, in a certain plea of treſpaſs on 


the caſe, to the damage of the ſaid Richard 
and James, aſſignees as aforeſaid, of fitry 


at mn and habe there, Sc. | 
The capias 1s printed, and may be had 
either at the filacers or ſtationers, for 25. 74. 


Take your affidavit, præci e, and writ, to the 
Macers for the county, which ſee in p. $3. 
and if the affidavit has not been ſworn be- 


fore, your chent muſt attend the filacer at 
the ſame time, to ſwear his affidavit, pay 
for the oath 15. ſigning capias, 25. 2d.; 


which is 15. for the original, and 15. 2d. for 


ſigning the capias; the Flacer then marks th 


capias with a ſtamp, which is called ſigning; 


take ſame to the ſeal- office, No. 3, Taser 


Temple Lane, to be ſealed, pay for ſame 


7d.; then get a warrant direfted to your of- 


ficer at the ſheriff's office, in Took's Cum, 
Curſitor Street (if in Miadleſex) ; if in Londen, 


at the Pcullry or Weed Street Compter; pay 
44. for fame. If in any other county, to che 


under-theriff in town. 
The printed capias is made to run in the 


plural number, therefore if there is no more 
than one defendant to be ſued, add 70% Dae 
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5 Pꝛoceſs. 1359 
8 or Richord Roe, being the uſual names in- 
ſerted for tha: purpoſe. 
4 George the Third, by the Grace of God, Capias a- 
of Great Britain, France, and Ireland, King, gainit two 
7 Defender of the Faith, Sc. To the ſheriffs f cal. 
| Z of London, greeting. We command Td 
© 2} thatyou take Jehn Bean, late of London, mer- 
chant, and Richard Fenn, late of the ſame 


i place, merchant, if they ſhall be found in 
pour bailiwick, and keep them ſafely, ſo 
that you may have their bodies before our 
jiulſtices at Weſiminſter, on the morrow of Al 
[ Lans, to anſwer A. B. of a plea, wherefore 
with force and arms they broke the cloſe of 
the ſaid A B. at London, and did other wrongs. 
to him, to the great damage of the ſaid A. B. 
and againſt our peace; and alſo that the ſaid 
John and Richard Ay ſeverally au ſwer the ſaid 
A. according to the cuſtom of our court of 
5 Commoncbench, in a certain plea of treſpaſs | 
on the caſe (or whatever the action is), on 
promiſes, to the damage of the ſaid A. of ſix- 
ty pounds; and have here this writ, Wirneſg 
Alexander Lord Tooughratough, at Meſtminſter, 
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the gth day of 7 Jay, in the 23d year of our 
reign. 5 
Landon. Capias for 4 B. againſt ohn Denn, Præcipe. 


late of Landon, merchant, and Ricbar 1 hou late 
of the fame place, merchant, treſpaſs at London, 
caſe for ſixty pounds, vpon Prom: {es teverally, - 
returnab c on the ꝛorrow of A1 Son ils. 
A. K. Attorn 
Oath for 160. againſt John Den, 
Oath for 1 againſt Kichara Venn. 
If the defenda ant cannot be tale en on the 
capias belore the returnthereof, then you may 
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The day of 
ſigning the 


writ is to be 
ſet down 
thereon. 


If defendant 
lives in a 


liberty. 


Non omittas 
rap a8. 


your bailiwick, but that you enter the ſame, 


| Proceſs. 


have a capias by continuance, which is the fame 


as the capias already printed; and do not add 
the words (© as before we have commanded 


vou ;) but the only difference is in the pre. 


cipe to the filacer thus, London, (ſſ) Capias by 
continuance for John Doe againſt Richard Roe, 
late of, &c. treſpaſs at London, returnable 


on, Sc. The filacer charges ſigning 104 
and ſeal 7 d. 


It has been already rd, 25 che 
flacer formerly uſed to make out theſe writ 


upon receiving the precipe; but as there is 
a great deal more buſineſs done now than 
formerly, the attornies now make them out 


for expedition themſclves, 


And by ſeveral ſtatutes, ee Every officer 


ce Or clerk of this court, who ſhall ſign any 


« the ſame, which ſhall be entered upon the 
« remembrance, upon the forfeiture of ten 


- pong, & d WM. < 21.4.3 


9 & 10W. 3. c. 25. f. 42. 9 Geo. 2. C. 35. 
. Prat, Reg. Gs P. 440, 441. Baries 
420. 

If the defendant 558 in any liberty where 
the ſheriff, to whom the writ is directed, 
cannot enter, you may make out a non omiltas 
capias, to empower him to enter into that 
liberty, and which is as follows. 


Gecrve the Third, Sc. To he therif of 


Nerfolk, greeting. We command you, that 


you omit not, by reaſon of any liberty in 


and 


« writ or procels before judgment to v arreſt 
_** any perſon thereupon, ſhall, before the 
_« ſigning thereof, ſet down, upon ſuch writ 
or proceſs, the day and year of his ſigning 
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. Iod ai John Prief, late of 7 berferd in yout 
; gy county, yeoman, and Richard Roe, late of the 
2 fame place, yeoman, if they ſhall be found in 
3 your bailiwick, and keep them ſafely, ſo that 
1 you may have their bodies before our juſtices 
dt Weſtminſter, on the morrow of All Souls, to 
anſwer James Spratt, in a plea, wherefore 
with force and arms the cloſe of ſaid James at 
4 * Thetford, they broke and other wrongs to him 
E 4 did to the great damage of the ſaid James, 
I F and againſt our peace; and allo that the ſaid 
Jobn may anſwer the ſaid James according to 
the cuſtom of our court of Common- bench, 
E | in a certain plea of treſpaſs on the caſe, upon 
promiſes to the damage of the ſaid James, of 
one hundred pounds; and have you there this 
| > writ, Witneſs Alexander Lord Loughborough, 
at Weſtminſter, the gth day of Jays! in the 2 3d = 
year of our reign. _ | 
Norfolk (ſſ. ) Non omittas capias, for James Pracipe: 
© Pratt, againſt Fohn Prieſt, late of T eee, 
pyeoman, treſpaſs at Thetford, caſe for one 
hundred pounds, on promiſes, returnable on 
T the morrow of All Souls. 
5 7. K. A Zi 
Oath for col. Sth Oiober, 1783. 
Pay filacer Ggning 8s. 6d. ; ſeal 18, 2d. 
Until very lately, if the defendant could Until PO 
not be found in the county where the capias if defendant - 
iſſued, or that he did not live in the county Om 2 0 
where the plaintiff intended to lay his venue, Be a 
in order to arreſt him in another county, laid, a writ of 
F 2 writ of teſtatum capias iſſued, directed to teſtatum iſe 
tat ſheriff, wherein was recited the firſt ſas. 
KB 'writ; © and that it was teſtified, zeftatum eſt, 
AR 4 * that the defendant lurks and wanders in 
M _= gs bn cc his 
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ce his bailiwick, wherefore he is commande 3 
to take him as in the former capias.” But. 
the court, ſceing the great inconvenience | ® 

which the practiſers were led into by this 
mode of proceeding, by putting in bail in the 


county where the ſveſtalum iſſued, inſtead of Þ 
the county where the capias iſſued, they in | Þ 


Hilary term, 1781, made a rule upon the Þ * 
ſherifis to put upon their warrants from what | 2 
county the capias iſſued; this not having the 
| full effect intended, they in Hilary term 

3 1782, made the following rule: We 
Plaintiff may J}/bereas in actions where ſpecial bail may | 1 3 
ae required, in caſe the defendant reſides in a d. 

county than ferent county from that where the cauſe of aitin þ 

that in which ariſes, and where it ought to be laid, and may n 

the arreſt was zhe part of the defendant be compelled to be irizd, 
mace, and ue pf on the part of the plaimiff to entitle bim 

waiver of vail. 

75 * ſo to declare, it is neceſſary to ſue a capias 77 1 
one county, and then a teſtatum capias into le 
other, and miſtakes frequently happen by putting in 

bail with the filacer of the county where the arrij 

is, inſtead of that in which the firſt capias iſi | © | 

by means whereof great expence and delays i | © 

1 

, 
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often occaſioned ; “It 1s therefore ordered 
te this court, that where an arreſt ſhall be by Þ © 
« virtue of a capias ad reſpondendun in an 2 
% county, and bail ſhall be put in chere. .F 
«© ypon, and the plaintiff ſhall think prope Þ © 
_ * afterwards to declare in a different count), t 
it ſhall not be deemed a waiver of bai: 1 
c but the recognizance of the bail ſhail * ! & 
cc as effectual for the benefit of the plaiaiil 1 4 
ec and he may proceed thereon ag ajnft tie 7B 
« bail in the ſame manner as if the plant ! 
ee had declared againſt the defendant 11 wy = 
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Which rule without doubt has takin away Wick rule 
the writ of teſtatum capias; ſo that now, if ah rag 
the defendant cannot be found in the county , 
J > where the firſt capias iſſued, the plaintiff's at- 

1 torney, on taking an office copy of the 4 

1 * fidavit, marked by the filacer for the county 

* where the firſt writ iſſued, may make out a 

* capias (as before) into another county; pay 

15, for the copy of the affidavit; ſtamp and 

paper 15. 74.; ſigning capias with the new 

filacer, 25. 2d.; ſeal d.; without having any 

return of the firſt caprare © © 5 = 

And the reaſon for having the teſtatum was, Heiter for 
that the plaintiff loſt his bail, if he declared baving the | 
in any other county than that in which the © om. 
capias iſſued ; Pra. Reg. C. P. 137. ; ſo that 
if the defendant. lived in any other county 
than that in which the plaintiff intended to 
E Ks his cauſe, he was obliged to have a teſ= 
13 tatum capias to arreſt him, and which he 
A micht iſſue in the firſt inſtance, though the 

1 ſuggeſtion of the capias having iſſued was but 
c * fiction ; yet it being beneficial to all parties, 

Was readily acquieſced in, being one in many 
[>| inſtances to illuſtrate that maxim of law, 
* chat! in fone juris conſiſtit æquitas. 
| If the defendant lives in a county palatine, Teſtatum 
0 . 4 | the writ in that caſe muſt be a ſeſtatum capias, mult iſlue in 
1 EF directed to the Chancellor, or Chamberlain, i pos.” 
Ee. of the county palatine, as original writs 
£15 3 2 do not run there, (for the court in this caſe 
-| 1 does not immediately write to the ſheriff, as 
i 3 in other ales); and the Chancellor makes 
1 NM 2 out 
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SE, es 
out his mandate thereon, if it is bailable to 
arreſt the defendant, but not otherwiſe, 


Dj ireAtions to be obſerved i is Writs direBed to Cheſter, Lan. q 


caller, and Durtam, being the Counties Palatine, g 


: Cheſter. To the Chamberlain of our county palatine of Cheſter, 


or to his deputy there, greeting, oc. 


| Lancaſter, To the Chancellor of our county palatine of Lancoft 


or to his deputy there, greeting, Sc. 
Durham, To the Reverend Father in God, by p ermif. 
ſion Lord Biſhop of Durham, or to his 8 there, 
precting, Se. And inſtead of ſaying in the writ, * Our 
en e ſay, Tour bifoprich. " 


Teſtatum ca- George the Third, by the grace of God, of 


pias to the Great Britain, France, and Ireland King, De- 
palatine of 


-Lavcalizr,- fender of the Faith, Sc. to the chamberlain 


of our county palatine of Lancaſter, or to his 
deputy there, greeting, we command you, that 
by our writ under the ſeal of our ſaid county 
palatine, to be duly made, and to be di- 
rected to the ſheriff of the ſaid county pala- 
tine, you command the ſaid ſheriff, that he 


take John Knott, late of, &c. yeoman, and 


Richard Roe, Jar of the ſage place, yeoman, 
if they be found in his bailiwick, and them 
ſafely keep, ſo that you may have their bo- 
dies before our juſtices at Weſtminſter, on the 
morrow of All Souls, to anſwer Richard Fenn, 
in a plea wherefore with force and arms the 
_ cloſe of the ſaid Richard Fenn at London the) 
broke, and other wrongs to him did, to the 
great damage of the ſaid Richard Fenn, and 

_ againſt our peace; and alſo that the fail 
Jobs may anſwer the ſaid Richard, according 
to the cuſtom of our court of Common 


Bench, in a certain plea of treſpaſs on * 
caſe 


FCC 
— — — 


2 


Pꝛoteſs. 


fed in our ſame court, before our juſtices, 
that the ſaid John lurks and wanders in your 


ſaid county palatine ; and have there this 
© writ. Witnels Alexander Lord Loughborough, 
Hat Weſtminſter, the gth day of July, in the 


0 year of our reign. 


The like form will do for Che er; but er The Ike to 
1 Durbam ſay, «© He command you, that under Cheſter nod” 
( the ſeal of your biſheprick, to be duly made Purham. 


3 and diretted to the ſheriff of the county of 


„Durham, you cauſe the ſaid ſheriff to be com- 


L « manded, that he take John Knott, lale of, 
8 « .“ as in the former. 


Co. Pat. of Lancaſter, teſtatum ls for Precize 


Richard Fenn againſt Fobn Knott, late of, Cc, 


yeoman, tres at London, and So for fiity-lix | 


Log on promile, re turnable on the mor- 
row of All Souls, 


Oath for 25 L. 7. P. Artorney. 


| E 4 | Take it to the fie zers of London to Gen; 
pay five ſhillings and ſixpence, ſcal one 
milling and twopence. If the defendant Cinque Per 


| lives in any of the Cinque ports, as Haſt- 
1 = ben Romney, Hythe, Dover, or Sandtoich, it 


CÞ* Cy 3 0 Sd — — % 2 5% 


| ; 5 F 


T upon promiſes, to the damage of the 
ſaid Richard Fenn of fifty pounds ; and 
* whereupon our ſheriffs of London returned to | 
ES our Juitices at Weſtminſter, at a certain day | 
7 3 now paſt, that the ſaid John Knott was not 
1 found in their bailiwick; whereas it is teſti- 


is thought that a teſtatum is neceſſary, not- 
withſtanding the new rule of tary term, 
as there is no filacer for the cinque ports 
© (though many make a capias only); in that 
caſe the direction of the writ mull be, 70 
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Te?. cap. to 
| Dover. 


Præci pe. 
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cee conjtable of our caſtle of Dover, or to his 
40 deputy there.” Vide 2 Barnes 341. 


George the Third, by the grace of God, of 
Great Britain, &c, to the conitable of our 
caſtle of Dover, or to his deputy there, 


greeting, We command you, that you take 


Job Dem, late of Dover, yeoman, and 


Richard Rce, late of the ſame place, yeo- 


— = TO ea 1 


C 28% o ut Oath og 0 


man, if they ſhall be found in your bath. | I 


wick, and them ſafely keep, fo that you ma 
have their bodies before our juſtices at Weſt. F 
minſter on the morrow of Al! Souls, to an- 
ſwer Richard Fenn, in a plea, wherefore with | 
force and arms the cloſe of the ſaid Richord, | © 
at Maidſtone *, they broke, and other wrones | 


to him did, to the great damage of the Fai | 


up and down in your bailiwick ; and hai 


you there this writ. Witnels Metander Lol. 
Loughborough, at Weſtminſter, the ath day of N 


July, in the 23d year of our reign, 


Cinque Ports. Teſt captas for Richard Fu WH 
againſt John Denn, late of Dover, yeom 
treſpaſs at Maidſtone, caſe for one hunde 6 


* If you mean to lay venue in any other county, {i ; 


at Lindon, WW Aminſter, & c. 


3 Fou, 


| Richard, and againſt our peace; and ao! 
that the ſaid John may anſwer the ſaid Ni- 
ard, according to the cuſtom of our court of Þ 
Common Bench, in a certain plea of treſpis | 
on the caſe, upon promiſes, to the damage, 
the ſaid Richard of one hundred pounds; 
and our ſheriff of Kent, at a certain day nos 
paſt, returned to our juſtices at WWeſtminſin 
that the ſaid John was not found in his bail. 
wick; whereas it is teſtified in our fat 

court, that the ſaid 7% lurks and wandenÞ | 
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x © Ciries of 
Brite! 

I Cheſt ler 

| Vork 
FCbouceſter 


5 Lincoln | 


W London 
2 Norwich 
Wand 
Town of 


* 
25 5 
24 


: 2 Nottingham | 


' Proceſs. 


Oath for 507. 


rounds, on promiſes, returnable on the mor- 
row of l Souls. 
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7. P, Attorney. 


or SnERrTs. I 


So 


have two ſheriff 


. tos of 

1 Cane, bury 
Exeter 

| L. ichfield, . 
| Worcetter | 


* 
0 


one ſneriff. 


Towns of 4 . 
Kingſt. upon Full 
i 5outhampion | 
Pool, aud | 
4 Newe. pon Tyne ; 


C0711111073 | Frags. gn 


IF the cauſe . 480100 does not require Common ca- 
bal, Or you mean to ſerve the defendant bias to be 


with proceſs only, then the Stat. 12 Geo. 1. 


cc 


M4 


I 
4 «© be ſerved, ſhall be written an Engliſb no- 
; 
if 
* 


Olle eri. 


The filacer for Kent ſigns this; ; pay him five 
ſhillings and lixpence, one ſhilling and two- | 
| pence. leal. 


CITIES and TOWNS having | A Surnre Iherifh, 


Pet ona * 


 iervec. 
c. 29. Enadts, © That in all caſes where the 


1 | 
2 © cauſe of action ſhall not amount to ten 
pounds or upwards, in any ſuperior court, 
+ © the defendant ſhall not be arreſted, but 
2 © ſhall be ſerved perſonally with a copy of 
the procels.” And by 5 Geo. 2. c. 27. / 4. 
That upon every copy of ſuch proceſs to 


tice to ſuch defendant, of the intent and 
mean - 
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© meaning of ſuch ſervice, to the effect 

cc following : A. B. you are ſerved with thi; 

% proceſs, to the intent that you may, by your at- 

_ <. torney, appear in his Majeſty's court of Com. 

& mon Pleas, at the return thereof, being the 

% ai of in order to your di. 

« fence in this ation.” And for which notice 

no fee ſhall be demanded. 

The form of George the Third, by the Grace of Gol 


a common of Great Britain, France, and Ireland, King, 


capias, Defender of the Faith, &c. to the ſheriff of 
Maiadleſex, greeting We command you, that 

you take Peter Roberts, late of Weſtminſter, 

in your county, mercer, and Richard Roe, 

of the ſame place, yeoman, if they ſhall be 

found in your bailiwick, and them ſafely 

keep, fo that you may have their bodies = 

fore our juſtices at Weſtminſter, on the mor- 

This capias row of All Souls, to anſwer Jobn Denn, in a 


will do in plea, wherefore with force of arms the cloſe 
every 2Qio, of the ſaid Fohn Denn at Weſtminſter they 


as debt, de- 


| tinue, core- broke, and other wrongs to him did, to the 
| nant, &c. be- great damage of the ſaid Jobn, and againk 
ing only to our peace; and have you there this 1 


1 Witneſs Alexander Lord Loughborough, 
9 5 1 Meſiminſter, the gth day of July, 1 in the twen⸗ 


ti -third year of our reign, 


Mr. Peter R ae, 


Notice. You are ſerved with this proceſs, to the 


intent that you may, by your attorney, ap- 
pear “* in his Majeſty's court of Cominon- 

pleas, at the return thereof, being the gd 
; day of November next, in order t to your de- 


If againſt huſband and Lite, 1 « Appear fo 


gourfe 7 and Sarah your wife, 2 
Cans 
zen- 
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Common Proceſs. 


FR in his action. Indorſe the attorney 8 


8 


1 29 3. 303. 0d, edit. 
If the action be joint, a two or more It joint, botk 
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3 name, and the day ſued out, on the r 
and writ. | 


5 * Vo 


In the filling up proceſs | not t bailable, 


1 | there are three things to be obſerved : 


iſt, In the notice, the very day of the 


: | | return muſt be inſerted, although it happens 
generally on a Sunday. Barnes 293, 294. 
. ; Rule 7 Geo. 2. = 
muſt be directed to the defendant by the 


ad, The notice to appear : 


OE 


ſame name as the proceſs, being particularly 
' ſo expreſſed in the act of 5 Geo. 2. 3d, That 


the name of the defendant muſt be inſerted 
| ; as thus: 
2 otherwiſe the writ may be quaſhed on mo- 
tion. 1 Wils. 104. 


« Mr. A. B. You are ſerved,” Wee 


Service on the return day 1s s regular, 2 Wits. 
372.; and if ſerved by a perſon who cannot 
read or write it i bad. Fep. & Proc. C. P. 5 


34. 


ſervice on the huſband is ſufficient for both ; 
and if the huſband does not appear for 
imſelf and wife, plaintiff may enter an ap- 
pearance for both. Barnes 41. 25 edit. 


| perſons, each mult be (crved with a copy of muſt be 
the proceſs. . ſerved. 


Ixregularity in ſervice of pie may be Irregularity 


ſ Een, but not after. Pratt. TOs 355% ed of before 
2 Barnes 211. | | | interlocutory 


If the proceſs be diredied. into a county judgment. 


4 F the defendant 18 to be ſerved with If common 
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If the 1 0 i baron and feme, If againſt ba- 
ron and feme, 


| complained of any time before interlocutory in ſcrvice to 
be complain- , 


bf COPY. ot. the procefs, and not with the proceſs go iu. 
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170 Common Pꝛoceſs. 


palatine, that mandate thereupon from the biſhop, or 


to be ſerved. chancellor, to the ſheriff. Barnes 406. 

If e Se Ik the defendant complains of any irregu- 
is made ol larity in the proceſs, or notice ſubſcribed, 
any irregula- 


rity of proceſs | he muſt annex the copy to his affidavir, that 
or notice, it may appear to the court, 


moſt 2 A copy of a capias may be ſerved within a 
CO tO all- 
3 liberty, 1014. 345. 1 Barnes 290. 


Iten miſtake in the proceſs is cured by lain: 


| proceſs is riffs entering. an appearance, which has al- 


cured by ap- ways been looked upon to be as effectual for 


prarauce. that purpole, as if the defendant had entered 


the appearance: but it will be too late to 
apply after interlocutory judgment i is ligned, 
Rep. & Caſ. Prad. 115. 
After judgment ſigned, it is too late to com- , 
plain of irregularity of proceſs. 2 Barnes 211. 
Notice mult be given on ſervice of proceſc, 
though the writ be "ſpecial, and debt above 
ten pounds, Rep. & Pra?. C. P. 249. Pro- 
ceſs ſerved without any notice to e is 
void. Jbid, 100. 
Copy of proceſs being 1 to defend- | 
and at his houſe, and he refuſing, to accept | 
it, held leaving it there was good ſervice, 
2 Barnes, 225. N. B. This means at the time. 
Proceſs delivered without the filacer's 
name to it held good. Rep. & Caſ. in pr. 106. 


Capias per If the defendant cannot be taken on the 
- CONtiGUALCEL 


firſt writ, or ſerved with a copy of it, as the 
caſe ſhall be, and you don't propoſe to out. 
law him, ſue out a copias by continuance, and! 

in that caſe you need not put the words, © a Þ 
« before we have commanded you,” for the præ- 
cipe left with the filacer has the words“ 
« capias per continuance,” which ſhews that it 5 

is the ſecond writ ; and {0 the lame wort 8 : 
on! 15 


Common Piꝛoceſs. :——— 
/ third, or any other number of writs, unleſs 
you. proceed to outlawry, in that caſe the 

words of the alias and pluries are made ule of, 
pay honing 10d. ſeal 7d. 

Capias ad reſpondendum, teſted in Trinity Capias miſf. 
Term, and returnable in Hilary Term follow- fairs ret term 
ing, miſſing Michaelmas, is void; and plain- bad,” ag 
of: is liable to treſpaſs and falſe-impriſon- 
>? ment; for he cannot juſtify under a bid or 
2 irregular proceſs. 3Wils 341. 2 Black. Rep. 846. 

Tze court can amend meſne proceſs, and Court may 
alfa an artachment of privilege, though | in . 
its nature an e 3 Mils. 454. N 
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Special Bail, 


AI L- Palo (Hom: the Fad ailler D-fniciou 2 
; i e comes from the Greek BzAXzv, bail. 
and figrifies to deliver into hands), is uſed in 

> our common law for the freeing or letting 
at liberty of one arreſted or impriſon ed 
upon any action, either civil or: criminal, 
on ſurety taken for his appearance at a day 
and pes certain. Braci. lib, 3. Trac. 2. 
| 3 The reaſon why. it is called bail 1s, be- 
| - cauſe by this means the party reſtrained is 
>| © delivered into the hands of thoſe that bind 
. | — . tnemlelves for his forth- coming, in order to 
Ir Cafe keeping or protection from priſon; 
5 and the end of bail is, to ſatisfſy the con- 
deqnation and coſts, or render the defend- 
ant to Priſon. 35% ͤöð7%06˙0%ö%9F 
111 5 „„ 
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Special Bail, 


Bail and mainprize are often. uſed. pro- 


miſcuouſly in our law books, as ſignifying 


one and the ſame thing, and agree in this 
notion, that they ſave a man from impriſon- 
ment in the common gaol, his friends under- 


taking for him, before certain perſons for 


that purpoſe authorized, that he ſhall appear 
at a certain day, and anſwer whatever ſhall 


be objected to him in a legal way. 2 Haw. 
P. C. c. 88. 4 Inſt. 180. The chief difference 
is, that a man's mainpernors are barely his 


ſureties, and cannot impriſon him themſelves 


to ſecure his appearance, as his bail may, 
| who are looked upon as his gaolers, to whoſe 


_ cuſtody he is committed, and therefore may 


No attorney 


t be d 


An attorney 
may be bail 
40 render, 


= 


take him upon a Sunday, confine him till the 
next day, and then render him. 6 Med. Jt 
Lord Raymond 706. 12 Mod. 275. 


By rule Mich. 6 Geo. 2. It is ordered 


ee by the lord chief juſtice, and the reſt of 
the juſtices of this court, that from and 
ce after the laſt day of this term, no attorney 
e of this or any other court, or any perſon ; 
e practiſing as ſuch, ſhall be bail in any 


& ſuit or action depending | in this court.“ 
Notwithſtanding this rule, it bas been 
held, that an attorney, though he cannot be 


allowed to juſtify, yer he is ſufficient bail to 
ſurrender without Juſtification. Jackſon & 
 Trinder, 2 Black. Rep. 1180. 


By rule Hil. J Ges. 2. © It is ordered, | 


c that no ſheriff's officer, bailiff, or other 


te perſon concerned in the execution of pro- 
ceſs, ſhall be permitted or ſuffered to be- 
te come bail in any action or ſuit depending 
in this court,” 
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Special Ball. 


It hath been determined, that a ſummon- 
ing officer to the ſheriff of Middleſex, for 
warning juries, &c. and who was ſecurity to 


the ſheriff for his brother, and formerly had 
been a ſheriff's officer for ſerving writs and 
making arreſts, is within the above rule; 
for the rule is founded upon principles of 
prudent jealouſy, and therefore the court 
would not ſet a precedent for evading. it. 


Bollard v. Pritchard, 2 Black. Rep. 779. 


Perſons outlawed after . cannot 


be bail. 
A Frenchman . had refided:; in l 


twelve years, in a houſe at 45/. per annum, 
as a factor for Birmingham goods, and ſworn 


himſelf worth 20007. in the bank of Paris, 
but had no conſiderable property in England, 
was admitted to juſtify as bail for 180/. the 
defendant being himſelf a foreigner. Andrew 


Queſnell, the other bail, not. underſtanding 


Engliſh, Anſelme was worn to interpret, and 
upon examination was alſo juſtified. Cbriſtie 


v. Fillene, 2 Black. Rep. 1323. : 
It is no objection to bail that he lives 


within the verge of the court, without other 


ſuſpicious circumſtances attend! it. 2 Black. 
Rep. 956. 
The defendant having Soom arreſted, and 


writ of capias be in London or Middleſex, put 
in bail above within four days (excluſive of 


the appearance day, or quarto die poſt of the 


return of ſuch writ); and to prevent a miſ- 


take of names, the beſt way is to get a ſhort 
copy of ſuch writ at the filacer's or ſheriff's 


office, and the ſum [Worn to, or the bail 


bond 


in the verge 


: Within what : 
put in bail to the ſheriff, you muſt, if the 


A ſummoning 
officer within 
the above rule. 


AF renchman | 
permitted to 
Ts . 


Bail who live 


of the court 
good. 


time to put in 
bail in Lon- 
don and Mid- 
dleſex. i | 


—— — * 


— pen — — — — — 
y 22 * * 
. _ e 
— . - * — 
—ͤ ʒ81p 


2 —— a= — 
— ＋ — — 
— —— E᷑ä—ü—ä— 
2 


PET 
— 


— 


* — ne 
—— —— — 
—— 


j 
8 


91 
2 


174 


Special Bail. 


bond may be aſſigned. Rule Hil. 9 Ann. 


but if the laſt of the ſaid four days happen on | 1 
a Sunday, bail may be put in the next day, "YN 


and will be regular. 


How to put in bail in 107 on 4 capias. Go | 


to Mr. Roberts, the filacer, No. 4. Hare | 


will enter them in his bock kept for that 


Bat) piece. 


If the defend= If the defendant be not preſent, and 4 b 
ant is not pte- not enter into the recognizance, then the | 


"Zi. bail are bound in double the ſum the cault 


Court, Temple, with an abſtract of the writ, . 


the names and additions of the bail, who 


purpoſe; and he, or his clerk Mr. Evans,, 


will attend at the judge's chambers with the 
bail, and take the recognizance ; pay him in 


term time 128. in vacation 195. ; if taken 


at the judge's houſe pay 3s. 4d. more: but 
if the filacer cannot attend, the recognizance | 
may be taken in his n en on a double 

12d. ſtampt parchment, called a bail piece, 
before a judge, upon bringing a true abſtract £ 
of the writ. Rule Hil. 8 Geo: II. the form of 


which will be as follows: 


George he Third. 


London (if.) Ca pia apainft Richard Fenn, late of London, Yeoman: 


at the ſuit of Jobn Denn, tor 10cl, g 66K pro. 
J. D. Ing miſes returnable on the Morrow of Al Sci, 
| Ba ** Affidavit for 50. 
Bail are, Richard Knox, of Fleet fret, London, jeweller, 
and 


of action is ſworn to amount. to. 


Tie [> 


[Taken and 5. 0 Mann, of Gulier Tran e, Cheap, FA London 


enn «+ IIS {or 


to the Common F: 7 rn 1 = ö e 
Michaelmas Term, in the twenty- fourth voar of the reign of K; mh 


knowledged,&c, filyerſmith. | HE 
1 W948 The Defendant bound in 100, || 
| 2 of t! & Bail 1 in in 80l. 4 
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The uſual practice has been, that only two Two only to 
> perſons become bound in the recognizance ; become bail, 
p 7 and it has been held, that notice given to ang notice of 
Jjuſtify three is irregular, Allen v. Keyt. 2 Black. e 
| 5 54. 1122. 

a this caſe you deduct es the fees to the 

filacer the ſtamp for the bail piece, 2. 

Lou (naming the defendant, if preſent) do The condi- | 
« acknowledge to owe unto the are lf of the 
« 100l.; you (naming the bail) do leverally 8 W 
« acknowledge to owe unto the plaintiff the 
« ſum of col. a piece, to be levied upon 
« your ſeveral goods and chattels, lands and 
« tenements, upon condition, that if the 
« defendant be condemned in the ſaid action, 

« he ſhall pay the condemnation money, or 
« render himſelf a priſoner to the Fleet for 
« the ſame; and if he fail ſo to do, you 
« (naming the bail) do undertake to do it for 
f 88 

When the bail is put in, give notice in 

writing to the plaintiff's attorney as follows : 5 
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; In the Common Pleas, 

1 8 Jobn Denn, Plaintilf, 
2 Between +. and 
Nicbard Henn. Defendant, 


— 


Take notice, that ſpecial bail was this day 1 of 
put in with the filacer for the defendant in Bail. 
8 4 this cauſe, before the Honourable Mr. Juſtice 

= Z Gould, at his chambers in Serjeants Inn, Chan- 
ceery Lane, London, and the names are Richard 
1 Vor, of Fleet e Fan ene ; and 
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175 Special Bail, 
Jobn Mann, of Gutter Lane, Cheap/ide, London, 
Jeweller, dated the 1oth day of November, 


o Yours, Sc. 
To Mr. G. H. Attor- J. K. attorney for 
ney for plaintiff. the defendant. 
8 Inner Temple. 
If the bail 5 If they are the ſame as are bail to the ſhe- 


taken by the riff, there is no neceſſity to ſay ſo in this 
_ 5 en court, becauſe they may ſtill be excepted again} 
they may be (though the plaintiff's attorney does not rule 
excepted the ſheriff), and may be compelled to juſtify 
againſt, by the following rule of M. 6 Geo. 2. 
Whereas it bas been uſually prattiſed in this court, 

in all caſes where bail bonds have been taken, that 

if the ſame bail taken by the ſheriff be put i" 

_ abore, that ſuch bail ſhall not be excepted againſt, 

But ſhall ſtand good and be abſolute; And, Where- 

as ſuch practice hath been found to be inconvte. 
nient in many inſtances, © It is therefore or- 
te dered by the Lord Chief Juſtice, and the 
reſt of the juſtices of this court, that from 
c and after the laſt day of this preſent term, 

ein all caſes wherein bail bonds ſhall be 

ce taken, and the ſame bail is put in above, 

the plaintiff may except againſt ſuch 

--. 0 ma”: N = 

And if they And unleſs the bail ſo excepted againſt 
do ye ſhall juſtify themſelves, or other bail be 
dne gone added, who ſhall juſtify, within the time l. 
| plaintiff may mited by the rules of the court, the plaintif 
proceed on may take an aſſignment of the bail bond, and 
the bail bond. proceed thereon, notwithſtanding he except- 
ed to the fame perſons when put in as ball 

+. 06. NEL... 
Exception to If the plaintiff be diſatisfied with the bail 
de in 20 days. above, he may except againſt them at any 


* 


La) 


q » 
2 4 


exception be delivered ſo late in the term 

that there is not four days left, or in the va- 
cation, then the notice to juſtify will be 
for the firſt day of the next term; and. 5 
notice muſt be given of ſuch juſtification 8 
. doo days, excluſi we of the day 1 it is given; and 
il Sunday intervenes, then three days notice; as 
bor inſtance, bail is put in the 107þ of No- 
vember, exception taken the 1155, the notice 
muſt be given on the 1 3th, to juſtify the 
135th, and Friday is good notice for Mendey, 

but Saturday for Monday is not. 


> © ordered, that from and after the laſt day feQed in four 


Special Bail. "+ mW = 


By the rule Trin. 3 & 4 Geo. II. 1c] is Bail to be per- 


days after ex- 
Cepiion, 


* of this term, if ſpecial bail put in by the 
defendant be excepted to, the defendant 
ſhall perfect his bail within four days 
after exception taken; in default whereof _ 
the plaintiff ſhall be at liberty t to proceed 


Gl 


— AG Ss 
3 rr 

— - — 7 ” 
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time within twenty _— after notice given of bill 
© putting in the ſame. R. 58 V. SM b 
7 Exception muſt be in writing, entered in Exception, 1H 
the filacer's book, or the bail-piece, and then 1 
notice muſt be given to the plaintiff's attor- 1 
gney, as follows: Denn againſt Fenn. A Ml 
( have excepted againſt the bail put in for 1 
the defendant in this cauſe, Yours, Sc. "Flt 
J. D. attorney for the plaintiff. . Ul 
lf the exception is made in term, and | in When wok 1 
1 time, wherein notice may be given to juſtify, 225 = R 
the bail muſt juſtify themſelves in court (or * 
by conſent of the plaintiff's attorney before i 
DB a judge), within four days after ſuch excep- 0 
tion taken. Trin. 3 & 4 Geo. 2. But if the | 
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In the Common Pleas. 


Notice of juſ- 
tifying the 


fame bail, 


Special Bail. 


If the ſame bail put in are to ;oflify, then 
the notice of juſtification will be thus : : 


Denn v. Fenn, 
Take notice, that the bail already put in 


for the above defendant in this cauſe, and of 
whom you have had notice, will, on Friday 


the 14th of this inſtant November, Juſtify 


ficient bail for the ſaid defendant, dated this 4 


themſelves in open court, as good and ſuf— 


12th day of November, 178 3+ Yours, Sc. 


Mr. F. K. Attorney J. B. Attorney for the 
for Plaintiff. Defendant. 5 


How to juſtify in court. The evening pre- ; 


ceding the day of juſtification, an affidavit of 


the above notice 1s to be made on a treble 


ixpenny ſtamp paper; ; which is to be ſworn 
before a judge; pay for the oath 25s. ; then 
tpeak to the filacer, Mr. Roberts, to attend 
with the bail- piece, or book in which the 
names of the bail are entered, at Veſtminſte, 
pay him for ſame 55. 4d.; give your affidavit 


to a ſerjeant, with inſtructions thereon in- 


dorſed, © To move to juſtify the within 


te bail,” and a fee of 10s. 6d. : have your 
bail ready at the fitting of the court, who 
will be called for; and when ſworn, pay 


the fees of the court to one of the criers, vis. 
35. 6d. This being done, in the evening go 
to the Secondaries Othce, No. 1; King's 


Bench Walls, in the Te emple, and get your 
rule for the allowance of bail drawn up; pay 


aim 46. 6d. ſerve the plaintiff 8 cakes 
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with a copy ; and it is a rule in this court, 
in all caſes, to ſhew the original rule at the 
ſame time. | 


In the Common Pleas, TOTES. 

John Denn, Plaintif, 
Between a. 

| Richard Fenn, Defendant, 


7. G. Clerk to E. H. of, &c. attorney for Aﬀdavie of 


the defendant in this cauſe, maketh oath the ſervice of 


and faith, That he did, on the 23d day of notice of juſ- 
ullentiee. 

of November inſtant, perſonally ſerve F. K. 

the plaintiff's attorney, with a true copy of 

the notice hereto annexed. 
If you ſerve the ſervant of plaintif® $ attor- 

ney or clerk, ſay; © Served Mr. J. K. the 

« plaintiſfos attorney in this cauſe, with a trut 

&« copy of the notice hereto annexed, by delivering 

&« the ſame to the clerk, or ſervant of the ſaid 

J. K. at his houſe in SeNEant: 8 Inn, 7 in Fleet- 

« ſtreet, London.“ 
To ſave expence of ſerjcant a court How to jofts- 

fees, the attoraey for the plaintiff frequently fv at cham- 

accepts of the bail being juſtified before a Vers. 

judge; in this caſe the plaintiff s attorney 

attends in perſon, or gives a note io the fila- 

cer of ſuch his conſent; then rake the filacer 

to the judge s Chambers, with the bail, who 

will jultity before the judge. Pay the plain- 

tiff's attorney 10s. 6d. filacer go. 44. 5 
Bur if che fame bail that are put in are Of addin; 

not to juſtify, and you mean to add and juſ- bail. 

tify freſh bail; in that calc, beiore the notice 

to juitiſy ſuch bail is given, © you muſt add the 


=, bail to that already put in, before the lime 


Nz2 0 tha i 


180 Spetial Bail: 


« that notice for the Juſtification of ſuch new boil 
eis delivered, as will appear by the following 
_ Additional rule of Mich. 18. Geo. 3. © It is ordered by 
bail muſt be 
put in before the court, that from and after the laſt day 
notice of juſ- of this preſent term, no perſon who ſhall 
tification can ce become ſpecial bail for any defendant or 
* wen. e defencants, in any action or ſuit depend- 
ing in this court, ſhall be permitted to 


1 juſtify themſelves in open court as good 


« and ſufficient bail for any ſuch defendant 


c or defendants, unleſs ſuch perſons did ac- 
« tually become bail for ſuch deſendant or 
« defendants, before the time that notice for 

« the juſtification of ſuch bail was delivered 

Eon, «« to the plaintiff's attorney or agent.“ 
Additional If after exception to the bail put in, the 
bail are to defendant wiſhes to add further bail, the ad- 
3 ditional bail muſt juſtify themſelves in court, 
3 t excepted within the four days after ſuch exception, with- 
out waiting for a new notice; for this court 

does not oblige the plaintiff ro make excep- 
tion to ſuch new bail; and in default of 
juſtifying, he may proceed on the bail bond, 

By this rule, it doth not ſtrike me that 

there is any neceſſity for giving notice of the 

adding ſuch bail ſeparately, but a notice that 

they are added to the bail already put in, 

and that they will on ſuch. a day juſtify, wil 

do. 


In the Common Pleas. 5 
Job Denn, Plaintif, 
Between „  - Tv 


Richard Fenn, Defendant, 


Notice of ad-. Pake notice, that Aaron Moſes, of Dute's 


di d juſ- 
„ Angell P lace, London, merchant, and George Due, 


bath. -- ok Hatton- -Street, near Holborn, in the count} 
of 


W 


Special Bail. 


of Middleſex, broker, did this evening ad 
E | themſelves to the bail already put in for the 
defendant in this cauſe, before the honourable 


| I Mr. Juſtice Nares, at his Chambers in Ser- 


93 


= jeants-Tun, Chancery-lane, London ; and that 


* they{the ſaid Aaron Moſes and George Duke will, 


4 on Monday next, juſtify themſelves in open 


x court as good bail for the ſaid defendant. 


1 | in, 3 he with one of the other juſtifies, 
then your notice will be as follows, after ſuch 


. 


an the day of November, 1783. 
1 Your's, bg 


| To Mr. C. H. Attorney 7 K. Attorney for 
the Defendant. 15 


for the Plaintiff. 


If: you add but one to the bail already put 


1 | one has been added and put in before he 
5 according to the new rule. 


17 
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Take notice, that E. F. of, Sc. was laſt Notes e 
5 night added to the bail already put in for the adding and 


fendant, and of whom you have had notice, 


will, on Friday the 14th day of this inſtant, 
November, juſtify themſelves in open court as 
good and ſufficient bail for the ſaid dcfendanc, 


Dated, Sc. 


Take the added bail to the J s cham- 


bers, with the filacer; pay him for adding 


7. 4d. and then you procecd.” to juſtify as 


Of 
Katt" 
* 
5 
; . 1 


' 15 
. A 


before. 


defendant in this cauſe, with the filacer, be- Juſtifying one 
& fore the honourable Mr. Juſtice Nares, at his x 
Chambers in Serjeants- Inn, Chancery. lane, Lon- 
don; and that he, together with John ames, 
one of the bail already put in for the ſaid de- 


all. | 


After many nugatory notices of juſtifica- Bail need not 

3 cation, the defendant” s bail PPeared in court to juſtify, in 

N = | to order to ſur» 
* render, 1 
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182 Spetial Bail. 
to juſtify. One was allowed, and time given 
to enquire after the other. On the ſame 
night the ſame bail, one not being juſtified, 
ſurrendered the defendant in diſcharge. 
| Groſe moved for an attachment againſt the 
ſheriff, for not bringing in the body. Walker 
ſhewed for cauſe the ſurrender; to do which 
the bail need not juſtify : and of that opinion 
was the court, and diſcharged the rule, upon 
_ Croſsley's conſenting to pay the coſts of the 
frivolous notices to juſtify. Milchell V. Mor: 
ris. 2 Black. Rep. 1179. 

Upon the 14th of November 1783, bail 
above was put in, and excepted to upon the 
day of juſtification; the bail brought the de- 
fendant into court, and prayed "that they 
might be at liberty to ſurrender defendant 

| uichour juſtifying, Court held, that the bail 
might do this, and allowed the ſurrender; j 
ang; Mr. Juſtice Gould ſaid, that two per- 
| ſons, not worth a groat, might put in bail for 


the purpoſe of rendering: Mr. Prothonotary 
Dickius mentioned two cates wherein the 


above practice was eſtabliſhed in this court, 


viz, Jackſon v. Morris, and Richardſon againſt 
fame. M. T. 1783. Wardle one, Sc. v. Bow 
. 


But bail ſur= But in two cauſes wherein the ſheriff Was 


reptitiouſly ruled the 11th of November, to bring in tle 


* Cans» 
py ani body of the defendants, it appeared, that 


tze deſend- upon the 14th bail were juſtified and allowed 
ant. in court: on the 19th of November, the court 


was moved to ſet the allowance aſide, the 
bail being ſurreptitiouſly put in and juſtified; 
which rule, on the 27th of November, was mad? 


{amt 


. In the mean time, on the 21ſt of 
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I preſume they may object to being ſworn, as 


of his bail as a witneſs, he muſt make an af- 
fidavit that ſuch bail is a material witneſs for 
him in the cauſe, and thereupon move the 
court, that ſuch bail may be ſtruck out of 


ſuch, he may in the firſt inſtance object to 
their being on the bail- piece; or in the next, 


: fore Intereſted i in the event of the ſuit. 


Special Bail. 


ſame wonth the bail ſurrendered the de- 
fendant. The court held, that as the bail 
was put in ſurreptitiouſly, they were as no 


bail, and therefore could not ſurrender; and 


made abſolute the rule for an attachment, £ 
Fackjon v. Morris. 2 Black. Rep. 1179. 


The defendant had changed his actorney Cannot s give 


without leave of the court, and gave notice notice by a 


of juſtifying by his new attorney, held irre- 10 = 


gular ; and thar plaintiff 1s not bound to ac- leſs he is 


out ps, notice. Age \ V. De Mattos. 2 Black. us 
5 4 ho 18 "bait cannot. be 4 a Witweſd in Bail cannot 
the cauſe for his principal; therefore, if de- be a wirneſs 
for the * : 
fendant ſhould have occaſion to examine one : 


fendant; . 


the bail-piece, on adding and juſtifying an- 


other in his ſtead, Barnes 69. Str. 406. Burr. 


Rep. 133. And as bail are liable to coſts, n nor for the 
they cannot be ſaid ro be evidence for the Pn 


plaintiff; but if he means to make them as 


may exonerate them at his own expence; for 


being liable to the debt and coſts, and there- 


of putting in Baili in the County, aud ra 
; mulling 2 it. 


By the 4@r W.& M. c. 4 64 The chief 
* Juſtice, Sc. of the different courts, and 
| N +. „ chick 
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184 Special Bail, 


ce chief baron, ſhall, or may, by one or 

© more commiſſion, from time to time, 
<< empower ſuch and ſo many perſons, other 
« than common altornies and ſolicitors, as they 
« ſhall think fir and neceſſary, in all and 
te every the uſual ſhires and counties, to take 

c and receive recognizance of bail, as any 

« perſon or perſons ſhall be willing or de- 

cc ſirous to acknowledge in any action or ſuit 

cc depending in the ſaid courts, in ſuch 

* manner and form, and by ſuch recog- 

“ nizance or bail- piece, as the juſtices and 

* barons have uſed to take the ſame, which 

« ſhall be tranſmitted to the court where 

% ſuch action ſhall be depending, who, upon 

* affidavit made of the due taking thereof by 

* ſome credible perſon, at the taking there- 

« of ſuch juſtice or baron ſhall receive the 

00 fare.” | 

- "00h. 3» © 8 is given to the ;atticer 

* and barons to make rules for juſtifying 
ee ſuch bail, by affidavit duly taken before 
ce the ſaid commiſſioners, who are hereby ÞÞ * 
« empowered and required to take the ſame, 
ce and alſo to examine the ſureties upon oath, Þ * 
5 touching the value of their reſpective e- 
« tates.” The third clauſe, „ impowers 

ce 5 5 os of aſſize, in their circuit, to take 

*« ſuch bail in a ſimilar manner.“ The fourth 

and laſt ſection, makes it felony for one to be 
bail in another's name. 
How long de- The defendant hath eight days, excluſive of 
rear to the appearance day, in any other city and 
3 n county (than London or Middleſex), to put in 
cauſe. ſpecial bail; and that no bail-bond taken 
thereon, by virtue of proceſs iſſued out 8 
4 19 
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this court, ſhall be put in ſuit, till after the 

eig bt days, excluſive of the appearance day, of 

any return, upon pain of having all proceed- 

"XZ ings ſer aſide with coſts. Rule Hill. g Ann. 

As for example, if the writ of cepias be 

**Z returnable on the morrow of All Souls, being 

the 3d of November, the defendant hath till _ 

the 14th to put in bail, and the bond can- 

not be put in ſuit till the 15th, Barnes 97, 

78. If on the morrow of Saint Martin, being 

the 12th, the defendant has till the 24th. 

(Sunday being the laſt day). If in eight days 

* of Saint Martin, then on the 20th. In 

= fifteen days of Saint Martin, then on the 6th of 

December; ſo that it is eight days after the ap- 

2 pearance day, or quarto die poſt of every re- 

=_— = EI ER, eo 

And this bail muſt be ſo taken, that it may 

be allowed by a judge conditionally, and filed 

with the filacer within the eight days after the 

* appearance day of the return of the writ © 

> The bail-piece is filled up by the defend- How to put 

ant's attorney, in the form mentioned in in bail. 

p. 174.; then take the bail to a commiſſioner, _ 

= whowill take the recognizance, for which pay _ 

25.; and it is uſual for the attorney at the 

= fame time to have an affidavit ingroſſed on 

treble 6d. ſtamp paper, of the juſtification of 

the bail, which may be ſworn before the 

commiſſioner who took the ſame, who is by 

the act of 48 5 W. & M. c. 4. impowered 

to ſwear the ſame, which was made for the 

pPurpoſe to prevent the bail a further journey. 

As ſoon as this is done, prepare allo an af- 

fidavit of the due taking of the bail, which 

muſt be ſworn before a commiſſioner (not the 
e perſon 
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mo Special Bail, 


| perſon who took the bail), which is engroſſed 
likewiſe on a treble 6d. ſtamp paper; this 


being done, annex the ſame to the bail-piece, 


and ſend the whole to the agent in town, ſo 
that he may get it filed within the Elgit 
days. 


In the Common Pleas, 
_ Jobn Denn, Plaintiff, 
une. 


Richard Fenn, Beten dan 


Affidavit of 7. Lomas Jones, of Newport, in the county of 


abe due taking Buchs, gentleman, maketh oath, and faith, 


of bail, in the 


country, to be That the recognizance of the bail or bail- 


ſworn before piece hereunto annexed, was duly acknow- 


_ acommiſſion= Jedged by John Brown, of Newport aforeſaid, 


er, not the 


verſon mths. er and James Rogers, of the ſame place, 


rized to take farmer, the bail therein named, before E. H. 
ene... Eſquire, the commiſſioner, who wok the ſame 
in this deponent's preſence, the 10th day of 


November inſtant. 7. J. 
Sworn, . 
Alſo it is uſual for the attorney in the 


country, to ſend to his agent, at the ſame 


time, an affidavit of the juſtification. 
In the Common Pleas. 


John Denn, Plaintiff, 
Between „„ 
= Richard Fenn, Defendant. 


Affdavit of Fohy Brown, of Newport, in the county of 
Juſtibeation, Buchs, grocer, and James Rogers, of the ſame 


place, farmer, bail for the defendant in this 
cauſe, ſeverally make oath and ſay; and 


N. B. This 
may be ſworn firſt this deponent John Brown, for himfelf 


' before the ſaith, That he is a houſekeeper in Newpor! 


4 aforeſaid, 
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-forefald, and that he this deponent i is worth 5 
two hundred pounds over and above what who took the 
will pay al! his debts; and this deponent, ball. 
ames Rogers, for himſelf ſaith, That he is a Barnes 67. 
houſekeeper at Newpert aforeſaid, and is 


worth two hundred pounds over and above 
what will pay all his debts. 
Sworn, Sc. 


Upon receipt of the bail- piece, and affida- 
vit of the caption, the agent then applies to 
a judge for his allocatur ; pay 4s. in term; 
in vacation 125. ; then file the lame with 
the filacer of the county wherein the bail 


is taken; pay in term 65.; in vacation 6s,; 


the agent for the defendant then gives notice 
thereof to the agent in town for the plaintiff, 


which will be as s follows and note, amongſt 


fair practiſers, the copy of the two affidavits, 


are ent with ſuch notice. 


In the Common Pleas, e 
John Denn, Plaintiff, 
Between une 
5 Richard Fenn, Defendant, 


Take notice, that ſpecial bail was on the Notice of 
urth day of November inſtant, put in for the ? 


abovenamed defendant, before E. F. Eſquire, ** 


a commiſſioner appointed to take ſpecial bails 
in and for the county of B, and the names 
are John Brown, of Newport, in the county 
of Bucks, grocer, and James Rogers, of the 


ſame place, farmer, which have been allowed 
by the honourable Mr. Juſtice Gould; and 


the bail-piece, together with the affidavit of 
the due taking thereof, 1s filed with the 
filacer 
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Special Bail. 


filacer of the ſaid county. Dated the 14th 
day of November, 1783. 


„ our , Cc. 
To Mr. P. 0. attorney, FJ. K. Agent for 
or Agent for Plaintiff. Defendant. 


N. B. The agent may, if he thinks proper, 
file the affidavit of juſtification, which is 
uſually ſent with the bail-piece (for fear there 
ſhould not be time, after exception, to get 
it fo as to juſtify) at the ſame time with 
the filacer, who takes two ſhillings. 
This being done, the agent in town may 
enter his exception within twenty days, which 
may be done at the filacer's under the bail- 
piece; and notice mult be given of ſame to 
the agent in town, who has four days after- 
wards to ju/tify ſuch bail by affidavit. 
N. B. The ſame form does as in town 
with reſpect to the exception; but in the 
notice of juſtification, you ſay, © The bail 
e pill juſtify themſelves by affidavit.” 
The plaintiff's counſel may oppoſe theſe 
bail in the ſame manner as if they attended 
in perſon, and the judges may diſallow the 
ſame ; for they are only conditional till the 
twenty days expire. 
If the juſtification is inſiſted upon, a afida- 
vit muſt be made of ſervice of the notice, 
and indorſe thereon thus: “ Denn v. Fenn, 
« Mr. Serjeant Bolton half a guinea, to move 
« to juſtify the within bail by affidavit.” Speak 
the over-night to the filacer, to bring the 
_ affidavit to Weſtminſter ; pay him his fee, 
three ſhillings and four pence. Attend the 
next day, and pay the court fees, three ſhil- 
lings and fixpence. But among fair 840 
4 | £1118 
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| this is very ſeldom done, as they uſually ac- 
Y cept the juſtification by filing the affidavit 
with the filacer, if not done at the time of 
is the bail- piece; pay conſent ten ſhil- 
ines and ſixpence; but if they juſtify, the 
rule for the allowance ought to be drawn up, 


and ſerved on plaintiff's agent. 
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When the act of the 4 &S 5 W. 85 M. 


} was made, in order to regulate the taking of 


bails before commiſſioners, it became neceſ- 
* fary for this court, in the fifth year, to make 
the following rule: 

Before any bail ſhall be rake: by virtue of Ms 
the ſaid act, a true copy of the writ, on copy of the | 
parchment, to which the defendant is to put writ be on 
in bail, ſhall be brought to the commiſſioner e 
before whom ſuch bail is to be taken; and 
thereupon the recognizance or bail- piece ingrolled. 
> ſhall be fairly drawn and ingrofſed on the 
ſaid parchment copy, in this or the like 
form, as the caſe mall be, vi. 


The bail, Jobn Denn, of Blockkormfo, in 1 
the pariſh of Settle, in the county of zance. 


Lor, Gent. and Richard Fenn, of the 
fame, Gent. 


A. B. attorney for The defendant in 201. 


the defendant. J Each of the bail | in 101. 


Taken and acknowledged the roth day, 
of March, in the year of our Lordi 
1692, conditionally, before me, A. B. 
one of the commiſſioners. 5 2 


If the defendant be not preſent, then the bail Defendant 
are uſually bound in double ipe ,. fu m in the writ, not preſent, 
Otherwiſe only Angle. . bail i in double 


The © the ſum. 


Special Bail. 5 189 
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and the bail. 
piece thereon 
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| muſt be filed 


turn of the 


tgo Special Bail; 


The condition of which ſaid recognizancy 
ſhall be to this effect, viz. 

The condi- You (naming the defendant, if preſent) 
tion of the do acknowledge to owe unto the plaintiff twenty 
CG. pounds; and you (naming the bail) do /eve- 
rally acknowitcage to owe unto the ſame perſon the 
ſum of ten pounds a-piece, to be levied upon your 
ſeveral grods and chattels, lands ani tenement, 
upon condition that if the cefendani be condemned 
in the ſaia action, he ſhall pay the coudemnation, 
or render himſelf a priſoner to the Fleet for the 
ſame ;, and ij he fail ſo to do, you {naming the 

bail) do undertake to do it for him. 


Affidavit of That che affidavit of the due taking of 
| the due every ſuch bail ſhall be made, either before 


taking. | ſome judge of the Common-pleas, to whom 


the bail ſhall be cranſmitted, or before ſome 
perſon who ſhall have power to take affida- 
vits in matters and caules depending in 1 the 
ſaid court. 


When to be That all bails taken by any commiſſioner | 


tranſmitted. within the diſtance of forty miles from the 
N. B: The Cities of Loudon and Weſtminſter, ſhall be 
bail given tranſmitted to the lord chief juſtice of the 
court of Common-pleas, or to one of th! 
within eight 
days after the Juſtices of the ſaid court, within ten days after 
quarto die the taking thereof; and all bails taken by any 
poſt of the re- commiſſioner above the diſtance of forty 


6 the miles from the {aid cities of London and Meſ.- 


e may be minſter, ſhall be tranſmitted within twenty 


»fligned. days after the taking thereof, unleſs all the 


K. Hil. 9 Ann. ſaid juſtices ſhall be in their circuits, and 


then as ſoon as any one of them ſhall be 
” returned to London out of his circuit. 
Commiſſion Alſo every commiſſioner is to have 3 


ers to keep book, kept purpoſely for entering exactly 


books to ene the 
wi bails, 


E . — 5 
ee 
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the names of the defendant and his bail, 

and of the plaintiff, as it is in the bail- piece; 

and the time of taking thereof, and the 

name of him by whom ſuch bail ſhall be 

EEG. CT... Mo oro, 
That the plaintiff's attorney ſhall be at plaintiff's at- 

liberty to repair to the commiſſioners book torney to 

for the names of the bail, to the end that they have recourſe 

: 2 | thereto, 

may enquire of the ſufficiency of them; and _ 

if they are found inſufficient, they may ex- 

cept againſt them within wenty days after 
the ſaid. bail is tranſmitted, and notice to 
the plaintiff or his attorney of the taking 
thereof. And in that caſe, the defendant 

muſt either put in better bail, or the cog- 
nizors of ſuch bail muſt juſtify themſelves | 
in open court, either by affidavit taken be- 
fore ſuch commiſſioner that took the ſaid 


bail, or by oath made in court, or before 


one of the judges of the ſaid cur. 
By rule Hil. 6 Geo. 1. © It is ordered, Tranſmitting 
That all bails taken by commiſſioners, and entering 
« purſuant to the a& of parliament for 5 33 
„taking ſpecial bails in the country, ſhall iy. 
be tranſmitted to the lord chief juſtice, 
te or to one of the juſtices of this court, 
* 072, every bail taken within forty miles 
of London, within ten days after the cap- 
tion thereof; and every bail taken above 
forty miles from London, within twenty 
days after the caption thereof; unleſs all 
the ſaid juſtices ſhall be in their circuits; 
and then as ſoon as any one of them ſhall 
be returned to Zexdon out of his circuit, 
being the time preſcribed by the or- 
ders of this court to be obſerved by the 
7%. eommtons 
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Filing bail 
given aſter 
tranſmitted, | 


One bail 


eſteemed as 


uo bail, 


61, 67, 105, 


* 


for the defendants; the putting in one bal 
only is eſteemed as no bail, not even ſaff— 
cient to ground a ſurrender upon, though ! 
be done immediately; and the plaintiff, l 
ſuch caſe, may proceed on the bail-bond, 


to the original action, ſhall not be admit. 
ted ſo to do, unleſs he firſt pay the ful 


on the bail-bond; and plead as of th: 
time when the bail ſhould have been du) 
_—% 1 | 
By rule, M. 13 Geo. 1. It is ordered, 
That from and after the laſt day of this 


be delivered to the clerk of the ſaid lor 


allow the ſaid bail; which clerk ſhall take 
the fees due to the proper officer for the 


fees to ſuch proper officer,” 


Spetial Bail, 


no bail; and the plaintiff is at liberty to 
proceed on the ſheriff's bond, as if ng 


ſuch bail were ever put in; and the de. 


fendant, in caſe he be admiſſible to plea 


coſts to the plaintiff for the proſecutior 


preſent term, all bails taken before com- 
miſſioners in the country, and tranſmitte 
to, and allowed by the lord chief juſtice, 
or one of the juſtices of this court, ſhal 


chief juſtice, or ſuch other judge as ſhal 
entry thereof; and ſhall forthwith deliver 
the ſaid bail to be filed, and pay the {aid 


Two perſons at leaſt muſt become bal 


notwithſtanding the ſurrender, Barnes bo 


commiſſioners ; and after ſuch tranſi. 
ſion, ſhall be forthwith delivered to, and“? 
filed with the proper officer, to be enter! 
upon a record, or otherwiſe it ſhall be i 
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Tf bail is to be put in upon A teflatum How to put 


1 capias into the counties palatine, or the Cinque in bail on a 
ports (for in no other county need there be *: ede Eh 
one), then proper care muſt be taken, that * 
Z ſuch bail-piece and affidavit be filed with the 
* flacer of that county wherein the action is laid, 


and not the filacer of the county palatine; as 
for inſtance, the capias being directed to the 
2 ziſbop of Durbam, the treſpals laid is in Lon- 


don, Middleſex, or any other county, in that 
county where the treſpaſs is laid, the capias 


s ſuppoſed to iſſue, and with the filacer of 


that county the bail- piece muſt be filed, 

2 otherwiſe it is as no bail: and by a late role 
the ſheriff, or other officer who grants the 

2 warrant, is (for the preventing of this miſ- 

take) to indorſe on his warrant where the 

> capias iſſued; and the bail-piece on a teſta- 

tum does not differ from the other; (put in 
the margin) County palatine of Cheſter; tefta- ; 
lum capias, againſt, S W. 


A capias indorſed for bail being :Nued, Bail although | 


2 defendant, before the return of the writ, but in before 
and before he was arreſted, put in bail be- 
2 fore a judge, and gave notice thereof to good after 
> plaintiff's attorney. Plaintiff regarded not twenty days, 
the notice, but cauſed defendant to be ar- ho exception 
teſted; and he being in cuſtody, moved for 
13 ſuperſcdeas, and had a rule to ſhew cauſe. 
I? It appearing that plaintiff had not excepted 
ga againſt the bail within twenty days after no- 
dice thereof, the court was of opinion that 
the bail ought to ſtand; and the rule Was ab- 
o0ſolute. Barn. 81. 


? the ret urn of 
the writ, held 


being tak ca. 


If bail excepted to does not jolliky, he Bail who de 


5 | auld bet his name ſtruck out of the bail- 0 Juitify ace 


O ; | I: able, it not 
1c BY Piece, EX Lanerated, 


194 


piece, otherwiſe he is not exonerated. 


Special Bail. 


1 Black. Rep. 462. 
The plaintiff has his cleftion, either to 
take an aſſignment of the bail-bond, if bail 


18 


not put in in due time, or proceed to rule 


the ſheriff to return the writ, and bring in 
the body; the latter of which will be treated 
of, under a ſeparate head. 


For ſettling 
the practice 
in relation to ce 
proſecution 10 
on bail- | 

bonds, a 


By rule Hil. 9 Ann. © It i is ordered, That 
no bail-bond taken in London or Middle 
ſex, by virtue of any proceſs iſſuing out 
of this court, ſhall be pur in ſuit til af- 
ter four days, excluſive of the appearance 
day of every return, upon which the ſai 

roceſs ſhall be returnable; and that no 
bail-bond taken in any other city or county, 


by virtue of fuch proceſs, ſhall be put i 


ſuit till after eight days, excluſive of the ap- 


« pearance day of any ſuch return, upon pain 


of having all proceedings made upon 
ſuch bail-bonds to the contrary thereof 


„ (upon motion made to this court for that 
e purpole) let aſide, with coſts,” 


When regu- 


If the writ be returnable on the morrov 


lar. of All Souls, and in London or Middleſex, the 
bail-bond cannot be taken until the 1ith ot 
November; if in the country, not till che 
16th; ſo that the four and eight days mul 


Sheriff, on 


completely expire. 


By Stat. 4 & 5 Ann. c. 16. , 20. it i 


requeſt, to enacted, © That 5 ſheriff, at the requelt 


aſſign bail- 


ee and colts of the plaintiff, or his lawful 
ſherit; attorney, ſhall aſſign to the plaintiff tix 
1 5 ce bail-bond, by indorſing the ſame, and at 
ce telting it bes his hand and ſeal, in the 

wh * preſence of two or more credible wit- 


3 e neſſes; 


LET 3 > wor ok 4, 
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cc and the court may give ſuch relief to the 


Spectal Bail. 1 


te neſſes 3 which may be done without": any 
« ſtamp, provided the aſſignment, ſo in- 


La, 


o 


dorſed, be duly ſtamped before any action 
brought thereon; and if forfeited, the who may 
« plainriff may, after ſuch aſſignment, bring bling an ac- 


tion in his 
« an action thereupon in his own name, on dame. 


a 


: 


* 


plaintiff and defendant in the original 


action, and to the bail on the ſaid bond, 


2 * 
4 
. c 
2 

5 £ 

5 


* 7 


as ſhall be agreeable to juſtice and rea- 


EZ « fon; and each rule of court ſhall have 


6 "of 5 
Us,” 
. 2. c 
, 
* 
4 


1 


the effect of a defeaſance o ſuch bail- 1 
bond.” Ibid. | 
Before taking the aſſignment of the bond; Plaintiff's . 


K 


me plaintiff's attorney "ſhould be ſatisfied oy ſhov1d, 


that the bail taken by the ſheriff are good; before aſſign- | 


ment, be fac: 


I 3 for by accepting Of ſuch aſſignment he Can- tisfied with 


not reſort to the ſheriff, unleſs by action at the ſufficiency 
law, which is too hazardous to bring for of the bail. 
©. ſuch inſufficiency. 


If the bail are not put in, or if excepted How to apply 


* unt, and do not juſtify in due time, the for the aſſigu- 
E 5 plaintiff”s attorney in Middlefes: applies to the 
= under-ſheriff, at his office in 2%, Court, 


ment of the 
bond in towns 


© Curſtor-ſtreet, or if in London, to the ſecond- 
ary of the Compter where the writ was 


taken, viz. the Poultry or Weod-ſireet, for 


the aſſignment of the bond, who, on pay- 


oi ed Choe EI 


ment of five ſhillings, afligas the fame, 


But if the writ be in the country, then he In the coun- | 
muſt apply to the under-ſheriff there, who try. 5 
1 5 ſends ſame to his agent ; the uſual charge is 


© fix ſhillings and eight! b and one  thil- : 
ling for poſtage. 5 


Aion thereon. Before any writ is made out, Action TROY 


1 the alignment muſt be taken to the ſtamp- on. 


O . Office, | 


196 Special Bail, 


office, and ſtampt with a double ſix- penny 


is uſually named © Aſignee of the ſperiff, 
and the action muſt be brought in the ſame 
court wherein the original writ was ſued 
out, for that court only hath juriſdiction 


and cognizance of the action. 3 Vils. 348. 
Barnes 117. 


bond, all proceedings in the original action 


ceaſes. Proceed exactly the ſame as in com- 
mon caſes againſt the principal and his bail; 


23 1 and the venue may be laid in any * 
Str. 727. 2 Ld. Raym. 145 5. 


waives his 
privilege by 
entering into che proceſs was iſſued; for by his entering 


ther ſued jointly or ſeverally. Barnes 117. 
And the ball in ſuch bond are not to be held 
1 After an exception to bail put in before a 
added, but judge, defendant added bail, but did not 
did not juſti- juſtify in court, purſuant to the rule for 
fy. Pro- perfecting bail in four days. Plaintiff pro- 


ceedings on 5 
ee , pe ceeded on the bail-bond without excepting 


3 When plaintiff does not declare in due 
aſſignment of time, viz, before the eſſoign day of the third 


bond, if term incluſive, he cannot take an aſſignment 
plaintiff Joes 


not declare in 


Nayler and others. 2 Black, Rep. 876. 


ſtamp. And N. B. the plaintiff in the writ 


And where you proceed on the bail 


Attorney If an attorney be in the bond, the action 
muſt be brought in the ſame court where 


bail bond. into ſuch bond, he waives his privilege, whe: 


to ſpecial bail, but ſerved with proceſs only. 


gular, againſt the bail, and held regular. Barnes 74. 


of the bond: if he does, the court, on mo- 
tune. tion, will ſtay the proceedings. Sparrow v. 
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Bali Boy, 97 


Terms on lect the Court will ſay Pro- 
 ceeding Fs ON the Bond. 


1E the plaintiff has 1 an aVonnient of Stay of pro- 


the bond, and defendant would wiſh to ſtay Os 
the proceedings thereon, he ſhould firſt put 


in his bail, and give notice to perfect the 


ſame as before directed; then take out a 
ſummons before a judge, to ſhew cauſe why 
the proceedings ſhould not be ſtaid; who 
will, if plaintiff has not loſt a term, on de- 
fendant's conſenting to put the plaintiff in 
the ſame ſituation in which he would have 
been in, had the bail been put in in due time, 
and paying the coſts, order the proceedings 
to be ſtaid; but it the plaintiff has loſt a 
trial, the judge will order the bail-bond to 


and as a ſecurity. If the plaintiff is irre- 


gular in taking the aſſignment of the bond, 


then the court muſt be moved on an affidavit 
of the facts. 5 


If the delay of otoceeding kippen through ir the 1 


the plaintiff's own neglect, as where the de- happen by 


fendant died before judgment could be ob- geg 
tained againſt him in the original action, the proceeding, 


court will Ray che proceedings on the bond. and the de- 
Barnes 99. Fl! e fer dant die, 
all proceed - 
ings on che bond will be ſet aſide. 
If the court ſtay the proceedings on the Cannot plead 
bond, the defendant is not at liberty to plead in abatement, 
in abatement, bur muſt plead in chief. Salk. "A hood, TY 


Ja boring juſtified, the 3 moved. If plaintiff 


after the laſt ſitting within term, to ſtay the hath delayed | 
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198 Bail Bond. 


\ 


to trial, the proceedings on the bail- bond, upon payment 
ron e 4 * of coſts. The plaintiff inſiſted, that the ac- 
2 i the tion being in Middleſex, he had been delayed 
bond. a trial, and that the bond ought to ſtand as a 
8 5 ſecurity; but it appearing that no declara- 

tion, de bene eſſe, had been delivered in the 
original action, the plaintiff had delayed 
himſelf, and rule made abſolute. Barnes 84. 
Bail cannot be In debt on the bail-bond, the defendant 
permitted to moved to ſtay the proceedings, having paid 
e my his principal debt, and his own coſts, all but 
3 Aeiag 40. which he had tendered: but the court, 
the principal on conſidering precedents held, that the coſts 
whenthey ap- of the action againlt the principal, and the 


Ply tollay. other bail, muſt alſo be paid before proceed- 


ings could be ſtaid. 2 Black, Ps 816. Walker 


v. Carter. 


Defendant in The original 1 was in Michaehuas 
the original Term, and for want of bail, the bond was 
acuon Gyg. aſſigned in February. After which defendant 


Def, > D141 w 
wad reg |. and bail moved to ſtay proceedings 


judgment Plaintiff not having got judgment on the 
againſt him bond before defendant s death. On hearing 
in the original counſel, the court ordered proceedings tob 


ct! . 
3 ſtaid on payment of coſts; being of opinion 


bond was af. that the matter never was carried: further than 


ſigned), yet the bail-bond ſanding as a ſecurity for W 


court ordered ſhould be recovered on the original trial, 
proceedings 


10 tay, and that the ſuit would have been at an end; 


the plaintiff might have proceeded more 
ſpeedily, and if inconvenience happened to 


him, it Is his own laches. Barnes 61, 62. 
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ET] Of elke the Sheriff to return the bl 
Prit, and bring in the Body * VV by 
| 1 * 3 9 
VB r appears by the 13 I . 39. A 9 
1 23 H. E. c. 10. that the ſheriff of the dif. F555 
erent counties were very tardy in returning -,-— 
their write in due time; and by the former * is 


t ſtatute it is ordained, © That a complaint 
« ſhould be made to the Juſtices, and a writ. 

ſhould go unto them, to enquire whether 

„ ſuch writ was executed or not; and if exe- 

c cuted, and not returned, the demandant 

by © ſhould have his damages awarded.” 

By the latter, If the ſheriffs return upon 

any perſon, cepi corpus, or reddidit ſe, they 

| © ſhall have the bodies at the return of che 

« ſaid writs.“ 5 
Notwithſtanding hich. ſheriffs, bail if of 

liberties, and their deputies, delayed execu- 

tion of proceſs, and return thereof; for pre- 

venting of which a rule was made, Mich. 5 
15 Eliz. + 7. ke That all ſheriffs, under- Sheriffs to re- 

0 ſheriffs, or ſheriffs deputies, ſhall return turn procels | 

© all writs and common proceſſes that ſhall _—_ i. ye 
be delivered to their hands, or of record, Re __ 

and deliver them or ſend them returned 

into this court, within eight days next 

after they be returnable, upon pain of 

every ſuch ſheriff or underſheriff, that ball 

offend, to pay 405. at the leaſt,” 

: By rule M.:16 54: . 2. For prevention 5 eri Kc. 

f and remedy of delays and abuſes of ſhe- no: exeruring 
riffs, under-ſheriffs, bailiffs of liberties, Poceſſes, or 


„ not return! ng 
| CC 
3 ** ag and the. n, 


(4 


Le 

66 

cc 

ec 

35 

or taking un ee 
due fees, or 

giving cef.n- 

daut notice, 
or detaining ** 

money levied, ec 


(c 


Ce 


9 


ec 

to be puniſh- 

ed as the Caſe “. 

re quireth, cc 

e 
cc 

cc 


Sheriffs not 


Of compelling the Sheritk 


and their deputies, and other bailiffs of 
ſheriffs, Sc. in execution of proceſs and 
writs, That if it ſhall appear that any 
ſuch officer ſhall wiltully delay the execu- 


tion or return of any proceſs or execution, 


or ſhall take or require any undue ſees 


for the ſame, or ſhall give notice to the 


% defendant, thereby to fruſtrate the execy. 


tion of any proceſs or writ, or having le. 


vied money, ſhall detain it in their hands 


after the time of the return of their writs, 
belides the ordinary courſe of amercia- 


e ments (the contempt or miſdemeſnor ap- 


pearing), an attachment, information, 
commitment, or fine, to be as the caſe 
requireth ; and this, as well in the caſe of 
a late ſheriff, or perſon before mention- 
ed, as of them at preſent in office.“ 


8 By rule Hil. 8 Geo. 1. it is ordered, That 


returning cc 
proceſs in ſix ce 


from and after the laſt day of this preſent 
e aer Hilary Term, if any ſheriff, under: ſherif, 
| ſervice, with © Sc. or any of the officers or perſons hav- 
a rule to that © ing the return of any proceſs iſſuing ou 
38 « of this court, or of any precept or warrait 
Ed by.” thereupon, ſhall neglect or refuſe to re 
the neglect. turn the ſame within ſix days after ſervict 
ns of a rule of this court for that purpoſe, | 
ſuch ſheriffs, under-ſheriffs, and ever 
© other of the above named officers or per: 
© ſons, ſhall be liable to pay the coſts oc 
ſioned by ſuch neglect, to be taxed.” 
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Sheriſfs of 


London and of 
Middleſex to 10 


return hints 


By rule H. 7 Gee. 3. Notice is hereby given 


That from and after the laſt day of this 
preſent term, every rule to be made fo 


Wiähin four 


the ſheriff of the county of Middleſes, 3 
ke the ſherits of London, to return es Or 
bling 


to return the Writ, cc. 201 


e bring into the court the body or bodies of 
e any defendant or defendants, will be made 
ce for ſuch ſheriff arid ſheriffs to return ſuch 
er writs, and bring into court ſuch body or 
c bodies of ſuch defendant or defendants, 
( within four days next after ſervice there 
JJ CE 
But with reſpe& to country ſheriffs, the County ſix 
rtriule is ſtil! fix days to return the writ, and to £97 

bring in the body. i ET = 


If the plaintiff be diſſatisfied with the bail Ic me plaintiff 
given to the ſheriff, he may, on the firſt day be COPE 
of the term, or quarto die poſt of any other re- kay oe a 
turn, get a rule from the ſecondary to re- a rule to re- 
turn the writ, pay 4s. 6d. ſerve copy on the turn the writ, 
deputy ſecondary (if in London) at the office and after» 
where the warrant is taken out, viz. the a det in | 
Pouliry or Moodſtreet; if in Middleſex, at the the body. 
Public Office in Took's Court, Curfitor-ftreet: 
if in the country, on the under-ſheriff there; 
| at the ſame time ſhew the original rule, as 
v- F you are in this court to {wear particularly to 
ul WF that (on which copy put your officer's name 
who arreſted the defendant), and at the ex- 
piration of the rule, go to the Caſtos Brevium, 
No. 3, Brick Court, Temple, ſearch for the 
return, if the ſheriff has returned cept corpus 
on it, and bail is put in, in due time, firtt 
except againſt them (but not otherwiſe) ; 
then get an extract of the writ and return 
from the Cuſtos Brevium, pay 4d. take ſame 
to the filacer, who will give you his rule for 
the ſheriff to bring in the body purſuant to 
R Trin. 2 W. & M.; pay 2s. 1 Id.; take that 
to the ſecondary's office, and they will make 
but a rule peremptorily on the ſheriff to bring 
„„ 
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in the body, if in London or Middleſex, within 
four days; country, fix days; pay 55; ſerve the 


Of compelling the Sheriff 


ſheriff with a copy, and ſhew the original; 


and if the bail do not juſtify on the day the 
rule expires, viz. four days (or fix) next 
after the ſervice, make an affidavit of the ſer- 


vice of the rule; ingroſs ſame on treble fix. 


penny ſtampt paper, ſwear ſame before a_ 
judge; then give it to a ſerjeant, with inſtruc- 
tions thereon indorſed, © 10 move for an a. 


* tachment againſt the ſheriff, fer not bringing 
4 8558 


in the body, purſuant to the rule annexed ; > 


the form of which affidavit is as follows: 


by Aſſidavit (0 
move for an 
attachment 
for not bring- 
ing into court 
the body. 


Jobn Taylor, clerk to Samuel Gill of Chan- 
cery Lane, London, Gentleman, attorney for the 


plaintiff in this cauſe, maketh oath and ſaith, 
That he did on the day f in- 


ſtant, perſonally ſerve Mr. Hille, Who acts as 
deputy ſecondary of Yoodſtreet Compter, witb 


a true copy of the rule hereto annexed, and 


at the ſame time ſhewed the ſaid Mr. II“ 
the ſaid original rule; and this deponent fur- 


ther ſaith, That bail above was put in by 


Attachment. 


the ſaid defendant, but that the ſame is not 
perfected. 


In the evening get the rule drawn up at 
the ſecondary's for attachment ; ; which, for 


when done, make out ſame yourſelf, as fol- 


lows: pay for rule 5s. 64. 


George the Third, by che Grace of God, 


of Great Britain, France, and Ireland, King, 


Defender of the Faith, Se. To the coroner 


* If in 222 on Mr. Benſon, Mr, Bure bell, * 
Mr, Cater, | 
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to return the Writ, &c. 


of our city of London *, greeting: We com- 


mand you, that you attach Sir Robert Tay- 
lor, knight, and Benjamin Cote, Eſquire, 
ſheriffs of our ſaid city, ſo that you may 
have them before our juſtices at Weſtminſter, 
on Thurſday next after the morrow of Au 
Souls, to anſwer us of and concerning thoſe 
things which on our part ſhall at that time 
be objected. againſt hem and that you have 
there then chis writ; witneſs Alexander Lord 
Loughber ough, at N eſtininſter, the gth day of 
Fuly, in the twenty- -third of our reign,— 
N. B. Put the words of the rule at che foot 
of the attachment, viz, For not bringing in- 
to court the body of the defendant, Sc. In- 
groſs the attachment on a 2s. 6d. ſtamp 
parchment; take it to the prothonatory's, 
and pay ſigning 15. 4d. ſeal 5d.; then carry 
ſame to Mr. Beach the coroner; pay him 
two guineas, and he will, on delivery . 


your bill of coſts, at the ſame time get the 


money of the ſheriffs: warrant 2s. 6d. If it 
is in Middleſex, take ſame to the coroner. 
Mr. Umfreville, with bill of coſts; pay him 
21. 45. 6d. Upon the return, if he does not 
pay the money, you may have a rule for 


him to return the writ of attachment, which 


get at the ſecondary's, and ſerve him with 
copy. If he does not return it, make affida- 


vit thereof, and the court will grant an at- 


tachment, and order it to be directed to eli- 
fors, two or more perſons named for that 


purpoſe to be choſen by the e 


er. 


, If in idol, for, fay corcners of our county of tau. ; 


= 
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Him 


| bim 
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204. 


in the body is expired, make affidavit there. 


Affidavit 


is at all put 
10. 


Of compelling the Sheriff 


If no bail is put in at all, either by the he. 
riff or defendant, then after the rule to bring 


of in this manner: 


JI. V. clerk to S. G. of Chancery Lane, Log. 
when no bail Joy, attorney for the plaintifF in this cauſe, 
maketh oath and faith, That he did, on the 


day of - nent, perſonally 


ſerve Mr. il, deputy ſecondary of the 
IWoodſtreet Compter, with a true copy of the 
rule hereto annexed, at the ſame time ſhey- 
ing him the ſaid original rule; and this de- 
| ponent further ſaith, That no bail above has 
been put in for the ſaid detendant, he this 
deponent having this morning ſearched with 


the proper filacer for that purpoſe. 


Affidavit to 
move for an 


attachment 


for not re- 


turning the 
* Fit, ; 


If the ſheriff does not return the writ pur- 


ſuant to the rule after ſervice thereof, then, 
upon ſearch thereof made at the Cuſtos Þre- 
dium, you make an affidavit of the ſervice, 
and move the court for an attachment for not 
returning the writ purſuant to the rule, 
| which affidavit will be as follows; 


In the Conan Pleas, 


Fobn Denn againſt Richard Fei, 


Fobn Taylor, clerk to "Mr. A. B. attorney 


for the above named plaintiff, maketh oath 
and faith, That a writ of capias ad reſpondenaum 


was regularly iſſued out of, and under the 


ſeal of this honourable court, returnable on 
the morrow of All Souls laſt paſt, directed to 
| the preſent ſheriffs of the city of London; and 
that this deponent did, on the 6th day of Ns 


vember inſtant, ſerve Mr. Pugh, who is or 
deln as the deputy ſecondary of the Pouliry 
Complir, 


I 7 


* 
. 
SY 
7 9259 
* 
oy 
1 a 4 
. 
* 
* 
24 
-* * 
} £7 
4 
= * 
* 
5 "7s 
Mg 
4 . 
. . 
80 
* 
1 
; "Fs: 
ö 2 
io 
| 


EFS 
3 

* E.. 22 os. — 288 

— BY LE eu PESOS 


to return the Writ, &c. 


* Compter, with a true copy. of the rule hereto 


* annexed, and at the ſame time ſhewed him 


| the ſaid original rule; And this deponent fur- 
ther ſaith, That he did this morning ſearch 
with the Cuſtos Brevium of this court, amongſt | 
the file of writs as of this term, for the Yes 


turn of the ſaid writ of capias ad reſpondendum, 


but that the ſame was not filed with the ſaid 
Cuſtos Brevium, Pay ſerjeant” s fee 105, 6d. 
rule 5s. 6d.; and then make out the attach- 5 


ment as before. : 


| Proceedings again the late Sheri N. 


205 


If the ſheriff is out of olfice after he has NV. B. Hei is 


taken the defendant, then you get a rule in not liable io 


the ſame manner as before Fare) the ſecon- pi called up- 


dary's office for him to return the writ, 


2 6 months 
5 . he is out 


which if he returns cepi corpus, you will, on of office, Stat, 
ſearching with the Cuſzos Previum, get a note 20 Geo, 2. 


of ſame, pay 4d; carry it to the filacer for“ 37“ 
his rule to bring in the body, pay 25, 11d.; 
then take ſame t to the ſecondary's office, and 
get a rule peremptory to bring in the body, 


pay 5s. ; ſerve copy thereof on the deputy 


theriff; move for an attachment if bail not 
Z perfected, ſame as before. 

NMB. This is a much more expeditious 
way of proceeding againſt the late ſheriff than 


by diſtringas, as in the King's Bench. 


On the 7th of Nevember 1783, the late Atachment 
ſeriffs of London were ruled to return the bet aſide for 


writ of capias ad reſpondendum; the late ſhe- 


ſerviag the 
rule to brinę 


riffs returned the defendant taken, whole in the body 


body — had , On the 13th of Ne- on the preſent 
vember me, inftcad 


206 


of the late 


ſheriff. 


Attachment 

ſet aſide 

_ againſt the 
theriff, for 


Of compelling the Sheriff 


wember a rule was ſerved on the preſent ſhe. 


riffs to bring in the body, which they did 


not; and an attachment was granted. Now, 


upon motion to ſet aſide the attachment, it 
appeared that the old ſheriffs «returned the 
_ writ cept corpus; and alſo there was returned 
upon the writ thus by the new ſheriffs ;— 

© This writ, as above indorſed, was deli- 
e vered to us the undernamed now ſheriff, 
c by the above named late ſheriffs, at the 
te time of their going out of office ;” that 
therefore the rule ought to have been upon 


the old ſneriffs, to bring! in the body. Upon 


ſnewing cauſe, it was "concrended: that the 
new ſheriffs having made the indorſement 


upon the writ as before ſtated, they had 


made themſelves anſwerable for the body: 
but the court held, that the indorſement 
merely ſhewed how the writ came into the 


hands of the preſent ſheriifs, and therefore ſe: 


aſide the attachment. Serjeant Groſſe for the 


plaintiff, Serjeant Bolton for the ſheriffs. Aid, 


Term. 24 Geo. 3. Leigb, Gent. one, Sc. v. Turner, 
The ſheriff, in order to ſave himſelf, may 


put in bail for the defendant (againſt bis 


conſent), upon receiving the rule to bring in 
the body, and N. B. The rules ought to keep 


pace with the defendant's time To that the 


ſecond rule ſhould not be brought 1 in before 


the four days are expired, in Which the de- 
fendant has to put in his bail above, pui- 
ſuant to the rule of court, and exception 


entered. 


In a late caſe in this court between Spice 
and Linnell, the writ was returnable in fii- 
teen days of Eaſter; the rule to return the 


writ | 


„ 


5 
8. 

poo of 

% 

£ 


to return the Writ, Ye. 


ED writ was ſerved on Wedneſday ; ; the ſheriff re- ferviea the 
turned and filed it on the Saturday night; on rule to bring 
Monday the plaintiff's attorney, without wait- n 3 , 
= me 
ing till the defendant had put in bail (i. e. expired for 
till Monday evening, which time he had by putting in 
the rule of the court), obtained a rule to bail above. 
bring in the body, and ſerved it on the ſhe- _ 
riff on the morning of Monday : the defend- 
ant put in bail Monday evening, and notice 
was given; no exception was made; but the 
defendant not having juſtified within the four 
days, an attachment was moved for and ob- 
tained; and on motion to let it aſide, it was 
held irregular, becauſe bail was put in in 
time, and plaintiff's attorney ought to have 
excepted againſt the bail, before he had 
obtained the rule to bring in the body. Faſt. 
Term. 23 Geo. 3. Serjeant Groſſe for the plain- 5 
tiff, Serjeant Bolton for e 

N. B. If the ſheriff puts in bail, he muſt 
_ Juſtify before a render can be made. 8 


Common Appearante. 


A Common Appearance to a capias is ene Common ap- 


tered with the filacer of the county, Pearaace. 


wherein the writ 1s directed, and the note is 
in this form: 


London: Appearance for John Denn, late at; Pepe for 
London, yeoman, ats. Richard Fenn, to a ca- appearance. 
Pias, returnable on the Morrow of 1! Souls. 


7. Fo Attorney. 


This is wrote on a piece of unſtampt pa- 
per, and filed with the filacer, who enters 


the ſame in a book kept for chat purpole ; 
Pay 


207 


ä — — — IT Ir" — — 


— * FEED 


— 
A ù—ꝛ——I2ᷓ22ñͤ —:8 . 
FF 577 


08 


Common Appearance, 


pay him 25. 6d. viz. 15. 6d. for duty, an n, 
for the entry ; bur if there are more than one 


defendant, he takes 4d. more for each. 


By the fat. 5 Geo. 2. c. 27. Where the 


« defendant is ſerved with a copy of the 


« proceſs, he muſt cauſe a common appearance 


If Jefendant | 


does not ap- 
Pear, plaintiff 
f ma y- oy 


c to be entered on the return, or Within 
ce eight days after ſuch return.” 


N. B. This means from the return of the 


capias, and not the quarto die poſt. 


c And in caſe the defendant ſhall not ap- 
\& pear within eight days after the return of ſuch 
* writ or proceſs, the plaintiff, upon making 


ce ard filing an affidavit of the perſonal ſervice 


«© of ſuch writ or proceſs, may enter a con— 


ce mon appearance for the defendant, and pro- 


ceed thereon, as if ſuch defendant had en- 
et tered the ſame.” Stat. 12 Geo. I. c. 29. 


Affidavit of 
ſervice to be 
firſt made. 


Affidavit, 


If the defendant does not enter his appear- 
ance within eight days next after the return of 
the writ, the plaintiff muſt cauſe the follow- 
ing affidavit to be made by the perſon who 
ſerved it, which may be ſworn before ajudge, 


commiſſioner, filacer, or his deputy; but in 


town moſtly before the filacer, ſcat. 12 Cel. . 

5 Geo. 2. c. 27. and is to be filed gra- 
On The fame form will do, only add after 
the return of the writ, ce filed according to tht 
e 


In the een Pleas, 
John Denn againſt Richard Fein. 


John Clegg, of, &c: cletk to J. P. attornef 


to beingroſſed fas the above named plaintiff, maketh oatl 


on a treble 
6d. ſtampt 
paper. 


and ſaith, That he did, on the iſt day of N- 
vember inſtant, perſonally ſerve the above 
defendant with a true copy of a writ of 4. 

2 


77, 


Edmmon Appearance, 209 
dias ad reſpondendum, which appears to this 1 
deponent to be regularly iſſued out of this 

bonourable court, and returnable before his : | 
M.ajeſty's juſtices at Weſtminſter, on the mor- e | 
E row of All Souls; under which ſaid copy was e \f 
written an Engliſb notice to the ſaid defend 5 - 
ant of the intent of ſuch ſervice, purſuant to e nt 
EF the ſtatute in that caſe made and provided. 1 
1 „„ 
Sword Sc. Es e 


If baron and feme are ſued, the baron 
© muſt appear for himſelf and wifſm. 
An appearance cures all errors and defects 
iin proceſs. Barnes 163. 167. 424. 451. 
: TT. 
| Ifawrit be ſerved on defendant by a wrong 
name, and he files appearance in his right 
name, he may be declared againſt by his 
right name; therefore, if you are aware of 
| that miſtake, ſtay till he appears before you 
— GL NON 
| If plaintiff enters an appearance for the Fegularity 
| defendant, before the time the defendant has eee 
9 to enter his appearance is expired, the de- pearance for 
FT 3 muſt complain of the irregularity erer to 
E "A 0 5 Fi ' a - - de COmMPialne 
„iF BOW 209» 955" 3 of takes 
4 „% age * 3 5 5 judgment. | 
. That any attorney of either bench accept- Attorney not 
| ing 2 warrant to appear, or ſubſcribing a appearing ac= 
| proceſs, Cc. be compelled to cauſe appear- cording to un- 
ance, or be liable to an attachment, or put e ee 
out of the roll, as the caſe requires. R. 1. 


— IEA rg Ie A Or rr Oe» 
— 2 * 2 SET — H— GG 
8 3 2 — > 0 Sor Lon} J LS a: 
22. - abt 1 6 — de RC 1 - 2 


654. 


bn what Caſes a Common Appearance wil 
be ordered. 


| Common ap- AN ac-etiam was put into the capias 
> ne ogy or- which was indorſed for bail, but no ge. 
dered. Etiam was put on the præcipe; therefore com- 
mon appearance ordered. Barnes 117. One 
an againſt ſeveral defendants upon ſe- 
veral debts, common appearance ordered, 
Barnes 70; but refuſed in Trinity Term, 178% © 
where only one was arreſted. Where an ac. 7 
Feme- covert, tion is vexatious. 2 Black. Rep. 809. lite © 
wife be arreſted on proceſs againſt the hu. 
band and her, ſhe ſhall be diſcharged; bu 
the marriage muſt be clearly made' out, 
2 Barnes 80. as by producing a copy of the 
regiſter or certificate, and proving that ter Þ 
coverture was open and notorious, But its » 
ſaid, if both are arreſted together, the ſhall Þ 7 
not be diſcharged. Prall. Keg. 93. Bari 
65. 
8 In a late caſe the court ſaid, they woull Þ 
a feme-covert NOT diſcharge a feme-covert, when ſued as 
on a common feme fole upon a common appearance, uns? 
appearance, defendant lives with her huſband, and tit Þ 8 
SO LOAF: coverture be open and notorious. 2 Brat, : 
rious. Rep. 902. 1 
Fugitive, , So if defendant produces a duplicate ob 1 
01 charge as a fugitive, he ſhall be diſchars ? 
ed on a common appearance. Barnes 8 1. %P 
88. | 
Lanktupt. So if defendant a bankrupt, produces bi ; 
certificate allowed, confirmed, and inrollþ ä 


But the court will not diſcharge a bankrußt 
if 
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bpdl the action to be repeated, Upon an original be forborn, 
dlauſum fregit, to mention the place certainly. 
Ke. Mich. 1654. . 16, 17. 
repeat no more of the deed than neceſſary; 
> in ſlander, long preambles to be forborn, and Stande,. 
no more inducement than what is neceſſary 

for the maintenance of the action; but when 

it requires a ſpecial i 
Did. 


in the courts of Weſtimi ſter, to recite only the 
3 judgment; 
againſt an executor or adminiſtrator, gebt 
f thereupon, to repeat the decla ration and 
LS judgment, 51d. 


ingroſſed on treble. 
3 charge on the back thereof 
A E -two words), and duty 24.; 

W debt, ireſpa/s, and detinue, 4d; in other 


Declaration, 


on common appearance, when the cn 
ſion appears to have been grolsly fraudulent. 
2 Hark. Rep. 725. 


211 


Declaration, 
IN declarations, repetitions of the original Unneceflary 


length of de- 
writ to be avoided, and only the nature e de ag: 


dow in core- 
nant. 


In covenant, to 


FUCement, or colloquium. 


That in atiots: upon general unte the How upon 


be declaration not to repeat the ſtatute, but to gene ral a- 
conclude againſt the form of the ſtatute indes. 


3 ſuch caſe made and provided; as in caſe of 
debt, upon S/. Ed. 6. for tythes; the 23 11. 
| 2 8. for maintenance; and 21 Fac. of mono- 
poly. Did. 


That action of debt upon a judgment had Upon judg= 
ment at Weit- 
T mink = 


bur if a judgment had by o 


When the declaration is dra wn, it is to be Hato be 
penny ſtampt paper; i' groſted, and 
44. per ſheer ©? charge. 
warrant, 


-Þ 2 | actio 18 


212 Declaration. 


actions 8d.; and if the plaintiff's attorney 
enters appearance, according to the ſtatute, |Þ_ 
58. 10d. more. „„ 2 
Whendefend Delivering, or filing it. If the defendant's Þ © 
ant appears. attorney has appeared or put in bail, it muſt Þ 
be delivered to him; whereupon he muſt pay 
for the ſame duty and warrant ; or on refuſal Þþ 
by him, or his clerk in his abſence (or if 
his abode be unknown), it may be left in the Þ 
Prothonotaries office, on payment of 25s, a 
count, or 8d. per ſheet ; and then, on notice 
thereof to the defendant or his attorney 
(and from the time of giving ſaid notice, and 
not before, the declaration is well delivered), 
and on rule to plead being given, judgment 
for want of plea may be ſigned; and no 
| plea may be received till the declaration is 
taken out of the office; fi 
Where plain- I ben appearance is entred according to tht 
tiff appears ſtatute. In all caſes where a copy of the 


| wan no proceſs of this court is ſerved upon any de- | 
tion ſhall be fendant or defendants by the plaintiff's at- | 


left in the of- torney, purſuant to the act for preventing 
nce, and no- frivolous and vexatious arreſts, the plaintif's WF 
dee Swen. attorney, in ſuch caſe, ſhall leave a copy of be 
= declaration in the office, and likewiſe gives 
notice thereof to the defendant or defendants, WF \, 

by delivering an £Engljh notice, written ina. 

ſecretary hand, to ſuch defendant or deſenc- . 

ants, or by leaving the ſame ar the laſt,  W . 

molt uſual place of abode of ſuch defendant WW . 

or defendants, ſignifying the nature of the WF 

action, at whoſe ſuit it is proſecuted, and in e 

After ſuch Whoſe office ſuch declaration is left. And in 
notice, the Caſe ſuch defendant or defendants, after ſuch BW 


declaration notice given, do not plead by the time the 
thall be deem. 1 f 5 p * e ples 1 N 
ed well de- 


ee 


ſuch caſe may ſign his judgment (a rule to if defendant 


: : 1 6 e does not plead 
plead being firſt given), without any other in tim 9 


or further calling for a plea; and thereon ment may be 


give notice of executing his writ of enquiry, ſigned, ang 
either by delivering notice in writing to tice of 1 | 
ſuch defendant or defendants, or by leaving 1 7 W990. 


the ſame at the laſt or moſt uſual place SS 


abode of fuch defendant or defendants ; 


which ſhall be ſufficient notice to ſuch de- 
fendant or defendants, of the time of exe- 


cuting ſuch writ of inquiry. R. Mich. 1 


Geo. 2. „„ VVV 
Formerly, if the plaintiff declared in Lon- How deliver- 
don or Midaleſex, upon proceſs returnable the ed formerly. 
firſt or ſecond return of any term, and der-. 
fendant lived within twenty miles of London, 
declaration ſhould be delivered with notice 

to plead in four days ; and if the plaintiff de- 


clared in any other county, or the defendant 


lived above twenty miles from London, de- 
claration ſhould be delivered to plead in = 
eight days. But now, by rule of Trinity When de- 


j : Term, 8 Geo. 3. FE It 18 ordered, That upon all fendant is to . 


proceſs ſued out of this court, returnable Plead in four 

* the firſt, ſecond, or third return of any 7 ?: 

term, if the plaintiff declares in London or 

* Middleſex, and the defendant lives within 

* twenty miles of London, the defendant ſhall 

plead within four days after ſuch decla- 

ration delivered, with notice to plead ac- 

cordingly without any imparlance. And 

in caſe the plaintiff declares in any other 

county, or the defendant lives above twenty 

miles from London, the defendant- ſhal! 

plead within eight days after the decla- 
1 ration 


be 


c 


- 


Declaration: _ 2g 


rules for pleading are out, the plaintiff in Lvered; and 
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return of the writ 


Declaration. 


« ration delivered, with notice to plead ac- 


« cordingly, without any imparlance ; and 
that all ſuch declarations may be de- 


ey livered de bene eſſe.” 


07 delivering Declaration on "Proc re- 


turnable on an y other Return. 


tir the proceſs be returnable on 1 any other 


return, the defendant is then intitled to zn 
imparlance ; and in ſuch caſe, notice to be 


given for the defendant to plead within the 
firſt four days of the next term. 

There are two ways of delivering a decla- 
ration; the one on the appearance day of tle 
or before the time for 


appearance or perfecting bail by the deſend— 


ant, which is called ge vere effe, or condition- 


ally (until appearance e entred, or ſpecial bail 


put in and perfected); and the Other after 


appearance is entred, either by or for the de- 


fendant, or after he hat put in and perfected | 


ſpecial bail, which is called in chief, becauſe 


in that N the notice is to plead without 


condition within the time limited'; and now 


the uſual way is to file the declaration as bene 


e. 
M hen it may be delivered de bene eſſe. Upon 


proceſs returnable the firſt, ſecond, or third 


return of any term, the declaration may be 
delivered de bene eſſe, at the return of the 
proceſs, with notice to plead if in London or 
Miaaleſex (and the action be bailable), | 

four days, if it is not bailable in eight 58 


But if the Plaintiff declares in any other 


Ou; 


8 
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turn. 


Declaration, 


county, then within eight days after decla- 
ration delivered, either where there is He— 
cial or cominon bail demanded, K. Trin. 


e 


A eien cannot be delivered de bens 


eſſe ſo as to charge the defendant with pay- 


ing for it, till the appearance day of che ö 
2 Black. Rep. V4. 

The 1oth of Ne e defendant was Whe: ie 
ſerved with writ returnable the 12th, not in- to charge for 
titled to be paid for declaration till the declaiaion. 
th; tor the four days of grace are always 
allowed to defendant to make an end of the 
cauſe by payment or otherwiſe. A Black. Rep. 

1 
pen it is Ae in 1 If 2 Jeclharation = 


be delivered after ſpecial bail put in me 


perfected, or after appearance entred by © 
for the defendant, ſuch declaration is Je. 
livered in chief; and he has, if the declaration 


be delivered, four days before the end of the 


term, in which the procels 1s returnable, and 
the action be laid in London or Middleſex, four 
days to plead; if in many other county eight EY, 
mr by 

Therule to plead | in this court is Teckoned Rue to 35 
to be incluſive; as for in! tance, if the rule \nclultves 

be given the 6th of Novernber, it is out the 

gth, and judgment may be ſigned on the 

toth, in the afternoon, it demand i Oo made 5 : 

time. 

The delivery of a declat ration, befor TN When awaiv- 
cial bail is put in, is a waiver of the bail; © ® e 
and if before bail be juſliſied, it is an ac- 
ceptance of them, nen it is delivered de 
bene eſe. Liſter v. I ainberſe, 2 Barnes EG. 

N 5 5 If 
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His bail. 


oOtherwiſe. | 


two defend» 


16. Declaration. 


If a deckuraion 1 is delivered de bene efſe, a 


rule to plead may be given the ſame day; 


but if the plaintiff demands a plea in caſe 
the proceſs is bailable; before bail is filed, it 
is a waiver of the exception to the bail. 


If a declaration be delivered de bene eſſe, on 


or before the appearance Cay of the return of 


the writ, the defendant is intitled to four 


days time to plead from the appearance . 
If delivered after the appearance day, then to 


four days after the very: 2 Black. Key, 


243+ 


When plain- Plainif hall loſe his bail. wh he de- 


tiff ſhall loſe clares differently from his writ; as for in. 
ſtance, if he ſues out a writ in his own right, 


and declares as executor, the court will va- 
cate and diſcharge the bail, and order plain- 


tiff to accept of a common appearance, 
3 ils. 61.; fo if the ac-atian be 1n caſe, 
and he declares in debt. 


17 plaintiffde- Formerlv, on a clauſum fregit, wh an ac- 
clared in any ęfiam in debt, caſe, c. if the plaintiff de. 
other county 


e e the writ iſſued, he loſt his bail; but by rule 


clared in any other county than that in which 


writ iſſued, he of Hilary term 1782, he may now declare in 
loſt his bail, any county, and the bail ſhall ſtand good. 

but nowitis A declaration cannot be delivered againſt 
A declaration One of two defeadants, until they both put 
cannot be in bail; for if one puts in bail, and the 


delivered other is not arreſted, before you can declare, 


againſt one of , you muſt outlaw the other: in ſuch caſe re- 


ants, till both member, at the end of the ſecond term, to 

appear. get a rule for time to declare in the cauſe, o- 

you will loſe the bail, as plaintiff without 
hat rule 1 is out of court, 


A de- 


. 


£ . TS. . kl. wo. 4 IR 
FFC e ee CO AS 


3 
. 


* +. * 8 
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Declaration, 


A declaration cannot be delivered againſt 
| 0 one of two defendants till both appear or 
one appears, and the other is outlawed, 
* Knight v. Barker, and others. a Black, Rep. 


« & 
: * 5 I 
1 5 2 


* 
2 
2 
88 


rations and pleadings, and the ſerving of no- 


term, to deliver his declaration to the defenßd- 
ant's attorney, or of leaving the ſame in the 
office; and the defendant's attorney, having 
entered his appearance with the proper officer, 
as of that term in which the proceſs is re- 
turnable, and at the end of the enſuing term, 
or in four days after the end thereof, having 
given a rule to declare in the proper office, 
and having called on the plaintiff's attorney 
or clerk in court (if he can be found), 
« the defendant any time in the vacation of 
ſuch enſuing term, after the rule for declar- 
ing is out, may lign his noxpros for want of a 
2 declaration, and not afterwards; and the 
| plaintiff ſhall not, without leave of the court, 
have any longer time to declare in, than as 
above ſaid, other than the time to be limited 
by the defendant's rule; any rule or practice 
| fo the contrary hereef notwithſtanding, 
BY os. eh 
a 1 oF If 


# . , Ms ; 3 : 8 x 
88255 ; . 2 8 E . oe EL: 
p ; : alt . . ; 4 8 3 le N bt N 
4 4 . . INES So . . poets SF 2 Me 5 err 1 4 2 


Io aſcertain the practice of this. court con- ene 5 
133 5 : Yo | la. ind notices to 
eerning the delivery and demand of decla- eg. 1 


| Þ 5 | 9 before nine in Fo 
© tices of all kinds, © It is ordered by this the evening. 


That upon all proceſs returnable the firſt or Within what 
any other return in any term, the plaintiff ſhall me ime 


have liberty to the end of the next enſuing * 
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28 Pteclaration. 


When plain= If the plaintiff at the end of the ſecond 
diff may 2Þ- term wants further time to declare, he may 
ply for further a ln : | : 
time to de. by applying to the ſecondaries, have a rule 
clare. for that purpoſe, upon paying of 46.; ſerve 
defendant's attorney with a copy, and ſhew 
the original; or ſtick a copy in the Protho- 
notaries office, if he does not appear; but if 
a rule is given by the defendant to declare, 
then, if the plaintiff wants further time, he 
may apply to one of the judges for a ſum- 
mons ; ſerve copy on defendant's attorney, 
and attend the judge thereon, who will, if he 
ſees reaſon, grant an order to the firſt day of 
the next term incluſive. * 
A declaration On a rule given to declare, a declaration 
1 75 was demanded of the attorney in the country, 
the agent in by his own agreement; bur the crc 
town. ſtgned for want of a declaration, was held 
to be irregular ; for the declaration ſhould 
naave been demanded in town. Barnes 311. 
If no rule to Where the defendant, at the end of the 
Aer Dy term, does not vive a rule for the 
wen, . 5 | 1 n : 
plaintiff has plaintiff to declare, the plaintiff has till the 
fill the eſloign eſſoign day of the third term to deliver 
day of tbe or file his declaration. Pra, Reg. C. b:. 
next term. | | 
en © : Po 
| Imparlance If the declaration be delivered after the 
on declaration eſſoign day of the ſecond term, or in the 
delivered aiter ſecond term, the defendant is intitled to an 
the elloign 757; | 7 1 f N 
day of he imparlance; but if the declaration be de- 
ſecond term, livered before the effoign day of the ne: 
5 term, after the writ is returnable, or upon 
the rule, to declare being given and de— 
manded, he muſt plead in four days of the 
next term. ms 
3 | Of 
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C. B. E. 10 Ceo. 3. Where ſuch variance was, 


| if the writ be at the ſuit of himſelf and feme, claration by 


geit, plaintiff may deliver a declaration by the 


p! laintiff can 
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Detlaration. 
Of declaring by the bye. 
men can deliver a. declaration by the bye 


ut the plaintiff; whether the defendant en- 
ters a common appearance himſelf, or it is 
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In this court, no 
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done for him by the plaintiff; and if the 
plaintiff declares by the bye a, gaiuſt ſuch de- 
fendant, he muſt do it the fame "term in which 
the writ is returnable. Barnes 346. 
If an action be brought by baron only, and if 60 be 
a declaration be ditivered in that action, he brought by 


cannot deliver a declaration by the bye at the "ner only, 


e Cannot 
ſuit of himſelf and wife. 1 Barnes 245. But deliver a de- 
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the bye, at 
the ſuit of 
bimſelf and 


„„ Wane 
On a capias with an ac-etiam, at the ſuit When decla- 


of an executor, plaintiff cannot deliver a de- ration cannot 
claration by the bye at the ſuit of himſelf; a bee. 
but if the writ be a general quare clauſum fre- eee 


he may deliver a declaration EFT. the bye at 
the ſuit of himſelf. Lid. 


bye, becauſe now the variance is not held to 
be fatal, as if the writ be general, and the 
count as executor, or qui tam, or as aflignee 3 
of the ſheriff. Sr. 1 1232. Hainey v. Sharing. „ 1 


the court held the plaintiff might proceed in wh 
his action, though he loſt his bai. --20 1n- Le 
Lloyd, gia tam v. Williams, Mi. 11 Geo. 3. C. B. - WM 
The writ was a general capias, and the de- A caoias FT _ 


claration gui tain, and held well. 2 Black. ſolute, and a 
Hep. 722. | | declarati ion 
gui tam Well 
enough. | 
In a præcipe 
declare in no other action but quod teddat 1 95 
gebt (except he Murer a declaration by the ia debt. plain- | { 
| bye), tft can de- Fe 


In a præcipe ud reddat in debt, the 


r - — 


| C a : 5 6 
3 - againſt him by his right name ; the court 


| peared, he will not interpoſe in a ſummary way, and 


may be de- ſet aſide the proceedings of the Plaintif 
dlared againſt 
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clareinno bye), and in that caſe he muſt firſt deli 


other action yer a declaration in the original action, 
but debt, ex- Wi / 6 
| 3 US, 01. 


cept by the 


bye. 
Wit feel The defendant was ſerved with a capias by 


on defendant' the name of Richard, and appears by his 


by wrong right name, John, and the plaintiff declares 


for irregularity. 2 Mils. 393. 


in the right 


name. 
| What decla- Two declarations, one againſt huſband 


rations cannot and wife, and the other againſt wife only, 


e cannot be conſolidated. 2 Wils. 227. 


Tou generally indorſe the declaration, if 
delivered to the defendant's attorney, or 
filed, thus, after naming the cauſe : 


De bene eſſe, This declaration is filed (or delivered, as 
where bail is 


required. 


the caſe is) conditionally, until ſpecial bail 
is put in and perfected ; and the defendant 
is to plead hereto in four days “,  otherwile 
Judgment. 


Upon ſervice This declaration is filed tas delivered) 
of proceſs, 


conditionally (until an appearance is en- 
tred), and the defendant is to appear and 
plead hereto in eight days, otherwiſe Judg- 
nent. 


If delivered The defendant is to plead hereto | in four 
zn chief. 


(or eight days, if a country cauſe, and 
above twenty miles from Londen) otherwile 
5 Judgment. 


N. B. It ſeems to be the gen neral practice 


of this court, that in a bailable action you 


Country cauſe eight days, and above twznty miles, 


Notices of Declaration. 


N may file your declaration de bene eſſe, without 
giving notice to the defendant: but as I 
think this to be rather an unfair practice 
(and if underſtood well by the court, would 
ſoon be altered), 1 have here inſerted a no- 
tice for that PRES: lg 


Notices of Declaration. 


In the Common Pleas. 


A. B. Plaintiff, 
e 1... aq -- 


C. D. Defendant. 5 


Take notice, RY a declaration was this Notice of FRE 
day filed with the prothonotaries, at their ny a. 


office in Tanfield Court, in the Tem; le, Lon- “ 
don, conditionally (until ſpecial bail is put 


| paſs on the caſe, on ſeveral promiſes, where- 


N To Fu C. D. the 


in the plaintiff lays his damage to ten 
pounds; and unleſs you plead thereto in 
four days“ from the date hereof, judgment 
will be ſigned againſt you by default. Dated 
the 6th day of November, 1753. 


Tours, e. 
above Defendant. Plaintiff. 


I ia the country, eight days. 


where hs. 


3 action is bail- 
in and perfected), as of this preſent Mi- able. 


3 X chaelmas term, againſt you, at the ſuit of the 
above named plaintiff, in an action of treſ- 


R. 8. Attorney tor 


In 
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222 Notices of Declaration. 


In the Common Pleas. . 
5 EE A. B. Plaintiff; 

Between and 

5 Gi D. Defena: I 


The like up- Take notice, that a declaration was thi 
on e day filed with the prethonotaries, at their 
Proceſs. office in Tanfield Court, in the Temple, Il. 


don, conditionally (until a common appear: 
ance is entered) as of this preſent Mich! 
mas term, againſt you, at the ſuit of te 
above-named plaintiff, in an action of cdl. 
paſs on the caſe, on ſeveral promiſes, here 
in the plaintiff lays his damage to ten 
pounds; and unleſs you appear and plex 
thereto, in eight days from the date hereof, 
judgment will be ſigned againſt you by de. 
fault. Dated the 6th day of November, 1783, 
Tours, Se 
To Mr. C. D. the K. bY Attorney 0 
above Defeadant Plaintiff. 


In the Common Pleas. 1 
. A. BD. Plaintiff, 
„ and-- 


5 C. D. Defendant 
The like up- Take notice, that a declaration was ti! 


on common day filed with the prothonotaries, at their 
proceſs, where Office in 7 arficld Court, in the Temple, Lot 


3 don, as of this preſent Michaelnias ter, 


filed accord- againſt you, at the ſuit of the above-nain ied 


ing to the plaintiff, in an action of rreſpaſs ONn thy Cal 4 3 
ſtatute. on ſeveral promiſes, wherein the by alntiff 


lays his damage to ten pounds; and unle!s 
you plead thereto in four days * from! the 


In the country eight. 


date 


3 
oy 


vember, 1 7 83. 


To Mr. . B. the 
above defendant. 


Of laying the Day, Se. 


date hereof, judgment will be ſigned ageinſt 
you, by default. Dated the 6th day of NV 


8. 
2 
GI. 


Yours; Sr. 


F. S. Attorney for 
the Plaintiff, 


| This notice will do where bail is perfect. 
ed, or by the bye; only ſay (filed by the bye.) 
Of laying the Day in the Declaration. 


IN all actions upon hs als,” reihe Day. 


aſſault, battery, Sc. you are not obliged to 


lay the certain day in your declaration, but 
may lay it any time after the cauſe of action 
accrued, and before the writ ifſued ; but if 


the cauſe of action ariſes within the term of 
which the declaration is, then you do not 


make it as of the term generally, but make 
a ſpecial day after the cauſe of action ac- 
crued, as, On Saturday next after the 
ce morrow of All Souls, in Michaelmas term, 
te in the twenty- fourth year of the reign of 
« King George the Third,“ inſtead of Mi- 
cbaelmas term generally. Sir. 8606. _ 
If the plaintiff declares on a note, the Where the 


day is material, and an eſſential part of the day 1 mate= 
agreement, from which he cannot vary; fo "+ 


on a bond, or other writing ; but in the caſe 
of a common effumpſit, the day is alledged 
only for form, and therefore the defendant 
cannot contine the plaintiff to the day al- 
ledged in the declaration. Matthe Ws v. Spi- 
cer, vir, 806. 


Upon g 


35 
13 
N 0 


> * 
— — — — ä6—ů— PRO 
— _—_— = 


17 


— 


N 


——ͤ ———— Ä; 


— — — — — — — 


=_ « — * 3 2 N 71 * 
Ss 4 — — — = 
- — — — 2 — 
2 
— . K CF 
— 1 . © =4 * 
2 A 4 FRLE —— — — 


— — — * = — = 
Err 
* — . . * 3 - 
= . 
8 — — — — 
N 24 4 IE >. I; 
. » 
* I vor Y ri — 
2 


_— 


— 


e 


224 


Derlarations in Caſe; 


Upon a parole promiſe, the time alled ged 


in the declaration is only matter of erm, 


not of ſubſtance. Str. 21. 


In a writ of treſpaſs for battery, or for 
goods carried away, if the defendant plead 
not guilty, modo et forma, and it is found 


that he is guilty in another term, or at an- 


other day than the plaintiff ſuppoſed, yet 
he ſhall recover; as if it be done the 4th day 


of May, and the plaintiff alledges the ſame 


to be done the 5th, or the 1ſt day of May, 


when no treſpaſs was done: yet, if upon the 


evidence it falleth out, that the treſpaſs was 
done before the action brought, it ſufficeth. 


Co. Lit. 283. 


If the plaintiff declares on a leaſe for years 
made to him, he ought ro ſhew the day 


when the leaſe was made. Plow. Com. 24. 4. 


So in all caſes where the day or time 1s 
iſſuable. Did. 


IJnadebitatus 


_ &//umpfit for 


work and la- 
bour, and 
for materials 
found. 


Declarations in Caſe. 
LONDON, (ſſ.) A. B. late of Londin, 


yeoman, was attached to anſwer C. D. ina 
plea of treſpaſs on the caſe; and whereupon 
the ſaid C. D. by E. F. his attorney, com- 
plains, For that whereas the ſaid A. B. on 


the iſt day of November, in the year of . 


Lord 1782, to wit, at London aforeſaid, | 
the pariſh of St. Mary le Bow, in the we 
of Cheap, was indebted to the ſaid C. D. in 
20 l. of lawful money of Great Britain, for 
the work and labour, care and diligence : 
8 . 
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Declarations C 


the ſaid C. D. by him the ſaid C. D. before that 
time done, performed, and beſtowed, in and 
about the buſineſs of the ſaid A. B. and for the 
ſaid A. B. and, at his requeſt; and for divers 
materials, and other neceſſary things, found, 
1 provided, uſed, and applied, in and about that 
Vork, at his like requeſt. And being ſo 
indebted, he the ſaid A. B. in conſideration 
thereof, afterwards, to wit, on the ſame day 
and year aforeſaid, at London aforeſaid, in 
the pariſh and ward aforefaid, undertook, 
and then and there faithfully promiſed the 
= ſaid C. D. to pay him the ſaid ſum of mo- 
| > ney when he ſhould be thereto afterwards . 
> requeſted, And whereas afterwards, to wit, ©uantum me- 
on the ſame day and year aforeſaid, at Len- ruit hereon. 
don aforeſaid, in the pariſh and ward afore- 
"= ſaid, in conſideration that the ſaid C. D. at 
the like requeſt of the ſaid A. B. had be- 
fore that time done, performed, and be- 
ſttowed, other his work and labour, care and 
: diligence, in and about other the bulineſs of 
= the ſaid A. B. and for the ſaid A. B. and 
had before that time, at the like requeſt of 
the ſaid A. B. found, provided, uſed and 
applied, divers other materials, and other 
neceſſary things, in and about that work; 
be the ſaid A. B. then and there undertook 
and faithfully promiſed the ſaid C. D. to 
= pay him ſo much money as he therefore rea- 
ſonably deferved to have. And the ſaid 
C. D. avers, That he therefore reaſonably 
deſerved to have of the ſaid A. B. other 207. 
ot like Jawful money, to wit, at London afore- 
laid, in the pariſh and ward aforeſaid, Where- 
of the ſaid A. B. afterwards, to wit, on the 
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aſſump/ir for 


work and la- 


bour gene- 


1 uy. 


Declarations in Cafe. 


ſame day and year aforeſaid, there had no- 
tice. And whereas the ſaid A. B. afterwards, 
to wit, on the ſame day and year aforcſaid, 
at London aforeſaid, in the pariſh and ward 


aforeſaid, was indebted to the ſaid C. D. in 


other 201. of like lawful money, 'for the 


Quantum me- 
ruit thereon. 


work and labour, care and diligence of the 
ſaid C. D. by him the ſaid C. D. before that 

time done, performed, and beſtowed, in 
and _ other the buſineſs of the ſaid 
A. Y. and for the ſaid A. B. and at his re- 
queit; he the faid 4. B. in conſideration 
thereof, afterwards, to wit, on the ſame day 
and year aforeſaid, at London aforeſaid, in 
the pariſh and ward aforelaid, undertook, 
and then and there faithfully promiſed the 5 
ſaid C. D. to pay him the ſaid laſt- mention · 

ed ſum of money, when he ſhould be there- 


to afterwards requeſted. And whereas after- 
wards, to wit, on the ſame day and year 
aforeſaid, at London aforeſaid, in the pariſh 


and ward aforeſaid, in conſideration that 
the ſaid C. D. at the like requeſt of the ſaid 


A. B. had, before that time done, perform- 
ed, and beſtowed, other his work and la- 


bour, care and diligence, in and about 


other the buſineſs of the ſaid A. B. and for 


the ſaid A. B. he the ſaid 4. B. then and 


there undertook, and faithfully promiſed 


the ſaid C. D. to pay him ſo much money as 
he therefore reaſonably deferved to have. 


And the ſaid C. D. avers, that he therefore 
reaſonably deſerved to have of the ſaid . B. 


other 20 J. of like lawful money, to wit, at 


London aforeſaid, in, Sc. whereof the {aid 


A. B. afterwards, to wit, on the fan.e day. 
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1 ind year aforeſaid there had notice. And For goods 
> cqbereas the ſaid A. B. afterwards, to wit, on fold and deli- 
> the ſame day and year aforeſaid, at London _—_ 
aforeſaid, in, Sc. was indebted to the ſaid 
C. D. in other 207. of like lawful money, 

for divers goods, wares, and merchandizes, 

by the ſaid C. D. before that time ſold and 
delivered to the ſaid A. B. and at his ſpe- 
cial inſtance and requeſt ; and, being ſo in- 
debted, he the ſaid A. B. in conſideration. 
thereof, afterwards, to wit, on the ſame day 

and year aforeſaid, at London aforeſaid, in 
the pariſh and ward aforeſaid, undertook 

and faithfully promiſed the ſaid C. D. to pay 

him the ſaid laſt- mentioned ſum of money, 

when he ſhould be thereto afterwards re- 
queſted. And whereas afterwards, to wit, Quantum n me. 
on the ſame day and year aforeſaid, at Lon- it. 
don aforeſaid, in, Sc. in ae eee e that 
| the faid C. D. at the like requelt of the ſaid 

Ai. B. had, before that time, fold and deli- 

vered to the ſaid A. B. divers other goods, 

wares, and merchandizes ; he the "ET o A. B. 

then and there, undercook, and faithfully 
promiſed the ſaid C. D. to pay him fo much 
money as he therefore reaſonably deſerved to 
have. And the ſaid C. D. avers, that he 
therefore reaſonably deſerved to have of the 

faid A. B. other 201. of like lawful money, 

to wit, at London aforeſaid, in the pariſh and 

ward aforeſaid ; whereof. the ſaid A. B. af- 
terwards, to wit, on the ſame day and year 
aforeſaid there had notice. And whereas the Money I at. 
ſaid A. B. afterwards, to wit, on the ſame _ 

day and year aforeſaid, at London aforeſaid, 

in the pariſh and ward aforeſaid, was in- 
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ſame day and year aforeſaid, there had no- 
tice. And whereas the ſaid A. B. afterwards, 


afſumpjir for to wit, on the ſame day and year aforcſaid, 


work and la- 
bour — 


— — 


— 
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| Quantum ne- 
ruit thereon, 
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at London aforeſaid, in the pariſh and ward 
aforeſaid, was indebted to the ſaid C. D. in 
other 20 J. of like lawful money, for the 
work and labour, care and diligence of the 
ſaid C. D. by him the ſaid C. D. before that 
time done, performed, and beſtowed, in 
3 about other the buſineſs of the ſaid 
A. Y. and for the ſaid A. B. and at his re- 
queiiz he the ſaid 4. B. in conſideration 
thereof, afterwards, to wit, on the ſame day 
and year aforeſaid, at London aforeſaid, in 
the pariſh and ward aforeſaid, undertook, 
and then and there faithfully promiſed the 
ſaid C. D. to pay him the ſaid laſt-mention- 
ed ſum of money, when he ſhould be there- 
to afterwards requeſted. And whereas after- 
wards, to wit, on the ſame day and year 
aforeſaid, at London aforeſaid, in the pariſh | 
and ward aforeſaid, in conſideration that 
the ſaid C. D. at the like requeſt of the ſaid 
A. B. had, before that time done, perform- 
ed, and beſtowed, other his work and la- 
bour, care and diligence, 1n and about 
other the buſineſs of the ſaid A. B. and for 
the ſaid A. B. he the ſaid A. B. then and 
there undertook, and faithfully promiſed 
the ſaid C. D. to pay him ſo much money as 
he therefore reaſonably deferved to have. 
And the ſaid C. D. avers, that he therefore 
_ reaſonably deſerved to have of the ſaid . Þ. 
other 201. of like lawful money, to wit, at 
London aforeſaid, in, Sc. whereof the ſaid 
A. B. afterwards, to wit, on the fan.e . 
e 3 6 
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ind year aforeſaid there had notice. And For goods 
whereas the ſaid A. B. afterwards, to wit, on fold and deli. 
the ſame day and year aforeſaid, at London vered. 
aforeſaid, in, Sc. was indebted to the ſaid 
C. D. in other 201. of like lawful money, 


for divers goods, wares, and merchandizes, 


by the ſaid C. D. before that time ſold and 


delivered to the ſaid A. B. and at his ſpe- 


cial inſtance and requeſt; and, being ſo in- 
debted, he the ſaid A. B. in conſideration 
thereof, afterwards, to wit, on the ſame day 


and year aforeſaid, at London aforeſaid, in 


the pariſh and ward aforeſaid, undertook 


and faithfully promiſed the ſaid C. D. to pay 


him the ſaid laſt-mentioned ſum of money, 


when he ſhould be thereto afterwards re- 


queſted. And whereas afterwards, to wit, Quantum me- 


on the ſame day and year aforeſaid, at Lon- a 
don aforeſaid, in, Sc. in conſideration that 
the ſaid C. D. at the like requeſt of the ſaid 
A. B. had, before that time, fold and deli- 


vered to the ſaid A. B. divers other goods, 


wares, and merchandizes ; he the ſaid A. B. 
then and there, undertook, and faithfully 
promiſed the ſaid C. D. to pay him fo much 
money as he therefore reaſonably deſerved to 


have. And the ſaid C. D. avers, that he 


therefore reaſonably deſerved to have of the 
laid A. B. other 201. of like lawful money, 
to wit, at London aforeſaid, in the pariſh and 
ward aforeſaid ; whereof the ſaid A. B. af- 


terwards, to wit, on the ſame day and year 


aforeſaid there had notice. And whereas the Money lent. 
ſaid A. B. afterwards, to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, was in— 
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Declarations in Cale. 
debted to the ſaid C. D. in other 20 J. of 
like lawful money, for money by the ſaid 
C. D. before that time laid out, expended, 
and paid for the ſaid A. B. and at his re- 
queſt; and, being ſo indebted, he the ſaid 
A. B. in conſideration N afterwards, 
to wit, on the ſame day and year aforeſaid, 
at London aforeſaid, in, Sc. undertook and 
faithfully promiſed the ſaid C. D. to pay him 
the ſaid laſt- mentioned ſum of money, when 
he ſhould be thereto afterwards requeited, 
And whereas the ſaid A. B. afterwards, to wit, 
on the ſame day and year aforeſaid, at Ion. 
don aforeſaid, in, Sc. was indebred to the 
ſaid C. D. in other 20. of like lawful mo- 
ney, for money by the ſaid C. D. before 
that time laid out, expended, and paid for 
the ſaid A. B. and at his ſpecial inſtance and 
requeſt; and being ſo indebted, he the ſaid 
A, F. in confiderarion” thereof, afterwards, 
to wit, on the ſame e day and year aforelaid, 
at London aforeſaid, in the pariſh and ward 
aforeſaid, undertook and faithfully promiled 
the ſaid C D. to pay him the ſaid laſt-men- 
tioned ſum of money, when he ſhould be 
thereto afterwards requeſted, And wheres! 
the ſaid A. B. afterwards, to wit, on the 
ſame day and year aforeſaid, at London aforc- 
ſaid, in the pariſh and ward aforeſaid, Was 
indebted to the ſaid C. D. in other 200%. of 
like lawful money, for money by the {ai«_ 
A. B. before that time had and received, to 
and for the uſe of the ſaid C. D.; and being 
ſo indebted, he the ſaid A. B. in conſideratio! 
thereof, afterwards, to wit, on the ſame da 
and year aforelaid, at London aforeſaid, /! 
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the pariſh and ward aforeſaid, undertook 
and faithfully promiſed the ſaid C, D. to 
pay him the ſaid laſt- mentioned ſum of mo- 
ney, when he ſhould be thereto afterwards 
requeſted, And whereas the ſaid C. D. af- lnfimul comp | 


terwards, to wit, on the fame day and year Poser. 
aforeſaid, at London aforeſaid, in the pariſh 


and ward aforefaid, accounted together with 
the faid A. B. of and concerning divers 
other ſums of money, before that time due and 


owing, from the ſaid HJ. B to the ſaid C. D. 


and then being in arrear and unpaid; and 
upon that account the ſaid A. B. was then 
and there found in arrear to the ſaid C. D. 


in a large ſum of money, to wit, in the ſum 
of other 20/. of like lawful money: and be- 


ing ſo found in arrear to the ſaid C. D. he 


the ſaid 4. B. in conſideration thereof, af- 


terwards, to wit, on the fame day and year 
aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, undertook, and faith- 
fully promiſed the ſaid C. D, to pay him 
the ſaid laſt-mentioned ſum of money, when 
he ſhould be thereto aiterwards requeſted, 


Yet the ſaid 4. B. not regarding his afore- Concluſion. 


laid ſeveral promiſes and undertakings, ſo 


by him made in this behalf, as aforeſaid, 


but contriving, and fraudulently intending, 
craftily and ſubtilly to deceive and defrapd 
the faid C. D. in this reſpect, hath not yer 
paid the faid ſeveral ſums of money, or any 
part thereof, to the ſaid C. D. (although fo 
to do he the ſaid A. B. was requeſted by the 
laid C. D. afterwards, to wit, on the ſame 
Uay and year aforeſaid, and often afterwards, 

to wit, at London aforeſaid, in the pariſh ard 
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5 debted to the ſaid C. D. in other 401 of 
like lawful money, for money by the ſaid 


C. D. before that time laid out, expended, 
and paid for the ſaid A. B. and at his re- 


queſt; and, being ſo indebted, he the ſaid 


at London aforeſaid, in, &c. undertook ind E 


A. B. in confideration thereof, afterwards, 


to wir, on the ſame day and year aforeſaid, 


faithfully promiſed the ſaid C. D. to pay him 


Money laid 


out, and 


the ſaid laſt- mentioned ſum of money, when 
he ſhould be thereto afrerwards requeited, 
And whereas the ſaid A. B. afterwards, to wit, 


on the ſame day and year aforeſaid, at Ton- 


don aforeſaid, in, Cc. was indebted to the 
ſaid C. D. in other 2o/. of like lawful mo- 
ney, for money by the ſaid C. D. before 


that time laid out, expended, and paid for 


Money bad 


and received, 


the ſaid A. B. and at his ſpecial inſtance and 


requeſt; and being ſo indebted, he the ſaid 
*; Bm conſideration thereof, afterwards, 


to wit, on the fame day and year aforelaid, 
at London aforelaid, in the pariſh and ward 


aforeſaid, undertook and faithfully promiled 


the ſaid C. D. to pay him the ſaid laſt-men- 


tioned ſum of money, when he ſhould be 
thereto atterwards requeſted, And whereas 
the laid A. B. afterwards, to wit, on the 


ſame day and year aforeſaid, at London afore- 
ſaid, in the pariſh and ward aforeſaid, was 


indebted to the ſaid C. D. in other 200% of 


like lawful money, for money by the {aid 


and year aforeſaid, at London aforeſaid, '* 


A. B. before that time had and received, to 
and for the ule of the ſaid C. D.; and being 


ſo indebted, he the ſaid A. B. in conſideration 
thereof, afterwards, to wit, on the fame Gay 


1 the 


* 
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the pariſh and ward aforeſaid, 5 
and faithfully promiſed the ſaid C. D. 
pay him the ſaid laſt- mentioned ſum of mo- 
ney, when he ſhould be thereto afterwards 
requeſted. And whereas the ſaid C. D. af- laß mol come 
terwards, to wit, on the fame day and year N 
aforeſaid, at London aforeſaid, in the pariſh | 
and ward aforeſaid, accounted together with — 
the faid A. B. of and concerning divers 3 
other ſums of money, before that time - due and 1 
owing, from the ſaid 4. B to the ſaid C. D. 
and then being in arrear and unpaid; and 
upon that account the ſaid A. B. was then 

and there found in arrear to the ſaid C. D. 

in a large ſum of money, to wit, in the ſum | 

of other 20. of like lawful money : and be- 

ing ſo found in arrear to the ſaid C. D. he 

the ſaid A. B. in conſideration thereof, af- 
terwards, to wit, on the ſame day and year 
aforeſaid, at London aforeſaid, in the pariſh 

and ward aforeſaid, undertook, and faith- _ 
fully promiſed the ſaid C. D, to pay him 
the ſaid laſt-mentioned ſum of money, when 
he ſhould be thereto afterwards requeſted. 
Yet the ſaid . B. not regarding his afore- Conc! oder. 
faid ſeveral promiſes and "undertakings, ſo 
by him made in this behalf, as aforeſa 1d, 

but contriving, and fraudulently intending, 
craftily and ſubrilly to deceive and defrayd ; 
the faid C. D. in this reſpect, hain not yer N 0 
paid the ſaid ſeveral ſums of money, or any  _ 1 
part thereof, to the ſaid C. D. (although ſo 
to do he the ſaid A. B. was requeited by the 
ſaid C. D. afterwards, to wit, on the fame 
day and year aforeſaid, and often afterwards, 
to wit, at London aforeſaid, in the pariſh and 
| 8 Ward 
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ward aforeſaid), but he to do this, hat!. 
hitherto wholly refuſed, and ſtill refuſes; 
wherefore the ſaid C. D. ſays he is injured, 
and hath ſuſtained damage to the value of 
201. and therefore he brings his ſuit, Sc. 
Deelatios Middleſex, (H.] C. D. late of Weſtminſter, 
for work and in the ſaid county, yeoman, was attached to 
labour with anſwer A. B. in a plea of treſpaſs on the 


horſes, carte, caſe; and whereupon the aid A. B. by E. V. 


and carriages, 5 
by plaintiff his attorney, complains, For that whereas the 


and his ſer- ſaid C. D. on the firſt day of November, in the 
vants, year of our Lord 1782, to wit, at Weſtmin- 
fler, in the ſaid county, was indebted to the 
ſaid A. B. in 201. of lawful money of Great 
Britain, for the work and labour, care and 
diligence of the ſaid 4. B. by him the ſaid 

A. B. (and his ſervants), and with his horſes, 
carts, and carriages, before that time done, 
performed, and beſtowed, in and about the 
buſineſs of the ſaid C. D. and for the ſaid 
C. D. and at his ſpecial inſtance and requeſt: 

and being ſo indebted, he, the ſaid C. D. in 
conſideration thereof, Aktes wart, to wit, on 
the ſame day and year aforeſaid, at Meſtmin- 
fer atoreſaid, undertook and faithfully pro- 

miſed the ſaid C. D. to pay him the ſaid laſt 
mentioned ſum of money when he ſhould be 
Quantum me- thereto afterwards requeſted. And where: 
Fats. i - abr to wit, on the ſame day and year 
. reſaid, at Weſtminſter aforeſaid, in con- 
ſideration that the ſaid A. B. at the like re- 
queſt of the ſaid C. D. had, before that time 
(by himſelf and his ſervants), and with his 
horſes, carts, and carriages, done, performed 
and beſtowed, other his work and labour, 


care and diligence, | in and about other the 
ey | : 2 buſineſs 
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| buſineſs af the ſaid C. D. and for the faid 4.1 
C. D.; he the ſaid C. D. then and there, Eb 1 
ö undertook and faithfully promiſed the ſaid Fe 604 
4. B. to pay him ſo much money as he there- 
fore reaſonably deſerved to have: And the 

| faid 4, B. avers, that he therefore reaſonably 
deſerved to have, of the ſaid C. D. other 

20 J. of like lawful money, to wit, at Weſt- 

| minſter aforeſaid, whereof the ſaid C. D. after- 
wards, to wit, on the ſame day and year 
aforeſaid, there had notice. Add two counts 

for work and labour generally, and for money laid 

| out; yet the faid C. D. not regarding his Condaſ, 
| aforeſaid ſeveral promiſes and undertakings, 

ſo by him made in this behalf aforeſaid, but 
contriving and fraudulently intending, craf- 

tily and ſubrilly to deceive and defraud the 

ſaid A. B. in this reſpe&, hath not yet paid 


W the faid ſeveral ſums of money, or any part 
thereof, to the ſaid A. B. (although ſo to do, 


he the ſaid C. D. was requeſted by the ſaid 
A. B. afterwards, to wit, on the ſame day and 
year aforeſaid, and often afterwards, to wit, 

| at Weſtminſter aforeſaid), but he to do this 

| hath, hitherto wholly refuſed and til] refuſes; 

| wherefore the ſaid A. B. ſays he is injured, 
and hath ſuſtained damage to the value of 
20]. and therefore he brings his ſuit, &c. 

Oxfordſhire, (ſſ.) A. E. "late of Chipping- Dei on 
norton, in the ſaid county, widow, executrix againft an | 
of the laſt will and teſtament of J. E. her e 
late huſband deceaſed, was attached to anſwer ny ee 
A. S. widow, of a plea of treſpaſs on the caſe ; (© her teſla- 
and whereupon the ſaid A. S. by F. F. his tor. 
attorney, complains, For that whereas, the 
ſaid T. E. in his life time, to wit, on the firſt 


day of Otober, in the year of our Lord 1782, 


* —— 
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to wit, at Witney in the ſaid county, was in- 


debted to the ſaid A. S. in 20 J. of lawful 
money of Great Britain, for divers goods, 


wares, and merchandizes, by the ſaid A. &. 


before that time ſold and delivered to the 
ſaid T. E. in his life time, at his ſpecial in- 
ſtance and requeſt; and being ſo bred, he 
the ſaid J. E. in his life time, in conſideration 


thereof, afterwards, to wit, on the ſame day 


and year aforeſaid, at Witney aforeſaid, in the 


county aforeſaid, undertook and faithfully 


' promiſed the ſaid A. S. to pay her the ſaid ſum 
of money, when he ſhould be thereto afterwards 
requeſted, And whereas afterwards, to wit, 
on the ſame day and year aforeſaid, at it. 
_ ney aforeſaid, in the county aforeſaid, | in con- 
ſideration that the ſaid A. S. at the like ſpecial 


inſtance and requeſt of the ſaid T. E. in his 
life time, had, before that time, ſold and de- 


livered to the ſaid 7. E. in his life time, 


divers other goods, wares and merchandizes, 


he, the ſaid 7. E. in his life time, then and 


there undertook and faithfully promiſed the 
ſaid A. S. to pay her ſo much money as ſhe 
therefore reaſonably deſerved to have. And 


the ſaid A. S. avers, that ſhe therefore rea- 
| ſonably deſerved to have of the ſaid T. E. in 


his life time, other 20/7. of like lawful money, 
to wit, at Mitney aforeſaid, in the coun— 
ty aforeſaid, whereof the ſaid T. E. in his 

life time, akterwards, ro wit, on the ſame 
day and year aforeſaid, there had notice. 
Ang whereas the ſaid T. E. in his life time, 
aiterwards, to wit, on the ſame day and year 
aforeſaid, at Witrcy aforeſaid, in the county 
aforeſaid, was indebted to the ſaid 4. S. in 
other 207, of like lawful money, for wore 
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by hs ſaid A. S. before that time laid out, 


expended, and paid for the ſaid J. E. in his 
life time, and at his ſpecial inſtance and re- 


queſt ; and, being ſo indebted, he the ſaid 


„ rs life time, in confideration there- 


of, afterwards, to wit, on the ſame day and 
year aforeſaid, at Mitney aforeſaid, in the 


county aforeſaid, undertook and faichfully 


promiſed the ſaid A. S. to pay her the ſaid 


laſt· mentioned ſum of money, when he ſhould. 
be thereto afterwards requeſted. 
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faid 7. E. in his life time, and the ſaid 4. E. conclution. 


| executrix as aforeſaid, ſince his death, not re- 
carding the ſaid ſeveral promiſes and under- 
takings , ſo by the ſaid J. E. in his lifetime, 


made in this behalf as aforeſaid; but con- 


triving and fraudulently intending, craltily 
and ſubtilly, to deceive and defraud the ſaid 


A. S. in this reſpect, have not, nor hath either 


of them, yet paid the ſaid ſeveral ſums of 
money, or any part thereof, to the ſaid A. S. 


(although fo to do, he the ſaid Z. E. in his 
life time, was requeſted by the ſaid 2. S. and 


the ſaid A. E. executrix as aforeſaid, ſince 


the death of the ſaid 7. E. afterwards, to 
wit, on the firſt day of December, in the year 


of our Lord 1782, and often afterwards, to 


wit, at H/imey aforeſaid, in the county afore- 


ſaid ; but the ſaid 7. E. in his life time, and 
the faid A. E. exccutrix as aforeſaid, ſince his 
death, have, and each of them Hach hitherto 


wholly refuſed, and the faid A. E. executrix 
Aas aforeſaid, ſtill refuſes; wherefore the ſaid 
A. S. ſaith ſhe is 1njured, and hath ſuſtained 
damage to the value of 301. and thercfore 


ſhe brings her ſuit, Oc. 
Middleſex 
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 Midltkſes, (f. ) J. D, late of Weſtminſter, 
in the county of Middleſex, hoſier, was at- 


tached to anſwer D, M. executor of the laſt 
will and teſtament of J. M. deceaſed, in a 


plea of treſpaſs on the caſe; and whereupon 
the ſaid D. M. by E. F. his attorney, com- 


plains, For that whereas the ſaid F. D. on the 


firſt day of November, in the year of our Lord 


1782, to wit, at Weſtminſter, in the ſaid coun- 


ty, was indebted to the ſaid J. M. in his life- 
time, in 1007, of lawful money of Great 
Britain, for divers goods, wares, and mer- 
Chandizes, by the ſaid J. M. in his lifetime, 
before that time, ſold and delivered to the 
ſaid 7. D. and at his ſpecial inſtance and re- 


Ouantum ne- 
fruit. 


queſt; and being ſo indebted, he the ſaid 


J. D. in conſideration thereof, afterwards, 
to wit, on the ſame day and year aforeſaid, 
at Weſtminſter aforeſaid, undertook and faith- 


fully promiſed the ſaid 5. M. in his life time, 
to pay him the ſaid ſum of money, when 
he ſhould be thereto afterwards requeſted. 


And whereas afterwards, to wit, on the 


| ſame day and year aforeſaid, at Weſtminſter 


aforeſaid, in conſideration that the ſaid J. M. 
in his life time, at the like requeſt of the ſaid 
F. D. had, before 'that time, fold and de- 
hvered to the ſaid F, D, divers other Se 
wares, and merchandizc:, he, the ſaid 


undertook and faithfully promiſed the ot 


J. M. in his life time, to pay him ſo much 
money as he therefore rcaſonably deſerved t0 


have; and the ſaid D. M. executor as afore- 


ſaid, avers, that the ſaid J. M. in his life time, 


therefore reaſonably deſerved to have of the 


faid J. D. other 100 J. of like lawful money, 
| to 
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do wit, at Weſtminſter aforeſaid, in the county 

aforeſaid ; whereof the ſaid J. D. afterwards, 

to wit, on the ſame day and year aforeſaid, 

there had notice. Add a count for money laid | 
out. Yet the ſaid F. D. not regarding his Concluſion. 


;  aforelaid ſeveral promiſes and undertakings 


ſo by him made in this behalf as aforeſaid, 
but contriving and fraudulently intending, 
craftily and ſu tilly, to deceive and defraud : 
the ſaid J. M. in his life time; and the ſaid 
D. M. executor as aforeſaid, ſince his death, 
in this reſpect, hath not yet paid the faid 
ſeveral ſums of money. or any part thereof, 
to the ſaid F. M. in his life time, or to the 


| ſaid D. M. executor as aforeſaid, ſince his 

| death, or to either of them (although ſo Co 
do, he che ſaid 7, D. was requeſted, by the 

N ſaid 7, M „ in his lifetime) oftentimes, and 

by the ſaid D. M. executor as aforeſaid, ſince 

his death, afterwards, to wit, on the ſeventh 

ö day of December, in the year aforetaid, to 

{ Wit, at Weſtminſter aforeſaid ; but he to do 

this hath hitherto wholly refuſed, and ſtil] - 

| refuſes; wherefore the ſaid D. M. executor 

as aforeſaid, ſaith he is injured, and hath 

| {uſtained damage to the value of 200 J. and 

| therefore he brings his ſuit, Sc. And he Profere of the 
brings into court here the letters teſtamen- letters teſta- 
| tary of the ſaid 7, A. whereby it fully ap- Tenary- 
pears, that the ſaid D. M. is executor of the 

laſt will and teſtament of the ſaid J. M. and 

| hath the adminiſtration thereof, Sc. 


London (M.) J. T. late of, Sc. was 3 


to anſwer J. D. adminiſtrator of all and ſin- niſtrator. 
gular the goods, chattels, and credits which 


vere of 2, P. deceaſed, in a plea of treſpaſs on 
DD the 
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the caſe: and whereupon the ſaid * D. by 
E. F. his attorney complains, For that where- 


— |<; Jame as in the declaration for an executer, 2 
Concluſton. only calling him adminiſtrator), Yet the ſaid 7. 0 
not regarding, Sc. but contriving, Sc. in 7 
this reſpect hath not yet paid the ſaid ſeveral t 


ſums of money, or any part thereof to the ſaid 
A. P. in his life time, or to the ſaid J. D. 
adminiſtrator as aforeſaid ſince his death, or 
to either of them (to which ſaid John, ad- 
miniſtration of all and ſingular the goods, 
chattels, and credits Which were of the. ſaid 
A. P. at the time of his death, were, by 70. 
mas, by divine providence, Archbiſhop of 
_ Canterbury, Primate of all England, and 
Metropolitan, on the firſt day of November, 
in the year of our Lord 1782, to wit, at 
London aforeſaid, in the pariſh and ward 
aforeſaid, in due form of law granted); (al- 
though to do this the faid J. 7. was requeited 
by the ſaid A. i in his lifetime, oftentimes, and by 
the ſaid J. D. adminiſtrator as aforeſaid, ſince 
his death, to wit, on the ſaid firſt day of 
November, in the year aforeſaid, to wit, at 
London aforeſaid, in the pariſh and ward 
aforeſaid), but 95 to do this hath hitherto 
wholly refuſed, and ſtill refuſes; wherefore the 
ſaid J. D. adminiſtrator as aforeſaid, fays he 
is injured, and hath ſuſtained damage to the 
value of 1co/7. and therefore he brings wh 


Se. 
proſert hic in And he brings! into court here the letter 
Ela, | of ad:niniftration of the ſaid A. which ſuſ⸗ 


ficiently prove the granting thereof in form 
aforeſaid, the date whereof is the day and 
year in that behalf above. mentioned. 

Af We (ate 


*. „ TILE. 
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Middleſex, (ſſ.) C. O. late of V apping, in Declaration 
the county of Middleſex, merchant, was at- by the aflig- | 
tached to anſwer to K. G. and K. J. aſügnces "art 0 
of the eſtate, debts, and effects which were of e 7 
H. B. a bankrupt, according to the form of jnfurance, and 
| the ſtatutes made and now in force concern- work done by 
| ing bankrupts, in a plea of treſpaſs on thee DALEropts 
cale; and whereupon the ſaid R, G. and 
K. T. aſſignees as aforclaid, by F. A. their 
attorney, complain, That whereas the ſaid 
C. O. on the 1ſt day of March, in the year 
of our Lord 1781, to wit, at Z/eftmirfter, in 
| the county of Middleſex aforelaid, was indebt- 
ed to the ſaid H. B. before he became bank- 
rupt, in the ſum of 160). of lawful money of 
Great britain, for premiums of inſurance be- 
fore that time due, and payable from him 
the {aid C. to the faid I. B. before he be- 
came a bankrupt, for and upon divers large 
ſums of money before that time ſubſcribed 
by the ſaid H. B. upon divers policies of aſ- 
ſurance to him the ſaid C. and at his ſpecial 
inſtance and requelt ; ; and being ſo indebted, 
he the faid C. in conſideration thereof after= 
| wards, to wit, on the ſame day and year 
| aforeſaid, at Weſtminſter aforeſaid, in the 
| county aforeſaid, undertook, and to the faid 
H. B. before he He bankrupt, and then 
and there faithfully promiſed to pay him, the 
ſaid H. B. the ſaid ſum of money, when he 
the ſaid C. ſhould be thereunto afterwards re- 
queſted. And whereas allo the ſaid C. after- 
wards, to wit, on the ſame day and year 
aforeſaid, at Weſtmin/iler aforeſaid, in the 
county aforeſaid, was indebred to the ſaid 
A. B. before he became a bankrupt, in the 


further 
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further ſum of 1601. of like lawful money, 
for the work and labour, care and diligence 
of the ſaid H. B. before that time done, per- 
formed, and beſtowed in and about the bu— 
ſineſs of the ſaid C. and for the ſaid C. at his 
like ſpecial inſtance and requeſt; and being 
ſo indebted; he the ſaid C. in conſideration 

thereof afterwards, to wit, on the ſame day 
and year aforeſaid, at Weſi minſter aforeſaid, 
in the county aforeſaid, undertook, and to 
the ſaid H. B. before he became bankrupt, 
then and there faithfully promiſed to pay 
him the ſaid ſum of money laſt mentioned, 
when he the ſaid C. ſhould be thereunto 
afterwards requeſted. And whereas alſo after- 


wards, to wit, on the ſame day and year 


aforeſaid, at Weſtminſter aforeſaid, in the 
county aforeſaid, in conſideration that the 
| ſaid H. B. before he became bankrupt, had, 
before that time, done, performed, and be- 


ſtowed other his work and labour, care and 
diligence, in and about other the buſineſs of 


the ſaid C. and for the ſaid C.; and at his like 
ſpecial inftance and requeſt, he the ſaid C, 


undertook, and to the faid H. B. before he 
became bankrupt, then and there faithfully 


promiſed to pay to him ſo much money as he 


therefore reaſonably deſerved to have for the 


7 ſame, when he the ſaid C. ſhould be there- 
unto afterwards requeſted; and the ſaid 


R. G. and R. T. aſſignees as aforeſaid, aver 
that the ſaid H. B. before he became bank- 
rupt, therefore reaſonably deſerved to have 
of the ſaid C. another ſum of 160!7. of like 
lawful money, to wit, at Weſtminſter afore- 
ſaid, in the county aforeſaid, whereof the ſaid 


C. afterwards, to wit, on the ſame day and 


C * 
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year aforeſaid, there had notice (add a count 


| for money paid, and money hadand received): 

W yet the {aid C. not regarding his faid ſeveral Concluſion, 
| promiſes and undertakings fo by him made 

in manner aforeſaid, but contriving and frau- 

| dulently intending, craftilly and ſubtilly to 
deceive and defraud: the faid f. before he 
became a bankrupt; and the ſaid R. C. and 

Ei. F. aſſignees as aforeſaid, ſince the bank- 

| ruptcy of the ſaid H. in this reſpect, hath not 


paid the ſaid ſeveral ſums of money, or any 
pare thereof to the ſaid H. before he became 
a bankrupt, or to the ſaid R. G. and R. T. 


aſſignees as aforeſaid, ſince he became a 
bankrupt, or to either of them (although ſo 
to do, he the {aid C. was oftentimes requeſt- 
ed by the ſaid H. before he became a bank- _ 
rupt, and by the ſaid R. C. and R. T. afſig- 
| nees as aforeſaid, ſince he became bankrupt, 7 
| to wit, on the 1ſt day of January, in the year 
| of our Lord 1783, and often atterwards, to 
wit, at Meſtminſter aforeſaid, in the county 
aforeſaid), but he to pay the ſame to them, 
| or either of them, hath hitherto wholly re- 
| fuſed, and to pay the ſame to the ſaid i, G. 
and E. 7. aſſignees as aforeſaid, ſtill dot re- 

| fuſe ; wherefore the ſaid R. G. and /, 7. 
aſſignees as aforeſaid, ſay they are Injured, | 
aud have ſuſtained damage to the value of 
| 1601. and therefore they bring their ſuit, Oc. 


Middleſex, to wit, Jaties Ree, late of Wieſt- Declaration 


ninſter, in the ſaid county, yeoman, was at- on Note, 

| tached to anſwer John Doe in a plea of treſ- P . 
| paſs on the caſe, and whereupon the ſaid 
John, by J. . Ri attorney, complains, 


drawer. 


oF Lat 
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That ne the ſaid James, on the 1ſt day 
of May, in the year of our Lord 1783, to 
wit, at Weſtminſter, in the county aforeſaid, 
made his certain note in writing, commonly 
called a promiſſory note, his own proper 
hand being thereto ſubſcribed, bearing date 


the ſame day and year aforeſaid, and then 


and there delivered the ſaid note to the ſaid 

John; and thereby, fix weeks after the date 

thereof, promiſed to pay to the ſaid John, by 

the name of Mr. Doe or order 20l. for value 
received; by reaſon whereof, and by force of 

the ſtatute in ſuch caſe made and provided, 

the ſaid James became liable to pay to the 

| ſaid John the ſaid ſum of money mentioned 

in the ſaid note, according to the tenor and 

effect of the ſaid note; and being ſo liable, he 

the ſaid James, in conſideration thereof, after- 

wards, to wit, on the ſame day and year 

aforeſaid, at Weſtminſter aforeſaid, undertook, 

and faithfully promiſed the ſaid Fohn, to pay 

him the ſaid ſum of money mentioned 1n the 

ſaid note, according to the tenor and effect 

of the ſaid note. And whereas the ſaid Fames, 
afterwards, to wit, on the 15th day of 7unt, 

in the year aforeſaid, at }Yeſtminſter aforeſaid, 

was indebted to the laid John in 3ol. of law- 

ful money, Sc. add a count for money leu, 
money bad and received, and the common Cir 

cluſion. 

Indorſe: London, (fl.) S. E. late of London, mer. 
againſt the chant, was attached to anſwer F. R. in a plea 
. of treſpaſs on the caſe; and whereupon the 
geswer refu- ſaid F. R. by R. L. his attorney, complains 
ſiag pay ment. For that whereas one E. H. on the 3d day 0' 


Mey, in the year of our Lord 1 178 3, to wit, 
9 
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Mary le Bow, in the ward of Cheap, made 
her certain note in writing, commonly called 
ing thereto ſubſcribed, bearing date the ſame 
delivered the ſaid note to the ſaid S. by 
which note ſhe the ſaid E. H. promiſed to 
pay to the ſaid S. by the name of Mr. S. E. 


the ſum of 95. for value received: and the 


the making thereof, and before the payment 


of the ſaid ſum of money in the ſaid note 


ö ſpecified, or of any part thereof, and alſo 


| for payment thereof, to wit, on the ſame 
| hand being thereon ſubſcribed, by which 
| fied to be paid ro the ſaid F. and then and 


made on the ſaid note as aforeſaid, ſhe the 
| ſaid E. H. afterwards, to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, 


-in the pariſh and ward aforeſaid, had notice, 
ca by means whereof, and by force of the ſta- 
he ¶ tute in ſuch caſe made and provided, he the 


5, faid S. became liable to pay to the ſaid F. 
of MW the ſaid ſum of money in the ſaid note ſpe- 
it, cited, according to the tenor and effect of 

NR 


it London aforeſaid, in the pariſh of Saint 


a promiſſory note, her own proper hand be- 


day and year aforeſaid, and theri and there 


or order, four months after the date thereof, 
ſaid S. to whom, or to whole order the pay- 


ment of the ſaid ſum of money in the ſaid 
note ſpecified, was, by-the ſaid note, after 


| before the time appointed by the ſaid note 


| day and year aforeſaid, at London aforeſaid, 
Sc. indorſed the ſaid note, his own proper 


| ſaid indorſement he the ſaid S. E. appointed 
the ſaid ſum of money in the ſaid note ſpeci- 


there delivered the ſaid note ſo indorſed to 
| the ſaid F. of which faid indorſement ſo 


the 
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the ſaid note, and of the ſaid indorſement ſo 
made thereon as aforc{aid, when he ſhould. 


| fo liable, he the ſaid S. in conſideration there- 
of, afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, Sc. un- 


note ſpecified, according to the tenor and 
effect of the ſaid note, and of the ſaid in- 


ed. And the ſaid F. avers, That he the ſaid 


mentioned, and by the ſaid note appointed 
for payment thereof, to wit, on the 11th 


London aforeſaid, in the pariſh and ward 


money in the ſaid note ſpecified, according 


thereof as aforeſaid, or at any other time 
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be thereto afterwards requeſted, and being 


dertook, and faithfully promiſed the ſaid F. 
to pay him the ſaid ſum of money in the ſaid 


dorſement ſo made thereon as aforeſaid, 
when he ſhould be thereto afterwards requeſt- 
F. did, after the end and expiration of the 
ſaid ſpace of four months in the ſaid note 


day of September, in the year aforeſaid, at 


a 
era! 
toget 
it, 
hard 
. P. 
to the tenor and effect of the ſaid note, and Indi. 
of the ſaid indorſement ſo made thereon as Hud t. 
aforeſaid, but that rhe faid E. did not, at 
the ſaid time when the ſaid note was fo 
tewn and preſented to her for payment 


aforeſaid, ſhew and preſent, and caule to be 
thewn and preſented the ſaid note to the ſaid 
E. for payment thereof, and then and there 
requeſted her to pay him the ſaid ſum of 


ders A 
Ine {aj 
In the 
n aſc 
bid, a 
OM t 
I'oved 
Ertain 
roper 
g dat 


whatſocver, hitherto pay or cauſe to be paid 
unto him the ſaid F. che ſaid ſum of money 
in the ſaid note ſpecified, or any part there: 
of, but then and there wholly retuſed, and 
neglected, and ſtill doth refuſe and neglef 
!o to do, whereof the ſaid-S, afterwards, 0 

wit, 
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London aforeſaid, &c. had notice: And 


claſton. 


E. B. in a plea of treſpaſs on the caſe; and 


eit, on the ſame day and year aforeſaid, * 


whereas the ſaid &. afterwards, to wit, on the 

ſame day and year laſt aforeſaid, at London 
aforeſaid, in, Cc. was indebted. Add acount 
| for money had and received, and common con- . 


London, (l.) T. GC: late of Fenn mer- Drawees 


W chant, was attached to anſwer 7. P. and pine 


accep 1oory on 2, 


uhereupon the ſaid J. P. and E B. by d. D. bill ofex- 


[their attorney, complain, That whereas, at change. 


the ſeveral times hereafter mentioned, the 
id T. C. F. P. and E. B. and one 7. G. 
were perſons reſiding, trading, and uſing 
commerce within this kingdom of England, 


Whereas the ſaid F. P. and E. B. at thoſe ſe- 
b beral times, were partners and joint dealers 
a fogether in their trade and commerce, to 
i, at London aforeſaid, in the pariſh and 
brd aforeſaid: And whereas the ſaid J. C. 
g . E. B. and J. G. being fo reſident, 


trading, and uſing commerce as aforeſaid, 


ders and joint dealers together as aforeſaid, 
he faid 7. G. on the 29th day of September, 
| the year of our Lord 1783, to wit, at Lon- 


om time immemorial there uſed and ap- 

roved of within this kingdom, made his 
rtain bill of exchange in writing, his own 
oper hand being thereto ſubſcribed, bear- 


. meme HG 


Ito wit, at London aforeſaid, 1n the pariſh of 
| Saint Mary le Bow, in the ward of Cheap. nd 


as nd the ſaid F. P. and E. B. ſo being part- 


In aforeſaid, in the parith and ward afore- 
ud, according to the cuſtom of merchants, 


| date the day and year aforeſaid, and then 
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Partners tached to anſwer to 7. W. and M. K. of a ple 
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and there directed the ſaid bill to the ſaid 
T. C. by the name of Mr. J. C. merchant, 
in Milk-ftreet, London, and thereby required 


the ſaid 7. C. to pay, three months after the 


date of the ſaid bill, to the ſaid J. P. and 


and E. B. by the names of Meſſrs. J. P. 


and E. B. or order 801, pounds for value re- 
ceived; which ſaid bill of exchange he the 
ſaid 7. C. afterwards, to wit, on the day and 
year aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, upon ſight thereof 
accepted, according to the cuſtom aforeſaid, 
and by reaſon thereof, and according to the 
ſaid cuſtom, and by the law of merchants, 
the ſaid J. C. became liable to pay to the ſaid 
J. P. and E. B. the ſaid ſum of 80l. in the 
1aid bill of exchange ſpecified, according to 
the tenor and effect of the ſaid bill of ex- 
change, and of his acceptance thereof, and 
being fo liable, he the ſaid T. C. in conſide- 
ration thereof afterwards, to wit, on the 
fame day and year aforeſaid, at London afore- 
ſaid, in the pariſh and ward aforeſaid, un- 
dertook and faithfully promiſed the {aid 
J. P. and E. B. to pay them the ſaid ſum of 
money in the ſaid bill of exchange ſpecified. 
according to the tenor and effect of the ſaid 
bill, and of his acceptance thereof. Au 
eohereas the ſaid F. C. afterwards, to wit, 
on Sc. at Sc. add a count for money had al 
eceived, and the common concluſion. 
Indorſees London, (fl.) F. X. late of, Sc. was at 
2 70 , of treſpaſs on the caſe; and whereupon the 
bill drawn by faid 7. . and W. A. by §. U. their attol 
partner pay: ne x, complain, For that whereas certain by 
| 10M 
1 
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ſons carrying on trade and commerce under able to their 

the name, ſtyle, and firm of S. F. and Co. o order. -Y 

on the 3d day of October, in the year of our 1 

Lord 1782, to wit, at London aforeſaid, in, : 
Fc. according to the uſage and cuſtom of 

| merchants, from time immemorial uſed and 

approved of, made their certain bill of ex- 

| change, the hand-writing of one of them for 
himſelf, and the other of them being there- 
unto ſubſcribed, and the ſaid bill, bearing 
date the ſame day and year aforeſaid, then 
and there directed to the ſaid F. K. by the 

name and addition, ſtyle, firm, and de- 

| ſcription of Mr. J. R. and Co. merchant, 

| Liverpool, and thereby required the ſaid 7. K. 

| two months after date, to pay to their own 

| order 106). 5s. value received, and to place 

the ſame to account of the ſaid S. F. and Co. 

| which ſaid bill of exchange he the ſaid J. R. 

| afterwards, to wit, on the ſame day and year 

| aforeſaid, at London aforeſaid, in, &c. upop 

fight thereof accepted, according to the ſaid 

| cultom, payable in London, not N 

| one month; and the ſaid T. and Co, 

| whoſe order the payment of the ſaid ſum of | 

| money mentioned in the ſaid bill was to be 

| made afterwards, and before the payment of 

che ſaid ſum of money mentioned in the fail 

| bill, or of any part thereof, and alſo before = 

| the time appointed by the ſaid bill for pay- | ml 

ment thereof, to wit, on the ſame day and 

| year aforeſaid, at London aforeſaid, in, Sc. 

aindorſed the faid bill, the hand-writing of 

plc} one of them for himſelf, and the other of 

the them being thereunto ſubſcribed, according 

cor to the faid cuſtom, and by that indorſemeut | 

10 . appointed 
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liable to pay to the laid 7. W. and V. k. 


thereon as aforeiaid, and of his ſaid accept- 


wp. 7 2 
Feciaration 
for an attor- 

ney 3 Pill. 


aforeſaid, in, Sc. had notice; by means waere- 
of, according to the ſaid cuſtom, and by the 


London aforeſaid, in, Sc. undertook, 28d 
FJ. W. and IF, K. to pay them the ſaid ſum | 


of money mentioned in the ſaid bill, accord- 


as aforeſaid, and of his faid acceptance there- 


the court here, to anſwer E. A. Gentleman, 


Declarations in Cale. 


appointed the contents of the ſaid bill to be 
paid to the ſaid 7. V. and. W. K. and then 
and there delivered the ſaid bill fo indor{cd 
to the ſaid 7. V. and V. K. of which ſaid 
13dorſement ſo made on the ſaid bill as atore- 
jaid, he the ſaid F. R. afterwards, to wit, on 
the fame day and year aforeſaid, at Lond avi; 


law of merchants, the ſaid F. R. became 


the ſaid lum of monev mentioned in the ſaid 
bill, according to the tenor and effect of the 
{aid bill, and of the ſaid indorſement ſo made 


ance thereof, and being ſo liable, he the taid 
F. F. in conſideration thereof, afterwards, to 
wit, on the {ame day and year aforeſaid, at 


then and there faithiully promiſed the fail 


ing to the tenor and effect of the ſaid bill, 
and of the ſaid indoriement fo made thereon 


of. Add a count for money bad and receiv, 

tent aud advanced, common concluſton. 
Middleſen, (ſſ.) IL. H. was attached by his 

Majeſty's Writ of Privilege, iſſuing out 0! 


one of the attornies of the court of the Bench 
here: uccording to the liberties and privl- 
leges of the jame court, for ſuch attornies 
and other miniſters of te ſame bench, from 
time out of mind uſed and approved of in tie 
lame court, of a plea of treſpaſs on the cale, 
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Se. nnd thereupon the ſaid E. A. in his pro- e 1 
per perſon, complains, That whereas the laid 14 
I. H. on the 19th day of May, in the year of . _ 7.0 
our Lord 1782, at Meſtminſter, in the county $ 
of Middleſex, was indebted to the ſaid E. A. in : 
the ſum of 300. of lawtul money of Great Bri= 
tain, for work and labour as an attorney and 
ſolicitor, before then done and performed by _ | 
the ſaid E. A. upon the retainer, and at the 1 
ſpecial inſtance and requeſt of the ſaid L. H. in 46 
and about the proſecuting, defending, and ſo- 
liciting divers cauſes, ſuits, and bulineſles : 
for the ſaid L. H. and for money paid, laid 
out, and expended, by the ſaid E. A. at the 
like inſtance and requeſt of the ſaid L. H. in 
and about the proſecuting, defending, and 
ſoliciting of thoſe cauſes, ſuits, and buſi- 

| neſſes, and for money due to the ſaid E. A. 

| for his fees due, and of right payable to him 

in that reſpect; and being ſo indebted, the 

faid L. L. in conſideration thereof, after- 

| wards, to wit, on the ſame day and year 

| aforeſaid, at Weſtminſter aforeſaid, in the 

| county aforeſaid, took upon himſelf, and 

then and there faithfully promiſed the ſaid 

E. Ad. that he the ſaid L. H. would well and 

truly pay to the ſaid E. A. the ſaid ſum of 

Zool. when he, the ſaid L. I. ſhould be there- 

| unto afterwards requelted, And whereas alſo, Quart. 

| afterwards, to wit, on the ſame day and year meruit, | 

aforeſaid, at Weſtminſter atorelaid, in the 

| county aforciaid;” in conſideration that the 

laid E. A. upon the retainer, and at the like 

inſtance and requeſt of the ſaid L. H. had 

before that time, done and performed other 


Vork and labour as an attorney and ſolicitor 
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Ti t would well and truly 
E. A. ſo much money as he the ſaid E. A. 
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in and about the proſecuting, defending 


and ſoliciting divers other caves and ſuits a . 


law, for the ſaid L. H. he the ſaid L. H. 


took upon himſelf, and then and there faith- 


fully promiſed the ſaid E. A. that he the ſaid 
pay the ſaid 


reaſonably deſerved to have for his ſaid laſt 


mentioned work and labour, and ſo much 


money as was due to the ſaid E. A. for his 


fees due, and of right payable to him in that 
reſpect, when he the ſaid L. H. ſhould be 


thereunto afterwards requeſted. And the 


ſaid E. A. in fact faith, that he reaſonably 
deſerved to have of the ſaid L. H. for his laſt 
mentioned work and labour, and for his fees 


due, and of right payable to him in that re- 


ſpect, other 300. of like lawful money, to 


wit, at Weſtminſter aforeſaid, in the county 
aforeſaid : whereof the ſaid L. H. of the ſaid 


E. A. then and there had notice. And where- 


as alſo, the faid L. H. afterwards, to wit, on 
the ſame day and year aforeſaid, at Weft- 
minſter aforeſaid, in the county aforeſaid, he 
indebted to the ſaid E. A. in other 3oo!, of 
like lawful money, for other work and la- 
bour, care and diligence of the faid E. A. by 
the ſaid E. 4. before that time done, per- 
formed, and beſtowed in and about the draw- 
ing, making, and ingroſſing of divers deeds 
and writings for the ſaid L. H. at his like in- 
ſkance and requeſt ; and being ſo indebted, 
he the ſaid L. H. in conſideration thercof, 
afterwards, to wit, on the ſame day and yea! 
above ſaid, at Weſtminſter aforeſaid, in the 
county aforeſaid, undertook, and to the 2 
| E 
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E. 4. then and there fairhfully Smits; to 


pay him the ſaid 300. laſt mentioned, when 
he the ſaid L H. ſhould be thereunto after- 


wards requeſted. And <chereas alſo, after- 
| wards, to wit, on the ſame day and year 
aboveſaid, at Meſtminſter aforeſaid, in the 


county aforeſaid, in conſideration that mm - 
ſaid E. A. had, before that time, at the 
like inſtance and requeſt of the ſaid L. H. 
done, performed, and beſtowed other work 
and labour, care and diligence,. in and 
about the drawing, making, and ingroſſing i 
of divers other deeds and writings, for the 
| faid L. H. he the ſaid L. H. undef took and 
to the ſaid E. A. then and there faithfully 
| promiſed to pay him ſo much money as he 
| therefore reaſonably deſerved to have, when _ 
| he the ſaid L. H. ſhould be thereunto after- _ 
| wards requeſted : and the ſaid E. A. avers, 
that he therefore reaſonably deſerved to have 
of the ſaid L. H. other Zool. of like lawful 
money, to wit, at Weſtm nſter aforeſaid, in 
| the county aforeſaid, whereof the ſaid L. H. 


| of the ſaid E. A. then and there had notice. 


| Add a count for money lent and advanced, for 


| money laid out and expended, for morey had and 
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| received, and on an account ſtated. Nevertheleſs, Conclaſon, 


| the ſaid L. II. not regarding his ſaid ſeveral 


| promiſes and ondertakings, by him made in 
| this behalf as aforeſaid, but contriving, and 
fraudulently intending, craftily and Tubcil- 
| ly to deceive and defraud the {aid . 
this reſpect, hath not yet paid the ſaid ſeveral 
ſums of money, or any part thereof to the 


| laid E. A. (although io to do, the ſaid L. H. 
| alterwards, to wit, on the 20th day of May, 


in 


250 
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in the ſaid year of our Lord, 1782, and often 
afterwards, at Weſtminfter aforeſaid, in the 


county aforeſaid, by theſaid E. A. was requeſt- 
ed), but to pay the ſaid ſeveral ſums of money, 


or any part, to the ſaid E. A. hath wholly 


refuſed, and the ſaid L. II. ſtill doth refulc 


to pay the ſame to the ſaid E. A. To the da- 
mage of the ſaid E. A. of 300 J. and there. 
fore he brings his ſuit, E. Add pledges to 

proſecute. 
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LONDON, (f.) C. D. late of Londen, gro- 


eee 6gainft cer, was ſummoned to anſwer A. B. of a 


651. gor. 


plea, that he render to him, the faid A. B. 
800 J. of lawful money of Great Britain, 
which he owes to, and unjuſtly detains from 
him; and whereupon the ſaid A. B. by 


E. F. his attorney, complains, For thet 


whereas the ſaid C. D. on the 20th day of 
April, in the year of our Lord 1783, to wit, 
at Londen atoreſaid, in the pariſh of &. Mary 
le Bote, in the ward of Cheap, by his certain 
writing obligatory, ſealed with the ſeal of 


"the Tfaid- CD: 1 held and firmly 


bound onto the jaid A. B. in the ſum of 
800 J. to be paid to the ſaid A. B. when he 
mould be thereto afterwards requeſted, Tet 
the {aid C. D. (altho' often requeſted, &c.) 


bath not yet paid the ſaid 800 J. or any part 


thereof, to the ſaid A. B. but he to pay the 
lame hath hitherto wholly refuſed, and ſtill 
doth refuſe ; wherefore the ſaid A. B. ſaith, 


ne is in, jured, and hath ſuſtained damage to 
the 
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the value of 10 J. and therefore he brings his 
ſuits Sc. 
And he brings! into court here the ſaid writ- rina, 
ing obligatory, ſealed with the ſeal of the ſaid 
C. D. which gives ſufficient evidence of the 
debt aforeſaid, in form aforeſaid, the date 
whereof is the day and year aforeſaid, &c. 
London, (H.) G. F. late Of London, gro- Peelend 
cer, was ſummoned to anſwer J. W. and S. ia debt, opon 
MS. wit E of a plea, that he render to the ſaid à bond given 
J. H. and S. the {um of 1007. of lawful mo- e 
ney 5 Great Britæin, which he owes to, and ſale, 
un juſtly detains from them; and whereupon 
the ſaid 7. V. and S. by 4. B. their attor- - 
ney, complain, Jer that whereas the ſaid 
G. F. on the 21ſt day of November, in the 
year of our Lord 1771, to wit, at London 
aforeſaid, in the pariſh of Sz. Mery le Bow, 
in the ward of Cheap, by his certain writing 
obligatory, ſealed with his ſeal, becaine held 
and firmly bound to the ſaid S. by the name 
of §. H. ſpinſter, whillt ſhe was ſole, and 
before her intermarriage with the ſaid . . 
in the ſum of 1004. of good and jawful mo- 
ney of Great Britain, to be paid to the ſaid 
$. when he the ſaid G. F. ſhould be thereunto 
afterwards requeſted ; yet the ſaid G. F. (al- 
though often requeſted) hath not yet paid the 
aid fum of 1001. or any part thereof, to the 
laid $, whilſt ſhe was ole, and before her 
intermarriage with the ſaid 7. V. or to 
the ſaid F, W. and S. ſince the marriage ce- 
lebrated between them, or to either of them, 
but he to pay the ſame hath hitherto wholly 
refuſed, and to pay the ſame to the ſaid 
J. M. and 5. ſtill doth refuſe; wherefore the 


laid 


whilſt a eme. = 
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5 Declaration 
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ſaid J. W. and S. his wife, ſay, they are in- 


jured, and have ſuſtained damage to the va- 


lue of lol.; and therefore they bring their 
ſuit, Sc. 
And they bring lere into court the ſaid 
writing obligatory, ſealed with the ſeal of 
the ſaid G. F. which gives ſufficient evi— 
dence of the debt aforeſaid, in form afore- 
| ſaid, the date whereof 1s the — and year 
aboveſaid. 
Middleſex, to wit, 8. F. late of, Ge, was 
ſummoned to anſwer R. T. and F. A. af- 
ſignees of the eſtate, debts, goods, and ef- 
fects, of F. M. a bankrupt, according to 


the form of the ſtatutes made and now in 
force concerning bankrupts, of a plea, that 


he render to them the ſum of 1420/. of 


Concluſion. 


good and lawful money of Great Britain, 


which he owes to, and unjuſtly detains from 


them; and whereupon the ſaid R. 7. and 


J. A. by FJ. B. their attorney, complain, 
That whereas the ſaid S. F. before the ſaid 
J. M. became a bankrupt, to wit, on the 


8th day of January, in the year of our Lord 


1781, at Weſtminſter, in the ſaid county, by 
his certain writing obligatory, ſealed with his 
ſeal, and then and there by him duly made 
and delivered, and bearing date the ſame 
day and year aforeſaid, acknowledged him- 
ſelf to be held and firmly bound to the 
ſaid F. M. in the ſum of 1420 J. of good 
and lawful money of Great Britain, to be 
paid to the ſaid F. M. or his certain attor- 
ney, executors, adminiſtrators, or aſligns, 
when he the ſaid S. F. ſhould be thereunto 
afterwards requeſted; Yet the ſaid S. J. 
_ (ulthoogh Dy the ſaid J. M. before he be- 


came 
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came a bankrupt, and by the ſaid R. T. 


and J. A. aſſignees as aforeſaid, ſince he be- 
came a bankrupt, often requeſted, &c.) did 
not pay to the ſaid F. M. before he became 
- a bankrupt, nor to the ſaid R. T. and 7. A. 
aſſignees as aforeſaid, ſince the ſaid F. M. 
became a bankrupt, or to either of them, 
the ſaid 1420 J. or any part thereof; but 

he to pay the ſame, or any part thereof, 5 

| hath hitherto wholly refuſed, and til] doth 
refuſe ; wherefore the ſaid R. „„ 
aflignees as aforeſaid, ſay, they are injured, 
and have ſuſtained damage to the value of 


10 J. and therefore they bring their ſuit, &c, 


And the ſaid R. T7. and J. A. aſſignees as 
aforeſaid, now bring here into court the 


ſaid writing obligatory, ſealed with the ſeal 


of the ſaid S. F. which gives ſufficient evi- 


dence of the debt aforeſaid, in form afore- 
ſaid, the date whereof is the ſame day and 
year in that behalf above mentioned, Sc. 
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London, (ſſ.) FJ. T. late of, Sc. was at- The like at 
tached to anſwer C. P. and R. S. executors the ſuit oy 


of the laſt will and teſtament of P. P. Eſq; 


deceaſed, of a plea, that he render to them 
2400 J. of lawful money of Great Britain, 


which he unjuſtly detains from them; and 


whereupon the ſaid C. P. and K. S. by S. UV. 
their attorney, complain, For that whereas 


the ſaid J. T. on the 25th day of March, in 
the year of our Lord 1777, at Londen afore- 


laid, to wit, in the pariſh of &.. Mary le Bow, 


in the ward of Cheap, by his certain writing 
obligatory, ſealed with the ſeal of the faid 
F. T. acknowledged himſelf to be held and 


firmly bound unto the ſaid P. P. deceated, 
in his life time, in the aforeſaid ſum of 


24001. 
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24001, of lawful money of Great Britain, to 
be paid to the ſaid P. P. deceaſed, his exe- 
cutors, adminiſtrators, or aſſigns, when he 
the ſaid J. T. ſhould be thereto afterwards 
requeſted ; nevertheleſs the ſaid F. T. (al- 
though often requeſted by the ſaid P. P. de- 


ceaſed, in his lifetime, and by the ſaid C. P. 


and R. S. ſince the deceaſe of the ſaid P. P. 
hath not rendered or paid the ſaid ſum of 
2400 J. or any part thereof, to the ſaid P. P. 
deceaſed, in his lifetime, neither hath he 
rendered the ſame, or any part thereof, to 
the ſaid C. P. and R. S. ſince the deceaſe of 
the ſaid P. P.) but to render or pay the 


Tame to the ſaid P. P. deceaſed, in his life- 


P rofert in cur. | 


Declaration 

in debt, upon 
judgment, re- 
covered in the 


ee ee 


defendant. | 


time, and alſo to them the ſaid C. P. and 
N. S. ſince the deceaſe of the ſaid P. P. he 

the ſaid J. T. hath hitherto wholly refuſed, 
and ſtill doth refuſe; wherefore the "XY 


C. P. and R. S. executors as aforeſaid, ſay, 


they are injured, and have ſuſtained damage 
to the value of 30. and therefore they bring 
ſuit, Ge. 
And the ſaid C. P. 3 R. S. bring here 
into court the letters teſtamentary of the jad | 
P. P. deceaſed, by which it ſufficiently ap- 
pears to the court here, that they are the 
executors of the ſaid P. P. and have the 
adminiſtration thereof, Oc. | 
Middleſex, (f.) J. I. late of Oxferd, | 
the county of Oxford, yeoman, was "oy 
moned to anſwer TJ. B. in a plea, that he 
render to the ſaid T. B. 22 J. of lawful mo- 
ney of Great Britain, which he owes to, and 
unjuſtly detains from him; and where-_ 
upon the ſaid 7. B. by S. U. his attorney, 
complains, For that whereas the ſaid 7. B. 
3 e 


Declargtions in Debt. 


heretofore, to wit, in Michaelmas term, in 


| the 23d year of the reign of his preſent 


Majeſty, in the court of our Lord the. 
King of the Bench, before Alexander Lord 


Loughborough, and his companions, then 


juſtices of our faid Lord the King of the 


Bench aforeſaid, to wit, at Ve miſter, in 
the county of Middl:/ex, by the conſidera— 


tion of the ſaid court, recovered againſt the 
aid 7. H. 221. Which were adjudged to 
the ſaid 7. B. in and by the ſaid court of 


the Bench, according to the form of the 


| ſtatute in that cafe made and provided, for 
| his coſts and charges, which he had 
ſuſtained in and about his defence in a 
certain plea of treſpaſs on the caſe, on 
promiſes, againſt the ſaid 7. B. at the ſuit 
of the ſaid J. H. whereof the ſaid F. H. 


is convicted, as by the record and proceed- 


| ings thereof, remaining in the ſaid court of 
the Bench aforclaid; here, to wit, at 7. 
ninſter aforeſaid, more fully appears; Wich 


| laid judgment ſtill remains in full force, vi- 


gour, and effect, not in the leaſt reverſed, 


annulled, paid off, or any ways ſatisfied; 


and the ſaid 7. B. hath not yet obtained 1 


| any execution of the ſaid judgment, where- 
by an action hath accrued to the {aid T. B. 
| to demand and have of the ſaid F. H. the 


| ſaid 22 J. above demanded ; Let he fad 
J. H. (although often requeſted, Sc.) hath _ 
not yet rendered to the laid 7. B. he ick 


| 22], or any part thereof, but he the ſaid 


J. H. to render the ſame, or any part there- 


of, to the ſaid 7. B. hath hitherto wholly 
refuſed, and ſtill refuſes lo to do; wherefore 


the 


_ 


's 
41 


— - _ = 
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the ſaid T. B. ſaith, that he is injured, and 


hath damage to the value cr 101. and there- 


fore he brings his ſuit, &c. 


Declaration 


upon a jodg- 


ment recover- 


ed in an in- 
ferior court. 


Oxfordſhire, (ſſ.) J. C. late of Be, in 
the ſaid county, Innkeeper, was ſummoned 
to anſwer H. C. in a plea, that he render to 
him the ſaid H. 5. 175. 2d. of lawful money 


of Great Britain, which he owes to and un- 
juſtly detains from him; and whereupon the 
ſaid H. by S. U. his attorney, complains, 


For that whereas, the ſaid H. at the county 


court of R. L. Eſq. ſheriff of the ſaid county 
of Oxford, holden for the ſaid county at Ox- 


ford, in the ſaid county, and within the juriſ- 


diction of the ſaid court, on the 24th day of 


O#Zober, in the year of our Lord 1780, came 


in his proper perſon, and then and there, in 


the ſaid court, according to the cuſtom of 
the ſaid court, levied his plaint againſt the 
ſaid V. in a plea of treſpaſs on the caſe, to 
the ſaid H. his damage of 1/. 195. for a cer- 


' rain cauſe of action ariſing to him againſt the 
ſaid V. within the juriſdiction of the ſaid 


court, and then and there found pledges to 
proſecute his ſaid plaint, to wit, John Dee 


and Richard Roe; and ſuch proceedings were 


thereupon had in the ſaid court, in the plea 
aforeſaid, that afterwards, to wit, at the 
county court of R. P. F. Eſq. ſheriff of the 
ſaid county, holden at Oxford aforeſaid, in 
the county aforcfaid, and within the juri- 
diction of the ſaid court, to wit, on Med— 


 neſday the 24th day of October, in the year of 

our Lord 1781, aforeſaid, before certain free 
ſuitors of the ſaid court, the ſaid 77. by the 
conſideration and judgment of the {aid court, | 
recovered againſt the faid W. in the plea } 


| alor iid; 
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aforeſaid, 5l. 175. 2d, which, in and by the 


ſaid court were then and there adjudged to 


the ſaid H. and with his aſſent, for his 8 


mages, which he had ſuſtained, as well on 


occaſion of the not performing certain pro— 


miſes and undertakings then lately made by 


the ſaid V/. to the ſaid H. at Witney, in the 
ſaid county of Oxford, and within the juriſ- 
diction of the ſaid court, as for his coſts and 
charges, by him laid out about his ſuit in that 
behalf, whereof the ſaid V. was convicted, as 
by the memorandums and proceedings there- 5 
on, remaining in the ſaid county court, more 
fully appears, which ſaid judgment ſtill re- 
mains in its full force in that court, unre- 
verſed, unpaid, and not ſatisfied ; and the 
{aid II. hath not yet obtained any execution 
of the aforeſaid judgment, whereby an action 
hath accrued to the ſaid H. to demand and 


have of the ſaid 77. the ſaid 51. 175. 2d. above 


demanded : Yet the ſaid 2 (although often 
requeſted, Sc.) hath not yet paid the ſaid 


5. 175. 2d. above demanded, or any part 
thereof, to the ſaid H. but he to pay the 


ſame, or any part thereof, hath hitherco whol- 
y refuſed, and ſtil] refuſes ; wherefore the 


laid H. faith he is injured, and hath ſuſtained 


damage to the value of 10!, and therefore he 
brings his ſuit, Sc. 


17 


London, (ſſ.) John Denn, 1 of Landen Bie | 
orocer, was ſummoned to anſwer Richard debt on a 
lenn, aſſignee of Sir Robert Taylor, Knt, and 1 8 


Benjamin Cole, Eſq. fheriffs of the ſaid city Sheriff of che 
of London, according to the form of the county of 


ltatute in fuch caſe made and prov ded, 0 A 


8 5 Re 


Plea that he Tender to the laid Richard, aſ- 


Mice Isſex, 


0 * 
— 341 ch — 4 R O20. 4. cs 
—— r > + 


N. B. This ſignee as aforeſaid, 600 J. of lawful money of 
form will do Gyeat Britain, which he owes to, and unjuſtly 
for a bord detains from him; and whereupon the ſaid 
taken in Mid- 4 13 | : 
Adleſex, or any Richard, by F. B. his attorney, complains, 
other county, That whereas, the ſaid Richard heretofore, to 
as altered in wit, on the 5th day of June, in the year of 
the margin. our Lord 1783, ſued forth out of the ſaid 
| court of our ſaid Lord the King of the Bench 

here (the ſaid court being then and now at 
Weſtminſter, in the ſaid county of Middleſex), 

a certain writ of our Lord the King called a MW * 

capias ad reſpondendum, directed to the {aid | 

herif fheriffs, by which ſaid writ, the faid ſheriff 2 
a were commanded to take the faid Fobn Denn, 1 * 
zi; if he ſhould be found in their bailiwick, and t 


| him ſafely keep, ſo that he might have his WW © 
10 body before his Majeſty's juſtices at Ve-. Wh * 
= minſter on the morrow of the Holy Trinig, 1 7 
| | then next coming, to anſwer the ſaid Richard af 
1 in a plea of treſpaſs; and alſo that the ſaid WF 
1 FJobn might anſwer the ſaid Richard according lai 
| to the cuſtom of the court of our Lord the v4 
mn King of Common-Bench here, in a certain WF (0c 
1. pPplwkea of debt upon demand for 600 J.; and it 
4 Heri, that the ſaid fheriffs ſhould then have there | OC 
160 Hs that writ, which ſaid writ afterwards and of 
112: geri. before the delivery thereof to the ſaid ber fo 
bo for execution, as hereafter is mentioned, was his 
4 duly marked or indorſed for bail for 300 J. b call 
* virtue of an affidavit made and filed in the Don 
11 ſaid court, of the cauſe of action of the ſad of i: 
* Richard, in that behalf, according to the form ledg 
nn of the ſtatute in ſuch caſe made and pro % 
1 vided ; which ſaid writ ſo indorſed after , 
. wards and before the return thereof, to vi 22m 
1 on the 14th day of June, in the year afore Jami; 
| 1 1 ä 80 (id 47, 
1.4 


— "a . 
= h= — > 
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ſaid; at London aforeſaid, in the pariſh and 

ward aforeſaid, was delivered to the ſaid Sir 

Robert Taylor and Benjamin Cole, then ang 

{till being ſheriffs of the ſaid city, to be exe- Geric of the 

cuted in due form of law; by virtue of county. 

which ſaid writ, the ſaid Sir Robert Taylor and 

| Benjamin Cole, ſheriffs, as aforeſaid, afterwards eri 

and before the return of the ſaid writ, to 

wit, on the day and year aforeſaid, at Len- 

don aforeſaid, in the pariſh and ward afore- _ 

ſaid, and within heir bailiwick, took and 1. 

| arreſted the ſaid Fohn by his body, and then 

| and there had and detained him in heir cuſ= ## 

tody, at the ſuit of the ſaid Richard, for the 

| cauſe aforeſaid; and the ſaid John being fo 

| arreſted and in cuſtody of the ſaid Sir Robert 

Taylor and Benjamin Cole, ſheriffs, as aforeſaid, Heri, 

| afterwards and before the return of the ſaid  _ 

| writ, to wit, on the ſame day and year afore- 

| ſaid, at London aforeſaid, in the pariſh and 

| ward aforeſaid, and within their bailiwick, 

| took bail for the appearance of the !aid John, 

at the return of the ſaid writ, and on that 

occaſion the ſaid Fobn, on the ſaid 14th day 

of June, in the year aforeſaid, at London 

aforeſaid, in the pariſh and ward aforeſaid, by 

his certain writing obligatory, commonly 

called a bail-bond; ſealed with his ſeal, and 

now ſhewn to the court here, the date where- 

of is the day and year laſt aforeſaid, acknow- 

ledged himſelf to be held and firmly bound 

to the ſaid Sir Robert Taylor and Benjamin 

Cole, ſheriffs of the ſaid city of London, by the Sheriff of the 

names of Sir Robert Taylor, Knight, and Ben- nod Ba 

| janin Cole, Eſquire, fſveriffs of the city of Lon- Peri * © 
zi en, in the ſum of 6097. of good and lawful * 

: | . Money, | 
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money of Great Britain, to be paid to the 


cutors, adminiſtrators, or aſſigns, when he | 
the ſaid 7ohn ſhould be thereunto required, 


Richard, in a plea of treſpaſs; and alſo that 


then the ſaid obligation ſhould be void and 


the faid writing obligatory, and the ſaid con- 


ſaid John did not appear before his Majeſty“ 
juſtices at Weſtminſter, on the morrow of the 


writ, whereby the ſaid writing obligatory be— 


being paid to the faid /beriffs, the ſaid Si 


Declarations in Debt, 


faid fheriffs, or their certain attorney, exe- 


with a condition to the ſaid writing obliga- 
tory, underwritten, that if the faid Jobn 
ſhould appear before the juſtices of our {aid 
Lord the King at Weſtminſter, on the morrow 
of the Holy Trinity, to anſwer to the ſaid 


the ſaid John might anſwer the ſaid Richard, 
according to the cuſtom of his Mezjeſty's 
court of Common-Bench here, in a certain 
plea of debt upon demand for 600), ; that 


of no force, otherwiſe ſhould ſtand and re- 
main in full force, vigour, and effect, as by 


dition thereof (relation being thereto had), 
will more fully appear; which faid writing 
obligatory, with the condition thereunder 
written, was taken by the ſaid ſherijs, by 
virtue of the ſaid writ, and by force of the 
ſtatute in ſuch caſe lately made and provided; 
and the ſaid Richard in fact ſaith, that the 


Holy Trinity, in the condition aforeſaid men- 
tioned, according to the exigency of the fd 


came forſeited, and the faid ſum of mone/ 
therein mentioned, or any part thereof, no! 


Robert Taylor and Benjamin Cole, then and 


| feriff of the now being ſheriffs of the ſaid city of Lon 


Said county, 


afterwards, to wit, on the 25th day of Ji! 
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in the year aforeſaid, at London aforeſaid, in 
the pariſh and ward aforeſaid, at the requeſt, 
coſt and charges of the ſaid Richard, the 
plaintiff | in the ſaid ſuit, by an indorſement 
on the back of the ſaid writing obligatory, 


| the form of the ſtatute in ſuch cale made And 
| provided, as by the ſaid aſſignment indorſed 


| ſtamped before the commencement of this 
| ſuit, according to the form of the ſtatute in 


| of the ſtatute in that caſe made and provided, 
| an action hath accrued to the ſaid Richard, as 


ſaid John the ſaid ſum of 600). above de- 
| manded: Nevertheleſs the faid Fobz (although 


| faid Sir Robert Taylor and Benjamin Cole, or to 


| or to the ſaid Richard, aſſignee as at foreſaid, 
| fince the ſaid alignment, or to either of ther, 


0-3 * damage 


made and atteſted in the preſence of two 
credible witneſſes, ſealed with heir ſeal of 


office of ſheriffs, aſſigned the ſaid writing 
| obligatory to the faid Richard, according to 


| on the ſaid writing obligatory, and duly 


that caſe made, and to the court now here 
| ſhewn, the date whereof is the day and year 
laſt aforeſaid, may more fully appear; by 
reaſon of which ſaid premiſes, and by force 


aſſignee of the ſaid Sir Robert Taylor and 
| Benjamin Cole, ſheriffs of the ſaid city of Lon- Periff of the 
don, as aforeſaid, to demand and have of the /aid comnty. 


either of them, before the ſaid aſſignment ; 


but he to pay the ſame, or any part thereof, 
| hath hitherto wholly refuſed, and {till refuſes; 

wherefore the ſaid Richard, aflignee as afore- 
taid, | fays he is injured, and hath ſuſtained 
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his 


| often required), hath not paid the ſaid 6007. 
above demanded, or any part thereof, to the 
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damage to the value a 20l. and therefore 


he brings his ſuit, Sc. 
London, (fl.) William Doe, late of London, 


grocer, was ſummoned to anſwer Richard 


Fenn, aſſignee of Sir Robert Taylor, Knig ght, 
and Benjamin Cole, Eſquire, ſheriffs of the 
ſaid city of London, according to the form of 
the ſtatute in ſuch caſe made and provided, 


of a plea, that he render to the ſaid Richard, 
aſſignee as aforeſaid, 600“. of lawful money 
of Great Britain, which he owes to and un- 
juſtly detains from him; and whereupon the 
ſaid Richard, by J. B. his attorney, com. 


plains, That whereas, the ſaid Ricbard here- 


tofore, to wit, on che 5th day of June, in 
the year of our Lord 1783, ſued forth out of 


the ſaid court of our ſaid Lord the King of 


the Bench here (the ſaid court being then and 
now at Weſtminſter, in the ſaid county of 
Middleſex), a certain writ of our Lord the 
King, called a capias ad reſpondendum, di- 


rected to the ſaid ſheriffs, by which ſaid writ, 
the ſaid ſheriffs were commanded to take 
one John Denn, if he ſhould be found in 


their bailiwick, and him ſafely keep, ſo that 
they might have his body before his Majel- 
ty's Juſtices at Meſtminſter, on the morrow of 


the Holy Trinity then next following, to an- 
ſwer the ſaid Richard in a plea of treſpaſs; 
and alſo that the ſaid Jobn might anſwer the 
ſaid Richard, according to the "cuſtom of the 
court of our Lord the King of Common- 
Bench here, in a certain plea of debt upon 


demand for 6007. and that the ſaid ſneriffs 


ſhould have there that writ; which ſaid writ, 
3 afterwards 


ae ac. as} TO / , ens vec act : / . em on ante on Gs 
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afterwards and before the delivery thereof to 
the ſaid ſheriffs for execution, as hereafter 
is mentioned, was duly marked or indorſed 


for bail for 300/. by virtue of an affidavit 
made and filed in the ſaid court, of the cauſe 
of action of the ſaid Richard in that behalf, 1 


according to the form of the ſtatute in that 
caſe made and provided, which ſaid writ, ſo 


indorſed afterwards and before the return 
thereof, to wit, on the 14th day of June, 
in the year aforeſaid, at London aforeſaid, in 
the pariſh and ward aforeſaid, was delivered 
to the {aid Sir Robert 7 aylor and Benjamin 
Cole, then and ſtill being ſheriffs of the ſaid 
city, to be executed in due form of law; by 
virtue of which ſaid writ, the ſaid Sir Robert 
Taylor and Benjamin Cole, ſheriffs as aforeſaid, 
afterwards and before the return of the ſaid 


_ writ, to wit, on the day and year aforeſaid, 


at London aforeſaid, in the pariſh and ward 


aforeſaid, and within their bailiwick, took 
and arreſted the ſaid John Denn, by his body, 


and then and there had and detained him in 
their cuſtody, at the ſuit of the ſaid Richard, 
for the cauſe aforeſaid; and the ſaid John 
Denn being ſo arreſted, and in cuſtody of the 
ſaid Sir Robert Taylor and Benjamin Cole, 
ſheriffs as aforeſaid, afterwards and before 
the return of the ſaid writ, to wit, on the 
lame day and year aforeſaid, at London afore- 
ſaid, in the pariſh and ward aforeſaid, and 
within their bailiwick, took bail for = ap- 
pearance of the ſaid John Denn, at the re- 
turn of the ſaid writ, and on that occaſion 
the ſaid William Doe, as bail or ſurety of 


the laid Jobn, on the ſaid 14th day of Ts 
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in the year aforeſaid, at London aforeſaid, in 


the pariſh and ward aforeſaid, by his certain 


writing obligatory, commonly called a bail— 
bond, Tealed with his ſeal, and now ſhewn to 


the court here, the date whereof is the ſame 


day and year laſt aforeſaid, acknowledged 


himſelf to be held and firmly bound to the 


ſaid Sir Robert Tayler and Benjamin Cole, ſhe- 


riffs of the ſaid city of London, by the names 


of Sir Robert Taylor, Knight, and Benjae 
min Cole, Eſquire, ſheriffs of the city of 


London, in the ſum of 6007. of good and law- 
ful money of Great Britain, to be paid to 


the ſaid ſheriffs, or their certain attorney, ex- 
ecutors, adminiſtrators, or aſſigns, when be 
the ſaid Milliam ſhould be thereunto required, 
with a condition to the ſaid writing obliga- 
tory underwritten, that if the ſaid John ſhould 


appear before the juſtices of our Lord the 


King at Weſtminſter, on the morrow of the 
Hey Trinity, to anſwer to the ſaid Richard in 


a plea of treſpaſs; and alſo that the faid 
John might aniwer the ſaid Richard, accord- 
ing to the cuſtom of his Majeſty's court a 
Common-Bench here, in a certain plea of 


debt upon demand, for 600l.; that then the 
ſjald obligation ſhould be void, and of no 


force, other wife ſhould ſtand and remaln in 
full force, vigour, and effect, as by the ſaid 


writing obligatory, and the ſaid condition 


thereof relation being thereunto had, will. 


more fully appear; which ſaid writing obli— 


gatory, with the condition thereunder Writ- 


ten, was taken by the ſaid ſheriffs, by vir- 
tue of the ſaid writ, and by force of the 


ſtatute in ſuch caſe lately made and 57 
| vide 


"Declarations in Debt. 
vided; and the ſaid Richard in fact faith, 


That the ſaid John did not appear before his 

_ Majeſty's juſtices at Weſtminſter, on the mor- 
row of the Holy Trinity, in the condition 
aforeſaid mentioned, according to the exi- 

gency of the ſaid writ, whereby the ſaid writ= | 
ing obligatory became forfeited, and the ſaid 


ſum of money therein mentioned, or an 


part thereof, not being paid to the faid ſhe- 
riffs, the ſaid Sir Robert 7. aylor and Benjamin 
i Cole, then and now being ſherifis of the ſaid 
city of London, afterwards, 1 to wit, on the 25th 
day of June, in the year aforeſaid; at Londan 
e in the pariſh and ward aforeſaid, 
at the requeſt, coſt, and charges of the ſaid 
Rickard, the plain tiff in the ſaid ſuit, by an 
inqdorſement on the back of the ſaid writing 
obligatory, made and arreſted in the preſence _ 


of two credible witneſſes, ſealed with their 


ſeal of office of ſheritts, aſſigned the ſaid writ- 
ing obligatory to the ſaid Richard, according 
to the form of the ſtatute in ſuch caſe made 


and provided, as by the ſaid alignment in- 
dorſed on the ſaid writing obligatory, and 


duly ſtamped. before the commencement of 
this ſuit, according to the form of the ſta- 


tute in that caſe made and provided, and to 
the court now here ſhewn, the date whereof 
is the day and year laſt aforeſaid, may more 


fully appear ; by reaſon of which ſaid pre- 
miſes, and according to the form of the ſta- 


tute in that caſe made and provided, an ac- 


tion hath accrued to the ſaid Richard, as aſ- 
lignee of the ſaid Sir Robert T aylor and Ben- 


jamin Cole, ſheriff's of the ſaid city of London 
as aforeſaid, to demand and have of the ſaid 


abs 


Wiki im | 
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William the ſaid ſum of 6001. above demand. 
ed: Nevertheleſs, the ſaid William (although 
often required) hath not yet paid the ſaid 
600/. above demanded, or any part thereof 
to the ſaid Sir Robert 7. ayler and Benjamin Cole, 
or to either of them, before the ſaid aſſign- 
ment ; or to the ſaid Richard, aſſignee. as 
aforeſaid ſince the ſaid aſſignment, or to 
either of them, but he to pay the ſame; or 
any part thereof, hatn hitherto wholly reſuſed, 
and ſtill refuſes ; wherefore the ſaid Richard, 
aſſignee as aforeſaid, ſays he is injured, and 
hath ſuſtained damage to the value of 200. 
fad and therefore he brings his ſuit, Sc. 
If by the late If the bond be aſſigned by the late herif 
merifs. (add that word), and that they as late her 
5 85 aſſigned the ſame to the plaintiff; and inſtead 
of the words now being ſheriffs, ſay (then being 
 ſheriffs), and the venue may be laid in London, 
although the arreſt and aſſignment was made 
in the country, 2 Lord Raym. 1455. 2 Str. 
727. N ay 


Declarations in 7. reſpaſs and Aſſault. 
Declaration 4 MIDDLESEX, (fl.) Richard Fenn, late of 


for a common London, yeoman, was attached to anſwer 7 
alault, Denn, of a plea wherefore, with force and 
arms, he made an aſſault on the ſaid Fohn, 
to wit, at Weſtminſter, in the ſaid county, 
and there beat, bruiſed, wounded, and ill- 
treated him, ſo that his life was thereby in 

great danger, and there did other wrongs to 
the ſaid John, to the great damage of the 


ſaid Jobn, and againl the Pegce of our Hr 
the 


Declaratlons in Treſpaſs. 


the now King, c.; and whereupon the ſaid 


Jobn Denn, by James March his attorney, 


complains, For that the ſaid Richard, on the 
firſt day of October, in the year of our Lord 


1783, with force and arms, to wit, with 


ſwords, ſtaves, ſticks, and fiſts, made an aſ- 


fault on the ſaid Fobn, to wit, at Weſtminſter, | 
in the ſaid county, and then and there beat, 


| bruiſed, wounded, and ill-treated him, ſo 
that his life was thereby in great danger, and 


then and there did other wrongs to the ſaid 


Fohn, to the great damage of the ſaid Fohn, 


and againſt the peace of our Lord the now 


King, Sc. wherefore the ſaid John faith, 


That he is injured, and hath ſuſtained 94. 


mage to the value of 20ʃ. and therefore he 


brings his writ, c. 
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Middleſex, to wit, Richard Eos, late of For an ale 
Weſtminſter, in the ſaid county yeoman, was 5 


attached to anſwer John Denn, in a plea, 


ment. 


wherefore with force and arms he made an 


aſſault on the ſaid Richard, to wit, at Weſt- 


minſter, in the ſaid county, and beat, 


bruiſed, wounded, and ill- treated him, and 


there impriſoned him, and kept and detain- 


ed him in priſon there, for a long time, 
without any reaſonable or probable cauſe 
whatſoever, contrary to the laws and cuſtoms. 
of this realm, and againſt the will of the ſaid 
Jobn, and there did other wrongs to the ſaid 
Jobn, to the great damage of the ſaid John, 
and againſt the peace of our Lord the 


now King, Sc. and thereupon the ſaid 


Jobn, by F. L. his attorney, complains, For 


_ that the ſaid Richard, on the firſt day of No- 
vember, in the year of our Lord 1783, to wit, 


at 


breakiog the 5 | | | 
_ gates, 8 the ſaid county, and trod down, conſumed, 
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at Weſtminſter, in the ſaid county, with force 
and arms, to wit, with ſwords, ſtaves, and 
ſticks, made an aſſault on the ſaid Richard, 
and then and there beat, bruiſed, wounded, 
and ill- treated him, and then and there im- 


priſoned him, and kept and detained him in 
priſon for a long time, to wit, for the ſpace 


of five hours then next following, without 
any reaſonable or probable cauſe whatſoever, 
contrary to the laws and cuſtoms of this 
realm, and againſt the will of the ſaid 7%, 
and then and there did other wrongs to the 
ſaid John, againſt the peace of our Lord the 


now King, Fc. wherefore the ſaid John ſaith, 


That he is injured, and hath ſuſtained da— 
mage to the value of col. and therefore he 
brings his uit, 


Treſpaſs for Oxfordſhire, (M.) Richard Fenn, late of 


breaking, and 77/;2y2y, in the ſaid county, yeoman, was at— 
entering cloſe 


with cattle, tached to anſwer John Denn, in a plea, where- 


\ poaching and fore, with force and arms, Sc. he broke 


ipoiling the and entered the cloſe of the ſaid John, ſituate, 
teich and lying, and being in the pariſh of Burford, in 


and ſpoiled the graſs of the ſaid Joby, there 
growing, of the value of 1o/, with his feet in 
walking, and with certain cattle, cat up, 


trod down, conſumed, and ſpoiled other the 


* 


graſs of the ſaid Jobn, there alſo growing, of 
the value of other 101. and with tic feet of 
the ſaid cattle, poached and ſpoiled the earth 
and ſoil of the ſaid John, and with ſpades, 


pick-axes, and other iron inſtruments, avg 
up, turned up, and rooted up, the earth and 


ſoil of the ſaid Jobn, of the value of other 100. 
in the ſaid cloſe, and the gates, poſts, PE. 
: | 55 an ; 
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and rails, of the ſaid 7Jobn, there erected, 
ſtanding, and being, cut down, broke down, 


proltrated, and deſtroyed ; and other wrongs 


to the ſaid John there did, to the great da- : 
mage of the ſaid hn, and againſt the peace 
of our Lord the now King; and whereupon 


the ſaid Fohn, by S. V. his attorney, com- 


plains, For that Ss ſaid Richard, on the firſt. 


day of January, in the year of our Lord 1 1783, 


with force and arms, Ec. broke and entered 
the cloſe of the ſaid 7h, called the Butts, 
ſituate, lying, and being in the pariſh of 
Burford, in the ſaid county, aud trod down, 
conſumed, and ſpoiled the graſs of the ſaid 
John there then growing, of the value of 101. 


with their feet in walking, and with certain 
cattle, to wit, horſes, mares, geldings, and 


ſheep, eat up, trod down, conſumed, and 
ſpoiled other the graſs of the ſaid Jobn, there 
then growing, of 1 the value of other 10). and 
with the fert of the ſaid cattle poached and 
ſpoiled the earth and foi], to wit, five hun- 
dred perches of the earth, and five hundred 


perches of the ſoil, of the ſaid Je there, 


and the gates, poſts, pales, and rails of him 


the faid John, to wit, fiſty gates, fifty poſis, 


fifty pales, and fifty rails, of the faid ON „ 
then and there erected, ſtanding, and being, 
cut down, broke down, proftrated, and de- 


ſtroyed: and there did other wrongs to the 
ſaid John, to the great damage of the ſaid 


Jobn, and againſt the peace of our Lord the 
now King, Sc. To the laid Jobn his damage 


of 1001. and therefore! he brings his ſuit, S5 . 


Nenn 
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Venue. 


Venue. Fe ENUE (vicinetum, or Hie is the 


place from whence a jury are to come 
for the trial of cauſes, which is generally 
ſome neighbouring place, Locus quem vicini 
habitant, from whence 1 it is called vicinetum, 
oer bene. 
General role The general rule of law, as laid down by 


of law reſpect· Lord Coke, is, That every trial ſhall be out 
ing the venue. of that ton, pariſh, or hamlet, or place known, 


out of the town, &c. within which the matter 
c fatt iſſuable is alledged, that is moſt cer- 
tain and neareſt thereunto, the inhabitants 
whereof may have the better and more cer- 
tain knowledge of the fact. Co. Litt. 125. 4. 


| Many niceties Many niceties which were formerly to be 


. obſerved with reſpect to laying the venue, are 


now removed by the 4 5 Ann. c. 16. which 


enacts, „That every venire facias, for the trial of 


„ any iſſue, ſhall be awarded of the body of the 
proper county where ſuch ifſue is triable.” Al 
ſee flat. 24 Geo. 2. c. 18. with reſpect to penal 
actions. 1 


Real actions All Boas real or mixed, as treſpaſs, 


to be laid in gquare clauſum fregit, ejetment, waſte, &c. 

the proper muſt be laid in the county where the lands lie. 

coun'* Bratt. 189. 414. So debt for rent, againſt 
an aſſignee of a term, on the privity of eſtate, 


is local, and will lie no where but in that 


county where the lands are. Cyo. Car. 183. 
5 Latch. 187. fon. 43. Debt upon elcape 13 
alſo local. 2 Lill 4b. 782. 


perſonal ac- All perſonal actions, as debt, detinue, aſſault, 


tions not. deceit, rover, and converſion, Account, funders 
an 


"0. ' en © ane wy as v6 Aa. ac 


Uenue, 


and the like, the plaintiff may declare in what 


county he pleaſes. Co. Lit. 282. So againſt a ſhe- : 
If a perſonal 


riff for a falſe return. 1 7/'ils, 136. 
action be founded upon a thing done out of the 
realm, it may be brought in any county, and ſhall 


be alledged at ſuch a place, in ſuch a county: as if 
debt be upon a bond or bill made at Hamburgh, it 
may be alledyed at H. viz. at Iſlington, in the couniy 


of Middleſex. Latch. 4. Salk. 660. So upon bond. 
Salt. 659. Lutw. 950. 2 Cre. 76. 
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When an action is founded upon two When the ac- 
things ! in different counties, both material to tion is found- 


the maintenance of the action, it may be 
brought in the one county or the other. 


ed on two 
things, in dif- 
ferent coun- 


7 Co. 2. a. Dy. 38. 5. 40. a. As if an arreſt ties, how to de 


be in one county, and an eſcape in another. brought. 


I Lev. 114. So in an action for a falſe re- 


turn of aon ef inventus, where the ſheriff was 
in company of the party, 2 Med. 23. So. if- 
the matter in one county is dependant upon : 


matter 1n another, the plaintiff raay have the 


action in the one county or the other. 7 Co. 
15. As if two conſpire to indict another, and 
make the execution of the conſpiracy in an- 
other county, conſpiracy lies in the one county 


or the other. 7 Co. 1. C. So for maliciouſly ſu- 
ing an execution in Middleſex, whereby he was 


arreſted in Dorſelſbire. Cro. Elix. $74. 80 if 


an action on the caſe be againſt the ſheriff of 


Denbighſhire, for not arreſting a man upon a 


capias ut lagatum to him directed in Denbigh- 
Hire, upon which he returned non eff inventus, 


it may be in Denbighſhire, or in Midaleſess, : 


where the return was made, Hob. 209. 


If an aſſault and impriſonment happens at If adzult hap- 
Minorca, it may be laid at London, in the pa- pen avroad, 


ri/h of St. Mary le Bow, in the ward of Cheap. may lay Venue 


2 abricas 


in London. 


272. 


London, &c. 


Actions on 
penal ſtatutes 
be binding in 
their proper 

county. 


Conſtruction 
| of the act. 


„ proved in the ſame county in which it is laid, the 
« defendant ſhall be found not guilty,” 


Genue. 


Fabricas v. Moaſiyn Hil. T. 1775; and if the 
plaintiff was baniſhed from Minorca to Car- 
thagena, it may be laid! in Minorca, to wit, at 


By Stat. 21 Fac. I. c. 4. An Cots on penal fila. 
ee tutcs ſhall be laid in their proper county, and if 
« on the general iſſue pleaded, the offence be not 


This act does not extend to any offence 
created fince the ſtatute ; ſo that proſecutions 


on ſubſequent penal ſtatutes are not reſtrain- 


ed thereby, but that ſtatute is as to them as 
it were repealed pro tanto. 1 Sale. 372. by ten 
judges. Secondly, That all informations 
and popular actions in penal ſtatutes made, 


C 


before that act, muſt by force of 21 Fac. 1, ü 


c. 4. be laid, brought, a and proſecuted in the 
proper county where the fact \ was done. 16:4. 
Bunbury 236. 


So againſt 
officers, &C. 


„ their commandment, Sc. the venue muſt be laid 
<« where the fact was commited. or the defendant 


| Nuiſance, 
debt for rent, 
local. | 


* 
- 


„So if actions are brought zul any juſtice, 
“ mayor or bailiff of any "city, town corporate, 
«© head-borough, portreeve, conſtable, tithing- 
& man, collector of ſubſidy, fifteenths, churchwar- 
„ dens, and other perſons called {worn men, exc- 
„ cuting the office of churchwarden or overlecr of 
<< the poor, and their deputies, or any of them, ©: 
% any other which in their aid and aſſiſtance, or by 


% muſt be found not guilty.” Stat. 21 Fac. I. c. 12 
ſet 5. vide S. r. 446. Vaughan 113. 

A nuiſance ſs be laid in the proper 
county, and debt for rent againſt the aſſignce 
of a term on the privity of eſtate is local, and 
will lie no where but in the county where tic 
lands are. Cro. Car. 133. Jones 43. Bot 
debt for rent againſt the leſſee may oy 7 

al 
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laid where the land lies, or the deed was 

made. Str. 776. 

Where the evidence neceſſary to port When plain- 
the action ariſes in two counties, the plaintiff if may lay 


may lay the venue in which Tounty he will. . Nee "ey 


where he 
Salk. 669. „ 


Foſter moved to change the venue from Date of ae. 
London to Oxford on the common affidavit ; tion arifing in 1 
Walter ſhewed for cauſe, it was a contract to two counties, 9 
be performed in Cambridgeſhire, being a wager ny 1 50 b 
laid at Oxford, on the running of a horſe . 
Newmarket, and cited 1 Mils. 178. ſed non al- thiid. 
locatur; for per cur. it is clear the venue ought. 
not to be laid in London; and Cambridgeſpire : 
| is a third county to which the record is hither- 
| to a ſtranger, Had the venue been laid there, 
| we probably ſhould not haye changed it. 
| Rule abſolute. 


of 3 the Venue? 2 tran ofetory Adions, 


- THE ſtar. of 6 R. 2. c. 2. hiving ordered. 

c- WF all writs to be laid in their proper counties, 

| this, as thejudges conceived, impowered them 

| to change the venue, it required, and not to 

| inſiſt rigidly on abating the writ, which prac- 

| tice began in the reign of James the Firſt, 

2 Salk, 670. and this power is diſcretionally Court will 

| exerciſed, ſo as not to cauſe but prevent a not change . 

defect of juſtice, therefore the court will not 1 venue ©9 

change the venue to any of the four northern 190 northern 

counties, previous to the ſpring circuit; be- counties pre- 

cauſe there the aſſizes are holden only once a vious to 

year, at the time of the ſummer circuit, Ping eircatt. 

I Wils, 138. Str. 480. ; nor can it be chane- 
a= TI cd, 
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In what caſes 
venue cannot 


be changed. 


Leo. 307. Barnes 491. 2 Str. 878. So in co- 
venant for non-payment of rent. Barnes 491, 
So in an action for a falſe return. Salk. 669, 

But it is laid down in Burr. 1564. with good 
reaſon, that in tranſitory actions the court 


of exchange, Lev. 56. Carth. 400. Vent. 362, 


Uenue. 


&d, but to a county where the whole cauſe of 
action aroſe. 1 Wils. 178. 

The venue is not changeable in an action 
for ſcand. magnatum, promiſſory note, or bill 


Barnes 482. 492. 8o in covenant, for the 
venue cannot be changed if on a ſpecialty. 


0 
ought to change the venue, when it appears 


upon the circumſtances laid before them, 
that there is a probable ground to apprehend 


that a fair, impartial, or at leaſt a ſatisfactory tl 
trial cannot be had. e | la 
If the cauſe of action ariſes i in Wales, and 


If the cauſe of 
action ariſes 
in Wales, and 
the venue in 
London, it 
may be 

changed into 
the next Eng- 
liſn county. 


Cannot be 
chunged into 
a county pa- 
latine, but 
may be 
to Cheſter. 


the venue laid in London, the court will, on 


affidavit, order the venue to be changed into 
the next Engliſh county; and the motion 
muſt be to change it into the Yeh county, 
and not into the adjoining Engliſh county, 
becauſe the affidavit muſt expreſs in what 
county, and not elſewhere, the cauſe of action 
ariſes : but after the venue is ſo changed, the 
cauſe may be tried in the next adjoining 
Engliſh county ; and therefore it cannot be 
changed out of the adjoining Engliſh couny 
into Wales. 2 Black. Rep. 962. 
The venue cannot be changed into a county 
palatine, Barnes 470. 488. but it was chang- 
ed into Cheſter, becauſe the court can ſend 
down the record by mittimus, Lord Rayn. 
1418. 1//7ls, 122, 

ny The 


Uenue, | 4; : 


T he venue may not be changed from a In what caſes 
county at large into a city and county kee 15 
Barnes 38 8.; but it has been changed ſrom A1 amy 55 
county at large into London, 75 3 and it large into a 
may be changed from one county and city in- city and 
to another county and city, Prac. Reg. C. P. coun. 
429. ; but it cannot be changed into Hull, 
Canterbury, Sc. becauſe it is not known when Y 
an aſſize will be held there; nor into the city 
of Worceſter or Glouceſter, out of the count 
at large, becauſe the aſſizes for the city and 
county at large are held at the ſame place : 
but the reporter ſays, all this is in the dii 
cretion of the court. Barnes 490. 
lf the cauſe of action ariſes in Berwick only, If cauſe of 
| the venue, it ſeems, 8 be in Northumber- ee 
| land. 2 Black. Rep. 1036 


| the veuue 
muſt bei in Northumberland, 
Action by attorney on a promiſſory note Venue not 
| and other counts, motion to change the ve- 5 os 
| ze from Middleſex to Stafford on the uſua al pom lr 
| affidavit, 2 Barnes 390. 392. were cited. note, 
| Davy ſhewed cauſe, and undertook to give 

| evidence on the note. Rule diſcharged, 

2 Black, Rep. 993. 

| An attorney has no privilege to have the Attorney bas 
| venue changed into Middleſex, where he is de- ag, thn 
| fendant, though he has a privilege when ende Fin 
plaintiff, to lay it and keep it there (unleſs he Middleſex, 

| ſues in ater droit as executor, Sc. or jointly though he 

| vith another perſon), the privilege is loſt : ther 178 5 
Serjeants and officers of the court have the ng. 3 
like privilege. Barnes 493. Rep. & Cal. 

Prat, C. P. 145. Barnes 479. 8 . 


Pro, Reg. 419-4 Burr. 315 
T 2 | But 


#70” Uenue, | 


If ſerj-ants, But if a ſerjeant at law, or an attorney, be 
&c. ſue by 


capias, the 
55 writ of privilege, the venue may be changed, 


changed. for he has thereby waived his privilege, and 


is to be conſidered only as a common 1 
| Prad. Reg 420. Barnes 346. 

If an attorney Action retained in Midlteſes, on motion to 
eee change the venue into Worceſterſhire, in right 
e plaintiff s privilege as an attorney, thourh 
changed. attachment was not a Zeftatum out of dd 


fex. Barnes 493. 


Within zohot Ton the Venue may be 


changed. 


When the ve- | THE defendant cannot move to chanoe 
nue may be 
changed. 


be entered. R. E. 24. Cb. 2. 


Venue, where “ That although the declaration be delivered ſe- 


changeable in © yen days before the laſt day of the next precedent 
| tranſitory ac- 4 term, or after, yet before plea, upon oath made, 
tions. «© the venne may be changed upon motion in the 
When to «© ſaid tranſitory actions the next term after, and 
piead thereto. ce the defendant to plead to the new action as he 
„ {thould have done, without delay.” R. Mich. 
| May 5 ie 1654. fe?, 8. That the venue may be changed 
pk e (upon oath), though the defendant come in by 
1 in by ee exigent. ibid. 
exigent. 
Venue may By rule, Mich. 16 Geo. 2. It i 15 h That 
be changed wy defendant may move to change the venne at 
before plea. any time before olea pleaded, in all ſuch actions 
where the venue may be changed by the courſe ot 
this court, notwithſtanding ſuch defendant or de- 
fendants may have applied for, and obtained! fur 
„ ther time to plead before ſuch motion,” 


6 


40 


henna 
5 


plaintiff, and ſues by a capias, and not by 


the venue in any action until his appearance 


A 
ty 
ad = 


Uenue, 297 
It has been held, that a ſummons or order Summons and 
for time to plead hall be no bar to a motion order no bar, 
to change the venue, nor after an order for an 
imparlance. Barnes 437. 489. 
But on application to change the venue unleſs rejoin- 
after a judge had given an order for time tod Stats, 
and taking 
plead, defendant conſenting to rejoin gralis, hort notice of 
and take notice of trial at the ſitting after uial. 5 
term, the court held it came too late, and 
that defendant's conſent. ſhould bind him. 
Barnes 493. 5 
The defendants having g put in their plea, If plea be put 
after a rule to ſhew caule why the venue in, the venue | 
ſhould not be changed, and before it was de. 


changed with 
made abſolute, the court held, that the put- sci the 


ting in the plea by inadvertency was NO plea, and 
waiver of the rule, and gave the defendants pl-ading de 
leave to withdraw their plea on payment of novo. 
colts, and made the rule for changing the 
venue ablolute. Barnes 360. 

If the declaration be delivered ſo late May move to 
that the plaintiff cannot move before the' /aft change the 


| dry of the term, he may move it then, Z Barnes venue the Taft 
| 43g; : day Of term. 


| The Method of moving 0 bange the 


Vem ue. 


| NO notice is neceſſary to be given to How to move. 
the plaintiff's attorney, previous to the mo- © change che 
tion to change the verze, but the client 
makes the following affidavit; which give to 
| a ſerjeant, with 10. 64. fy him to move 
| for that purpoſe; the rule is not abſolute 
| i the firſt inſtance, therefore in the evening 
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Affidavit. "Richard: Feet, of Bread at, London, faclor, 


Upon plain- Noveithitanding the defendant "I it in 


change the 


diſcharged. therein, he muſt be nonſuited, 2 Black. 


How to If the defendant wants to change the 


278 Uenue. 
draw up rule, pay for ſame 5 5. inſpecting 
the declaration, 15. filing affidavit, if ſworn in 
the country, 2 5. ſerve it on plaintiff's attor- 
ney, and ew the original; which being 
done, make affidavit of ſuch ſervice, < and 
« ſhewing the original rule, give it to a ſer⸗ 
jeant on the day of ſhewing cauſe, with a 
fee to make it abſolute, of 105. 6d. ; when 
done, draw vp the abſolute rule, and ſerve 
it, pay 45. 6d. the plaintiff's attorney then 
will call, and alter the declaration with you, 


In the Common Pleas, ; . 
John Denn, Plaintiff, 
and 


| Richard Fenn, n 


the above defendant, maketh oath and faith, That 
the plaintiff's cauſe of action (if any) aroſe in the 
county of A. and not in the county of B. as leid 
in the declaration, or elſewhere out of the County 


of A. 


titk 's under- his power to remove the venue from the place 
taking to give 

evidence of laid, to the place where the cauſe of action 
ſome matter arole, the plaintiff may, on ſhewing caule, 
in iſſue arifiag c ungeriake 16 give material evidence of ſem 
in the county, ce matter in ue, 477 ing in the county bereit 
the rule to 1 

© the ation is laid,” in that caſe, the rule w. 


venue will be * diſcharged ; but if at the trial he falls 


Rep. 1031, For it is not enough to {aj 
that the witneſſes to prove the contract le- 
ſided there. Lid. 


change the 
venue in va- 
cation. 


venue in vacation, he may, upon producin 
the 


Td 
on 
lle, 
one 
rein 
Will 
alls 
ack, 


fa) 


e- 


the 
cing 
the 


| Swain's caſe, 1 
| might lay his venue in any county wherein © 
| part of the cauſe of action aroſe, he was then But fnce 


Uenue. 2790 


he uſual affidavit, obtain a judge's ſum- 
mons for that purpoſe; and on attendance, 
the judge will make an order for the rule, 
upon producing a ſerjeant's hand to a brief. 


Pay for the order 2 5. rule, 45. 6d. filing or- 
der, 1 5.3 


ſerve it on plaintiff's attorney. oz 
Originally! it was required, that the plain- Formerly it 
tiff ſnould give no evidence at the trial, but was required 
what aroſe in the county wherein the venue to give evi- 
was retained, 1 Keb. 189. 1 Sid. 442. If he eee 
gave none ſuch, he muſt have been nonſuited ; in the venue 
of courſe.” But when it was laid GOWn in was retained, 


Sid. 405. that the plaintiff * or be nonſuit- 


bound only to give ſome evidence, and not bound only to 


the whole (dare aliquam evidentiam), 1n the give ſome 


county where the venue was laid. Salk. 669. evidence, 


12 Mod. 515. which continues to be the 

rule at this day. And if the plaintiff fails to or be non- 
make good his undertaking, he is nonluited ſuited. 
now, which has the ſame effect as judgment 

for the defendant in a plea in abatement, 


viz. quod eat ſine die, and the plaintiff muſt 


begin again. 2 Black, Kep. 1034. 
Where a rule is made to change a venue, IF aſter 2 
and afterwards the plaintiff would bring it 4 change, 


he Dain oY 
back again, the rule mult be, dare aliquam * undertakes £0 


evidentiam de materia in exitu, in the nnr bring venue 


e the action was ee. Salk. 669. 


back, muſt 
give evidence 
of ſome mat- 
ter in that 
county. 


T 4 Rule 


How to ap- 


| - 280 1 


Vule to Plead. 


AKE out on a piece of paper, without a 
ſtamp, your rules to plead, thus: 


Denn v. Fenn. Rules to plead. 


Doe v. Roe. | A. K. TORY: ; 


6 Nov. 1783. 


Which take to the Secondaries office, to 


Mr. Seinn, pay him for the entry 15. 109, 
I 5. 6 d. for the ſtamp, and 4 d. for the en- 
try in his book; the rule expires in four 


days, incluſive of the day whereon it is given. 


But judgment may not be ſigned till the af. 


ternoon of the next day. R. Mich, 1654. 


ſeat. 15. 


Sunday, or any holiday, on a which the court 
does mot fit, is reckoned a day within the 
ſaid rule (except it happens to be the fir}? or 
laſt of the four days), If the rule be given 
on the Parification, that is reckoned no day. 


The rule may be given any time in /crm, 


or four days after. 
Where defendant wants time to plea, 


ply, if time is he may take out a judge's ſummons for 


wanted. 


that purpoſe, pay 25s. ſerve plaintiff's at 

torney with a copy, and attend thereon; add 
if the cauſe is to be tried in Londen or 
Middleſex, and the plaintiff is in time to tc 
his cauſe, the judge will bind down the de- 
fendant to terms of © pleading iſſuably, rejoin 
ing gratis, and taking ſhort notice of trial; 
if not) only pleading iſſuably, 


Cannot 


„ 


Rule to Plead, 281 

Cannot apply for a ſummons after the Sommone, if 
time is out for pleading, as it is no Ray of ze 18 out, 

ding. Barnes 254. e 
proceeding. Barnes 254. 

It four terrns are elapſed, * declaration When 2 
delivered, the defendant mult have a whole terms rule 
term's notice to plead, unleſs the cauſe is e : 
ſtayed by injunction or privilege; and in 
this caſe, you give defendant's attorney no- 
tice before the eſſoign day of the term, that 
you intend to proceed in the cauſe, “ by 
giving a rule to plead,” and the firtt _ of | 
the term give your rule. 

Where a rule to plead has been given, Wbee 1 18 
and defendant obtains an order, or is bound given, need 
by rule of court to plead by a certain time, . 
| 4 Os | A :cſh one the 
as for inſtance, the firſt day of next term, next term. 
plaintiff may ſign judgment, on default of 
| defendant's heading, without giving a new. 
| rule. Rep. & Caf. of Pratt. C. P. 67. 141. 
| Where plaintiff has given a rule to plead, May 
and has been delayed from ſigning judgment judgment, if 
by an injunction out of chancery, after the we rule has 


bee! 
injunction has been diſſolved, he. may fign 8 


judgment, without giving a new rule. there has been 
Barnes 157. 1 an Wencke 
If defendant does not plead according e 
the rules of court, ſo that plaintiff may en- plead expires, 
ter judgment by nil dicit, yet, if after the and n judg- | 
rules are out, the defendant- do put in his 1 — 
[> 
plea, before the plaintiff hath entered his ea, ff fd 
judgment, ſuch plea is to be accepted, and cr delivered. 
the plaintiff ought not then to enter his 
judgment. If he does, on en to the 
court, ſuch judgment will be let aide for 
irregularity. Lill. Reg. 295. Sub. 10 
2 Barnes 39. N TD 
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Rule may be 
given on eſ- 
loign day. 


Within what 
time to plead. 


When to Plead. 


To prevent inconvenience, the ſeconda. 
ries will accept rules to plead on the eſſoign 
day, but they cannot be entered only as of the 


fir ft day of term, 


Wi. Ben to Plead. 


ON all proceſs tin the Ern, ſecond, or 


third return of any term, if plaintiff declares in 


London or Middleſex, and detendant lives within 


twenty miles of London, the defendant ſhall plead 
within four days. And in caſe the plaintiff declares 
in any other county, or the defendant lives above 
twenty miles from London, the defendant ſhall plead 
within eight days after declaration delivered, with 


notice to plead, without imparlance. R. Tris, 


8. Geo. 3. 
But ſuch declaration muſt be delivered 
four days before the end of the term in which 


the writ is returnable, excluſive of the day 


of delivery, to have a plea of that term; 
and where the proceſs is returnable, the 
third return of any term (except it be Eaſter 


term), the declaration muſt be delivered 4 
bene eſſe, to have a plea of that term, e bo 


there will not be time. 


When intitled But if declaration be delivered on proceſs return- 


to an impar- 


lance. 


= Appearance 


entred, or 
bail put in 
time, need 
not plead 
till demand 
made. 


able on any other return, the defendant is intitled to 
an imparlance of courſe, and need not plead till the 
ff four days of the next term, nor take out a ſum- 
mons for an imparlance. 

If the defendant appears in time, or puts 


in ſpecial bail, he need not plead until a de- 
mand be made of ſuch plea, and the de- 


mand indorſed on the back of the declara- 
tion is in;ufficient (except where a prifoner 
is defendant). Barnes 276. 


A plea 


Demand of Plea, 557-4 0 WHY 


A plea in abatement muſt be pleaded When to 


within the At four days after the declaration plead in 


is delivered, or left in the office, although e 
no rule to plead be given, or elle the de- 


fendant muſt, within that time, procure a 


ſpecial imparlance; and a plea in abatement 


_ otherwiſe pleaded is a mere nullity, and the 
| plaintiff may fign 8 Bar nes 331» 


"on 


days after declaration delivered, if delivered do be pleaded 


Tender ought to be Flender within four Tender ooght 
before four days of the end of the term; but — d 
if not, then it may be pleaded within four 

days of the next term, as a plea of the laſt term. 

2 Barnes 284. Vide title Tender; may no- 

be pleaded after a judge's order, as of the 


| term declaration is delivered. 


Demand of Plea. 


WHEN declaration has been delivered Demand of 


| to defendant's attorney (or, in caſe he has plea. | 


appeared in time), a demand muſt be made 
of a plea before judgment can be ſigned 


| (although notice has been given of a decla- 


ration being filed); and ſuch demand mult | 


be in writing. 


A demand of plea, indorſed on the back 


| of declaration, held irregular, and judgment 


ſet aſide; for it muſt he” made after declara- 
tion delivered, and rule to plead given. 
Barnes 276. 


284 


1 demand of 


plea. 


[Te long to 
plead after 
demand 
made. 


Deniand of a 
plea waiver 
of the bail, 
unleſs per- 
fected, 

To be given 
in town to 
the agent. 


When de- 
fendant in- 
titled to an 
imparlance. 


and if returnable on the /oft return, delſend- 


8 pecial im- 
Pariances 


Imparlance. 


10 the Commmon Pleas. Denn v. Fenn. 


The plaintiff demands a plea in this cauſe, other. 
_ wiſe Judgment. 


| Yours, &c, 
Mr. J. B. Attorney for Fs X. Attorney for 
the Defendant. * Plaintiff, 


Ik the rule to plead be out before demand 


ade the defendant has only to the after- 


noon of the next day to plead, _ 

The demand of a plea before bail is juſti- 
fied, is a waiver of them; therefore take 
care bail is complete before ſuch time as 
you demand the plea. 

It ſhould be given to the agent in town, 
and not to the country attorney ; and a plea 
delivered in the country is Irregular, Barnes 
251. 


Inparlance. 


WHERE the writ is returnable the fr, 
ſecond, or third return of the term, if the 
declaration be not filed, and allo notice of 
filing given before the Jatt four days of the 
term in which the vit is returnable, de fend- 
ant is entitled to an imparlance of courſe; 


ant is alſo entitled to an nnparlance. 

If the writ be. returnable in Michaeliua: 
term, and plaintiff does not deliver or file his 
declaration before the eſſoign day of Hilden, 
the deſendant is intitled to an imparlance. 

If defendant pleads in abatement in a ſub— 
ſequent term, a ſpecial imparlance mult be 
procured wirhin the fir? four days, wien the 

prothonot. 


| th 


| 2 Black. Rep. 1094. 


| ſiſted on, the prothonotary wil grant one 
an e of 25. 


| ry's, in Tanfield Court, Temple (who keeps a plea. 
| book for that purpoſe); by the defendant's 

| name, If no plea there, and none is deli- 
vered in due time, fign judgment; the forms 
of which you will find under title Judgment 

| by An 7% 


| Within the firſt four days after the declaration 
delivered or filed, although no rule to plead 

| be given, or elſe the defendant muſt, within 

| that time, procure a ſpecial imparlance; and 


Pleas in Abatement, „„ 285 


prothonotary grants of courſe, if the detend - 
ant is entitled. Pract. Reg. 1. Barnes 334. 
Imparlances upon particular circumſtances Diſcretion- 
are diſcretionary in the court. Barnes 224, A. 
223. And an imparlance fo ſpecial as to 
ſave all exceptions to the juriſdiction of the 
court, cannot be entred without leave of the 
court; nor can a plea to the juriſdiction be 
pleaded, after an appearance by attorney. 


There cannot be any neceſity for a ſpe- 
cial imparlance to be entred, as that may be 


ſaved, by intitling the plea the ſame term 
the declaration 1s delivered; but if it is in- 


Searching for Plea, 


TO be ſearched for at the prothonota- Searching for 


Pleas in Abatement when to be Pleaded. 
A PLEA i in Abatement mult be pleaded 


1 _ a plea 


236 ' Pleas in Abatement, ©, 


a plea in abatement otherwiſe pleaded is 4 
mere nullity, and the plaintiff may ſign 
judgment. Barnes 331. 334. Prat, Reg, 
. 

But if the declaration be delivered or filed 
ſo late in term, that the defendant is not 
bound to plead to it that term, he may, 
within the fir/t four days incluſive of the 
next term, plead any plea in abatement, or 
to the juriſdiction of the court, as of the Pre- 

1 term. Barnes 334. 
No plea wich- By Stat. 4 & 5 Ann. c. 16. No Alstory plea 
out affidavit, „ ſhall be received, unleſs the party, by affidavit, 
| e prove the truth thereof, or ſhew ſome probable 
. matter, to induce the court to believe that it is 
e 5 

It muſt be Bened by a ſerjeant; and with 
out an affidavit of the truth thereof annexed, 
eee may be ſigned, as if no ſuch plea 
had been delivered or filed, 

Cannot plead - A defendant cannot plead two dilatory 

two dilatory pleas, nor will the court ſuffer a pee in 

pleas. abatement to be amended; and if the plea 
be true, the plaintiff may enter a nil capiat 
per breve, wichout paying of colts. 1 Barnes 
98s: 290+: - a 

Declaration of Hilary term without any 
imparlance, defendant pleaded in abatement 
four days within Eaſter, but had got no ſpe- 
cial imparlance from the prothonotary till 
eight days within the term, per cur. be 

ought to have pleaded within four days if 
Faſter term; and alſo ſhould have got a fe- 
cial imparlance within the four days. P. Keg. 
1. Barnes 3 34. 3 v. Biddle. 4 
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Demanding Oper, - 28; 


All pleas in abatement (unleſs to the juriſ- 
diction and privilege) may be pleaded after 
1 imparlance. Gilb. C. P. 154. 


e Oyer. 


By Rule Mich. 1654, ſe. 15. 1 That when a Where a decd, 
cc 28. will, or letters of adminiſtration, are to be &c. mult he 
60 en in a declaration, the attorney of the plain- ſhewn, or elſe 
« tiff delivering a declaration with a ſubſcription, no judgment, 
ce that the defendant ſhall not be compelled to plead | 
till the ſame be ſhewn, no judgment by vil dicit 
| © to be entered againſt the defendant till the ſame 
“ ſhewn; nor any nonſuit upon the plaintiff, if 
« he thew the ſame before the end of the next 15 
e 1 
| Tf the action is on a bod” deed, or If the action 
| other ſpecialty, the defendant may demand be on bond, 


| oyer of the fame; and he ſhall have as many _ Sg: 
| days to plead Alder oyer given, as he had to mand oper. 
plead at . time oyer was demanded. 

| Barnes 238, 

If oyer be . after thi rule to If it is ce. 
plead | is out, the plaintiff may ſign judgment manded after 
| notwithſtanding ; but if the defendant has rule is out, 
the plaintiff 

eight days to plead, he may demand oyer at may fgn 
| any time within the eight days, notwith- judgment, 
ſtanding the four-day rule to plead is ex- unlefß, xc. 
pired. Barnes 265. 2 Wils. 413. 

I the defendant prays oyer, and copy of On oyer, de- 
| a dond, Sc. he is entitled to inſpect it, and ae day = 
| have a copy of the whole, with the witneſſes neſſes names, 
| names, and all memorandums fubſcribed and all in- 

| and indorfed. Barnes 3279, dOorlements. 
The defendant pleaded a releaſe, with a Withio what 


| Prefert hic in curia: on the 42th of November time defend- 
7 | | the any ought 0 
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deliver oyer 


of a deed 


pleaded by 


| kim. 


Demanding Over. 


the plaintiff craved oyer, and on the 14th 


ſigned judgment, for want of oyer given 
him; and it was held that this judgment 
was regularly ſigned, that from the 12th 


to the 14th was a reaſonable time for the 


defendant to give the plaintiff oyer, and 


_ oper craved by the plaintiff, the defendant 
is bound to verify his plea, Pratt. Reg. 245. 


Demands, 
&c. to be i in 
Writings 


| The demand. 


What plea 


cannot be 
pleaded witl 
out de mand- 


ing of oyer. 


How oyer is 


to be given. 


3 Mr. C. D. Attorney 


that the plaintiff had no need to apply to 
the court to ſet aſide the plea; for after 


| Rep. & Caſ. Pratt C. P. 95. 


Declarations, pleas, replications, and other: 


pleadings, and alſo oyer of writs, bonds, and other 
deeds, ſhall be demanded by a note in writing. 


Note fixed in the office. Mi. 1 Geo. 2. 


V. B. The defendant cannot now hay 
oyer of an original, 2 Wilſon 394. becaulz ly 
the defendant comes in upon meſne proceſs, 


as the capias, Sc. and there is no original 


writ iſſued out at the beginning of the | ſuit, 
as there uſed t to be. 


In the Common Pleas. Denn v. Fenn 

The defendant demands oyer, and copy of the 
writing obligatory in the declaration mentioned, 
and of the condition thereof. 


Yours, 
J. 4 Attorney for 
the Defendant 


for the Plaintiff, 
The defendant cannot plead, that no ſuch 
tetters of adminiſtration, as ſet forth in the 
declaration, were ever granted to the plain- 
tiff, without craving oyer thereof, and ict- 

ting them out in his plea, 2 Fils, 413. 
The defendant muſt pay for oyer and 
copy, 4 d. per ſheer, or the plaintiff mul 
Zn 


t 


the 


Pleas in Var. „ 
fion judgment ; and it is given on plain 
| Paper. 4 
If che defendant makes a profert, and l. efendant 
makes pro- 
plaintiff demands oyer, the defendant mult fert, it muſt 
give it the day after the demand. 1 Barnes be given on 
168. | the day after 
Where a record of the ſame court is . 
| pleaded in abatement, and the plaintiff de- of in he 
| mands oyer of that record, and it is not fame court We 
given him in convenient time, the plea ought pleaded in 
| rot to be received, but the plaintiff may dyes way ho. 
| ſign his judgment and the rule was, that 5... 
prayed, and 
| unleſs the defendant gave oyer of the re- if not given, 
| cord the next day, judgment ſhould be for judgment 
| the plaintiff. Carth. 454, 517. Ld. Ray. 347. maybe ſigned. 
Where the bond or deed is in the hands Oyer muſt be | 
| of a third perſon, the court, on motion, dn 8 
g 1] blig; Rien d 9 the hands of 
| will oblige him to give oyer, an produce a third per- 
it. Sr. 1198. . fone. 
| If an indenture be loſt, and there un i If ndenture-. 
| counterpart, the court will compel the loft, and chere 
| party to ſhew his counterpart, and he plead NEON: 
| thereto, otherwiſe they will grant an impar- ?““ 


lance. Cro. Jac. 426. Sid. 386. Keb. 430. 


| The plaintiff demands oyer, and copy of Demand of 
| tie deed mentioned in the plea of the de- vyer of deed 
| fendant, 7. in che plea. 


Yours, On, + 
iy K. Attorney. 


e 772 Bor. 


| PLEAS in bar are to be pleaded . Plent i in bor. 
the time limited by the rule of Trin. 8 Geo. 3. 
8 COS. 
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plea. 8 d. per ſheet; and if delivered to the 


Deſendant 


may, with 
leave of the 
court, plead 


Pleas in Bar, 


(which ſee, under tille Declaration); and they 
are either to be delivered to the plaintiff's 
attorney, or filed with the prothonotaries, 

on a treble penny ſtampt paper (if it is the 
general iſſue, pay ling 25.); if a ſpecial 


* s attorney, pay nothing. 
By the Stat. 4 Ann. c. 16. Any defendant or 


„ tenant in any action or ſuit, or any plaintif in 
„ replevin, in any court of record, with the lcave 
« of the ſame court, may plead as many ſeveral 
“ matters as he ſhall think neceſſary for his de- 
© fence, provided that if any ſuch matter ſhall, 
„ upon a demurrer joined, be judged rmiſufficient, 


» coſts ſhall be given, at the diſcretion of the 


Conſtruction 
of the act. 


court; or if a verdict ſhall be found upon any 


e iſſue in the ſaid cauſe, for the plaintiff or defend- 


« ant, coſts ſhall bc alſo given in the like manner, 
© unleſs the judge who tried the ſaid iſſue ſhaj] cer. 
e tify that the ſaid defendant, or tenant, or plain- 
« tiff in replevin, had a probable cauſe to plead 


„ ſuch matter, which, Upon the ſaid iſſue, {hall 


* be found againſt him.” 
Upon the firſt part of this clauſe, it ſeems 


that the act does not extend. to qui ian 


aon, ſo that in them there can be but ont 
plea, 2 Hils. 21.; nor to any action on 2 
penal flatute. Barnes 15. 365. nor to ſuit 


where the {ing is a party, unleſs for debt im. 


mediately owing on revenue, ſeft. 24. ; and 
therefore in gquare impedit, by the King, 4 
rule to plead double was denied. Barnes 353 


eee It has been determined, that 10 
does not extend to plead double matters 


which ſhall have different trials; for inftance 

in dower—if the detendant pleads, * 
ques acccuple in 0 matrimonie, and a ot 
age; for the firſt matter fall be tried 0! 


i 8 
, 


Pleas in Bar. 


the biſhop, and the other by a jury, and the 


judge cannot certify, if there was a 
caule. Com. Rep. 148. 


Thirdly, That the certificate upon this 


ſtatute may be made after the trial. 
Formerly this court expected to be ſatisfied by 


affidavit of the neceſſity of pleading ſeveral pleas z 
but fince have been led to think that they had deen 
too nice in the conſtruction of the act for pleading 
double, which ſeems to be general, and a remedial 
law. Barnes 347. And therefore now it is done 
upon motion to the court, who are to judge of the 
propriety thereof; and the defendant may move to 


plead any number of pleas, provided no two of 
them be inconſiſtent with each other. 


e 


But they will not ſuffer incompatible pleas to be [ncompatible 
Fry: as nen aſſurmpfit and a tender, 2 Black, Rep, pleas not ſuf- 


| 723-3 it only terves to lengthen the record, for fered. 
it always concludes with a nn afſ:mp/it as to the re- 
ſidue of the demand; or nen ef? factum, and ſolvit poſt 


diem, ibid. 905.; or non oft factum, and ſolvit ad 


diem, ibid. 993; or non aſſumpſit, and alienage of 
plaintiff, ibid. 1326.; or in dower, ne unques ſeiſie, 

Ron ne ungues accouple, ibid. 1157. 1207.3 non aſ- 

| fumpſit, and a releaſe, Barnes 328; non aſſump- 


| fit, non aſſumpſit infra ſex annos, and leave to 


bring money into court, id.; non ofſumpſit and 
infancy, Barnes 303.; ſolvit ad diem, and riens per 
d:jcent, ibid. 334%; liverum tenementum, and a juſti- 


heation, bid. 329.3 nil debet, and nil habuit in tene- 
mentis, the latter may be given in evidence, 29d. 
333.; not guilty, and /tberum tenementum, ibid. 


350. 3 not guilty, and that plaintiff became bank- 


rupt, ib. 350.; not guilty and a licence, Parnes 
349- 394-3 without affidavit, i614. 357.3 not 


37 


1 - The 


guilty, and a releaſe of a | particular ttelpals, ibid. 
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Pleas not re- The following pleas do not. require a ſerjeant's 


quiring a ſer- band, vz. 
jeant's hand. 


Comperuit ad diem, Per minas, | 

Son aſſault demeſne, HSolvit ad diem, 
Plene e ee Ne unques executor, 
Kiens per diſcent, Infra ætatem. 


Nul tel record. 
"oor and Caſ. of prag. . 41. Proc. Rez, 
U. P. 282. Barnes 365. Nor do 
Ne unques admini Arator, Non gſſumpſit, 
Non ęſi factum, Mot guilty, Barnes 36: 5. 
„„ Per dure 
But non Gump, it infra ſex annos does, Cooke's Rep. 11. 
So does a general performance of covenants, Barnes 


354. 


Double Pleas. 805 
Double pleas ' DOUBLE pleas are all to be ſigned by a 


to be ſigned. ſerjeant; and if delivered without a a ſerjeants 
hend, the plaintiff may ſign judgment as it no 
plea had been delivered. fee. Reg. C. F. 4. 
282. Cooke's Rep. 38.; and where- ever the 
plea is ſigned by a ſerjeant, the replication 

muſt be likewite ſigned. Barnes 365. 
Pleas allowed Double pleas allowed upon the firſt motion. Non 4% 


vpon the firſt ſumpfit, and non afſumpſit infra ſex annos, Barnes 829. 
motion. Non aſjumpſit and a gs under the inſolvent 
debtors act. Ibid. 343. In treſpaſs, non cul. and 
liberum icriementum alterius. Ibid. 336. 340. 251. 

350. Solvit ad diem, and a mutual debt, ibid. Zac. 
N.B. Give Nen aſſumpſit to the whole, and a tender. 2:- 
brief to a ſer- Mage feaſant, and under a demiſe to the plaintiff, 
jeant, 105.04, Barnes 339. Damage feaſant, and for rent in at- 
draw up rule rear, ibid. 340. Non aſſumpſit, a ſet off and a ten- 
with ſecond- der, as of the laſt term, Lid. 353+ 357+ 300. 30. 
ary, and ſerve Non cepit, cattle the property of another perſon, not 


pla 4 of plaintiff, and liberum tenementum, Ibid, 362. Ng. 


| | it 
torney. | 4 ajſu N , 


1 


Pleas in Bar. 2 


aſſump / it, and plene admini/iravit generally. Ibid. 248. 
Plene adminiſtravit, and a ſet off. Ibid. 347. Ne 
unques executor, and plene adminiſtravit. Ibid. 355. 
305. Non eſt factum, and ne unques executor, Ibid, 
352. Non eft factum, and durets. Did. 359, Not 
| guilty, and a general releaſe, /b;d, 347, 348. Not 

| cuilty, and four guineas paid in ſatisfaction of all ---: 
N treſpaſſes to ſuch a time. Lid. 349. Not guilty, 

| ſon aſſault, and ſatisfaction for all treſpalſes. Ibid. 
352. Not guilty, /n aſſault, and moliter manus im- 


| poſutt. Ibid. 351, 352. 354. Not guilty, and a 
| juſtification in treſpaſs. Jid. 355, 356. 35, "Non : 
"7 and to avow the taking. Bid. 305. Not 
| guilty to the whole, and a tende of amends. Joid. | 
ER: 
| : If you plead double any other picks, a mo- How to plead 
| tion muſt be made by a ſerjeant for that double in 
| purpoſe ; pay him 105. 6d.; draw up rule term. 

in the evening with the ſecondary, pay ac- 

| cording to the length; ſerve copy on plain- 
a W ifs attorney, and ſhew him the original 
Jule; then on the day of ſhewing cauſe, x give 
o WW brief to a ſerjeant, with one guinea, firſt 
making an affidavit of the ſervice of the rule 
| annexed (add the words, © and at the ſame 
time fhewed him the original rule“) and 
Iyhen made abſolute, draw up rule at the ſe- 
condaries, make a copy thereof, and annex 
to the plea before it is filed or delivered; pay 
or rule according to the length: if yon move 
Ito plead double, "and pay money 1nto court, 


18 
22 


1 [theſe are ſeparate motions. 

„lk the defendant is not in time to plead How to get 
ft before the time expires, he may apply to time to plead 
judge, who will grant him a ſummons for ae 

ten . 


[at purpoſe ; pay 25. in term and vacation; ; 
erve copy on plaintiff's attorney, Who will 
Nm U 8 indorſe 
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indorſe ſame; and if the action be in London 
or Midaleſex, and there is not time to give 
full notice of trial after the time is expired, 
it muſt be upon terms. 6 of pleading i fnali), 
e rejoining gratis, and taking bort tick of 
te trial for the laſt ſiilings in term, or after, «: 
ee the caſe happens; and it is to be remem- 
bered, that no plea but an iſſuable one can, 
after an order obtained, be pleaded, there- 
fore a plea that the plaintiff Was an infant, 
and ought to fue by prochein amy, Barnes 263. 
a recovery in another court, 3 Wils, 33-3 
nor a general performance of covenants not 
ſigned by counſel, Barnes 354. are not with- 
in the order. 
What is What is meant by an iſſuable los; 18 2 
meant by an = in chief, upon which the plaintiff may 
88 [os lea. take iſſue, Barnes 263.; by rejoining gratis 
is meant rejoining without the common four- 
day rule, Barnes 271. ; and taking ſhort no- 
tice of trial, 1s two days at the leaſt, arm 
301. 


Tine w plead * If it be a country cauſe, you obtain the 


in country 


ns like ſummons, on which an order will be 


2 (if in time) before the aſſizes, of plcad- 


ing iſſuably only: when a ſummons is in- 
dorſed or attendance made on the judge 


draw up order, pay 25.; make copy there 
of, and ſerve ſame on plaintiff's attorney. 
Month's time A month's time to plead, means a lunar 
to plead is a nontb; and fo in all proceedings a month 
lunar month. means four Weeks. 3 Burr. 1455. 
Demurrer to Defendant obtained an order for time 
rhe e to plead, pleading iſſuably, rejoining gre! 
3 and taking ſhort notice of trial within term 
lay 15 not 
5 actendant Pledges accordingly, and plainti 
gens. | replied 


203 ( a ms 
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replied, and then defendant, inſtead of re- 
joining, demurred merely for delay; plain- 
iff not having time to ſet down the demur- 
rer to be argued within term, ſigned judg- 
ment, which defendant moved to ſet aſide; 
but upon hearing counſel on both ſides, the 
court conſidered. the defendant's practice to 
be a mere trick, and therefore denied the 
motion, Barnes 271.; but a demurrer to but to the 
the merits 13 within the order, 2 Black. Rep. merits It is. 
923- and an iſſuable plea. 
If judgment be ſer aſide on the payment Aſter a ju 85. 
of colts, and pleading an iſſuable plea, the ” 8 1 
defendant cannot plead the ſtatute of limit- more ron 
ations; for it is not an iſſuable plea, within tion is not o 
the meaning of the rule for ſetting aſide the be PER. 
judgment. Barnes 453, 256. 
A judge” 5 ſammdns ſtays nothing, unleſs edges TOS 
it be returnable before the judgment be re- mons no ſtay, 
gularly ſigned; and if judgment is regularly per obtain- 
ſigned, before the ſummons for time to eee 
plead 15 returnable, the court Will not ſet it pleading i is 
 alide, eſpecially if defendant has no merits. da. 
2 Black, Rep. 954. 
The defendanr, although he has had one Ifdefendzne 
order, if more time can be given him, may has had an 
| have a ſecond and third ſummons for that 8 we 
purpoſe ; ſo that the plaintiff is not pre- Me another. 
vented from 90S his cauſe in the uſual if no delay. 
time. 
The defendanr may waive his ſpecial plea, Pee dapt 
and plead the general iſſue the ſame term, may, before 
without leave of the court, without coſts, e 
unleſs the plaintiff has replied, Parnes 127; ; ro \ 1h 
and if platotif brains A verdict, no colts of plead the ge- 
1 4. 1 the netrah 1 TITS | 
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Hom to apply 


to plead 


double in va- 
caũion. 


Of amending Declarations, Oe. 


the ſpecial pleas will be allowed. Hor: fall v. 
Greenwood. bid, 8 


Get a judge's ſummons for leave to plead 


ſeveral matters (naming your pleas); ſerve 


copy on plaintiff's attorney, attend thereon; 
and if the judge ſees they are proper, he will 


grant an order thereon, pay 25.; upon pro- 
ducing a ſerjeant's hand to a brief for that 
purpoſe, pay ſerjeant's fee 10s, 6d. ; take the 
order to the ſecondaries office, and they will 
give you a rule; make copy for plaintiff's 


attorney, and either annex it to the plea, or 


ſerve 1 it.. 


\ 


Of amending Declarations, and 


other Pleadings. 


nl be ſoitors were much pe 


plexed by. writs of error, brought upon 
very ſight and trivial grounds, as miſ-ſpell- 


ings, and other miſtakes of clerks, all which 


might be amended at the common law, whilſt 
all the proceedings were in paper. Vide 8 Co. 


157. For they were then conſidered only 5 


Neri, and therefore ſubject to the control of 
the courts; but when once the record was 


made up, it was formerly held, That, by the 
common law, no amendment "could be per- 


mitted, unleſs within the very term in which 


the judicial act ſo recorded was done; for, 
during the term, the record is in the breaſt 
of the court; but afterwards it admitted of 
no alteration. Co. Litt. 260. Now the courts 


are more liberal, and, where Juſtice requires 


it, 


, \ 
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it, will allow of amendments at any time, 
whilſt the ſuit is depending, notwithſtanding. 
the record be made up, and the term paſt ; 

and in this court it ors be done, although 

the roll be carried in, provided it A, 
not too much deface it. Barnes 8. 


It may be amended after plea pleaded, or When it may 
iſſue delivered, in matter of form, without oy amended, 
coſts ; but in ſubſtance it cannot, or after 
ſpecial plea or demurrer. | - 

After argument on demurrer, bai it After argo- 
moved to amend his declaration, which was ment cn de- 


murrer, may 
granted; the merits of the cauſe not coming ye to 4 


in queſtion on the argument, only the form amend, 
of the pleading. Barnes 9. . 
Defendant pleaded three pleas ; plaintiff Aſter an er- 


amended his declaration, paid the coſts, der for 
gave a new rule to plead, and demanded \nendment, 
a plea. Whereupon the former pleas were 9: cots, and 
re=deiivered, without a ſecond application to pleading de 
counſel or the court; plaintiff ſigned judg- 0. defend: 
ment for want of new pleas, but it was ſet eee 
aſide; for defendant is not obliged to mer pleas, 
vary his fifft defence. Bar nes 273. a 22 v. nd held 
Harpe. goed, 

Plaintiff obtained a rule to ſhew cauſe, Mat 4a 
why his declaration ſhould not be amended, coit- after de- 
on giving an imparlance, and on ſhewing Trig 
cauſe, it appearing that defendant had de- mend dec! la- 
murred, and given a rule to join in demur- ration. 
rer; the court held that the plaintiff mult pay 
colts. Barnes 6, 

Defendant moved to amend his avowry, Avowry a- 
by altering the ſum due for rent, which wag me, ded after 


miſcomputed. Plaintiff oppoſed it, demur- 5 


for argument 
ter being Joined, and the cauſe in the Paper on demurier. 


for 
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Aſter argu- 
ment on the 


merité, avow- 


ry refuſed to 
be amended. 


Of amending Declarations, e. 


for argument, per cur. the defendant muſt 


amend on payment of coſts. Barnes 8. 
After argument on demurrer, and rule for 

further argument, defendant moved to amend 

the avowry, by inſerting three neceſſary re. 


quiſites to juſtify his diſtreſs. But the 


amendment was denied, the former argu- 


After iſſue 
joined, de- 
fendant had 
leave o e- 

mead his a- 
oWry. 


ment having been upon the merits, and 


there not being ſufficient matter, ſet o out in 


the avowry to amend by. Barnes 9. 


Defendant had avowed for a quit-rent ; 
and iſſue was Joined in Eaſter Term : in 
Trinity following, defendant moved for and 


got a rule to {hew cauſe why he ſhould not 
amend three ayowries for quit-rents, payable 


at different times, on payment of coſts; 


which rule (plaintiff refuſing to conſent that 


defendant might give the matter in evidence 


on the then iſſue) was made abſolute, on 
payment of coſts; defendant rejoining gratis, 
and taking ſhort notice of trial. Barnes 22. 


15 Declaration 1 5 


in quare im- 
pedit amend- 


dd. 


Court denied 


to amend the 
declaration 
and writ in 
quare impe- 
3 
Bill againſt 
an attorney 
amended, 


After a variance pleaded between writ and 
count in guare impedit, the court gave leave 
to plaintiff to amend on payment of e 
2 Wils. 118. 

Motion to amend the original writ and 
declaration in guare impedit, and though. 
urged, if not amended, fix months being 
paſſed, a lapſe would incur ; ; the court de- 


nied it. Barnes 3. 


Bill againſt an attorney, as an attorney of | 
C. B. and by miſtake it was concluded, and 


therefore he brings his ſuit,” inſtead of | 


« and therefore he prays relief, &c.” Up- 
on motion in the Treaſury, the judges gave 


leave to amend on payment of coſts 1%, and | 


aſterwards, | 


= C * * 


afterwards, on affidavit of lervice, it was 


agalnſt bail, where, by ſuch amendment, the 


bail might be deprived of the advantage of 
ſurrendering the principal, 


might do in caſe of the faulty /cire facias 


172. 
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made ablolute. Barnes 3. 
Declarations in ations on Pall bonds may ens 


be amended as well as any other; the court on bail bond 
T pernaps may have refuſed, in ſome inſtances, W. be 


amenced, 
to grant leave to amend writs of ſcire facias 


as perhaps "they | 


quaſhed, and a new one ſued out. Barnes 


26. 114. 


On a common e ti coil, plaintiff * On a com- 


clared againſt defendant as admminiftrator, moet 
and he plca aded that adminiſtration was beer aro 7. 


rat. on amend- 
committed to him; upon which defendant ed. 


moved to amend his deciaration, by making 
it ſtand againſt defendant as executor, and 
granted on payment of colts, Barnes 5. 


The plaintiff after plea pleaded, or after Shall not, 


the end of the ſecond term, ſhall not add a af: ee ſe⸗ 
new count to his declaration (as an iadibitatus S e 


p add a new 
aſſumpſit, or the like), under pretence of count under 


amending his declaration. Say. Rep. 97. 151. pretence of 


amending z 


The ak 1, that plaintiff muſt apply for but muſt ap- 


leave to add a count within two terms, be- Ply to add a 


cauſe he is obliged to declare within that Wah 
time, otherwiſe he Will be out of court; and term. 
a new count is the ſame as a declaration. 

1 Wits. 223. 


Plaintiff moyed in C. E. to add a new count Leave was 


to his declaration, which was of Michaelmas Liwen to add 


; a new count 
term preceding, on payment of coſts; de- aſter the ſe. 
fendant objected, that by the courſe of the cond term, 


court, a count could not be added after paying coltis 
I he of plea and 
+ ap plication. 
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the ſecond term, which was agreed to be the 
practice: but as plaintiff might diſcontinue, 
the court, to ſave the trouble of a new ac. 
tion, made the rule for the amendment ab- 
ſolute, on payment of the coſts of the plea 


and application, defendant having leave to 


plead de novo, Barnes 19. 
Leave given to amend the declaration by 
adding pledges and memorandum, making 


--the- declaration agreeable to the bill on re- 


dor. Ban 28. 
The tiile of The title of a declaration was amended by 
the ceclara- making it of a particular day, viz. the return 


tion made day of the pluries diſtringas, which was ſued 


ag eeable to 
the fact. out to compel an appearance, and to which 


the defendant appeared, to let in the defend- 


ant to plead a dilatory plea, viz. that IV ilkes 


„ was outlawed. 2 Wils. 256 
Will rot let Motion in C. B. to amend declaration after 
yo amend © the plea roll filed, per cur. That practice is 


delace the not warrantable; and the amendment being 


roll. ſuch as would greatly deface che roll, denied, 


5 | Barnes 8. 
Amendment All clerical or other miſtakes in a declara- 


may be ap- tion or iſſue may be amended by ſummons. 


phed for dy before a judge; and all other proceedings, 
ſummons both nilſt 

in term and Whilſt on paper, may be allo amended, by 
vacation. the eſtabliſhed practice of this court. 

Days of continuance although entered on 


the roll may be amended. Barnes 104. 


On amend- On amendment of a declaration, defend- 
one, defend ant is intitled to a new four days rule to 


ont new for. Plead. 2 Black, Rep. 7 785. 


to a new four- 
day rule, | | : 
Me nas: Bot 9 155 a ke 3 for a new trial, 
trial granted, there can be no amendment allowed 1 in the 

) 
record 


t 
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record by ſtriking out two pleas. The in- no amend- 
tent of new trials is to ſubmit the ſame queſ- ment allowed 
tions to the conſideration of another jury. 6 
Parker v. Anſell, 2 Black. Rep. 920. 
A ca ſa may be amended after it has been Ca fa ways” 
executed, it being returnable before us l 
Weſtminſter, and not before our juſtices. or omg: 
2 Black. $36.; but it was amended by the 
award in the roll. A ca ſa was ordered to be 
amended, by making the defendant's name 
| Edmund inflead of Edward, after it was exe- 
cuted. Brown v. Hammond. Barnes 10k gs 
The court will amend the irregular taste Will amend | 
to a Writ, when not made fifteen days before A 
the return, it being the fault of their own of caps, 
officer. 2 Black. Rep. 918. | e 
Action againſt ſurveyors of I, tminſter Declaration 
Bridge, for taking and deſtroying timber. amended on 
By the act plaintiff was confined to bring ee 
action within ſix months, and to lay it in changing HY 
Middleſex; by miſtake, action was laid in en om 
London, and the miſtake not diſcovered till London to 
after plea pleaded and iſſue joined; and if Middleſex. 


plaintiff had begun de novo, he would have t py. 
been too late; it was therefore ordered upon and confined 
payment of coſts, In an action upon a pe- i Middieter, 
nal ſtature, the court probably would not 
interpoſe; but in the caſe of a remedial law, 
the amendment muſt be made. 3 Lev. 347+ 


Barnes 488. Cook v. Spore, and others. Vic? 
Barnes 12, THe 


Mutual 


[ 302" ] 
Mutual Debts. 


T common law, if the plaintiff wa: 
more indebted to the defendant than 


=, the defendant was indebted to him, yet the 
defendant had no method to ſtrike a balance: 

he could only go into a court of equi ty for 
doing of what is moſt clearly juſt and right 

to be done ; and in order to prevent ſuch 


Mutual debts „ 
May be ſet off. £6 

| cc 
„ 


t 


cc 


«6 


. 


£5, 


8 0 
6e 
C5 


vc 


. 


cc 
60 


Mutwal debts 

may be ſet off ( 
by pleadiug «£6 
in bar, &c. c«« 


unleſs on cc 
bond, then ee 
70 be pleaded. 40 


expence, by Stat. 2 Geo. 2. c. 22. It is enacted, 


That where there are mutual debts between the 
plaintiff and defendant, and if either party ſut, 
or be ſued as executor or adminiſtrator, where 
there are mutual debts between the teſtator 
or inteſtate, one debt may be ſet againſt the 
other, and fuch matter may be given in evi- 
dence upon the general iſſue, or pleaded in bar, a: 


the nature of the caſe requires, ſo as at the time 


of his pleading the general iſſue, where any ſuch 
debt of the plaintiff, his teſtator or inteſtate, 1: 
intended to be inſiſted on in evidence, notice 
{ha}l be given of the particular ſum or debt fo in- 
tended to be infiſted on, and upon what account 
it became due, or otherwiſe ſuch matter {\4ll 
not be allowed in evidence upon ſuch gener 
iſſue.“ 

8 Geo. 2. c. 24. enacts, © That mutual debts 
may be ſet againſt each other, either by pleading 
in bar, or given in evidence on the general iſſue, 
in the manner as in the 2 Geo, 2. c. 22, mention- 
ed, notwithſtanding that uch debts are deemed in 
law to be of a different nature, unleſs 14 c Ariat 
either of the ſaid deb's jhall accrue by reaſon of db 
nally contained in any bond or ſpecialty ; and in ail 


cales, where either the elt for - W101 the 74 7797 7 hath 


been, or ſhall be brought, or the debt intouded to be jor 
againſt the ſame bath accrued, or. ſhail accrue by. Feds 


ſon e 9 fuch penal, ite deli enterged 4% be jet if 


be 7. Dal 


c 
-.66 


Mutual Debts. — 
& hall be pleaded in bar; in which plea ſhall be 


« ſhewn how much is truly and juſtly due on either 


„ fide; and in caſe the plaintif ſhall recover in an 


&« ſuch action or ſuit, judgment ſhall be entred for 


c no mote than ſhall appear to be truly and juſtly 


« due to the plaintiff, after one debt being ſet 
de againſt the other as aforeſaid.” Made perpetual, 
14 Geo. 2. c. 34. 21 Geo. 2. e. 33. 24 Wy: 2. 
c. 28. 


By 5 Geo. 2. c. 30. Where it ſhall appear to Mutuel debts 


| © the commiſſioners, that there has been mutual between a 
credit given to the bankrupt and any other per- banktupt and 


% ſon, or mutual debts between the bankrupt and any other 
cc any other perſon, at any time before ſuch perſon P*r{on, how 
© became bankrupt, the commithoners, or the aſſig- to be ſet off. 

« nees of the bankrupt's eſtate, ſhall ſtate the ac- 

count between them, and one debt may be ſet 

againſt another, and what ſhall appear to be due 

on the balance, and no more ſhall be claimed 


* 


cc 


or paid on either ſide.“ 


In replevin, the avowant juſtified under a The Dos. 


| diſtreſs for rent, the plaintiff at 2% privs in- ae u 
filted, that there was more due to him than 


caſe of a dis- 
the rent amounted to, and Denniſon 7. refuſed rel; 


the evidence. Upon a motion for a new 
trial, the court held, that 2 Geo. 2. did not 
extend to the caſe of a diſtreſs; for that is 


not in action, but a remedy without ſuit: 
they likewiſe declared, that it did not extend nor to be. 
to detinue, and the like actions of wrong. tue, or the 


| S* like actions 
Bull. L277» of wrong. 
Where the debt i is of an equal ſum, there Where che 


the action is barred; but if it be for a leſs debt is of an 


ſum than for what he action is brought, the equal ſum, 


ne act! 
defendant muſt pray to have it {et off. Bull. ec hu it 
„ 


leſs, defend- 
ant muſt be 10 off. 


And where a debt is of equal ſum with If it is equal, 
the Plaintiff's demand, it is to be pleaded in mut be 
2 Har pleaded, 


1 Mutual Debts. 


If defendant's bar to his 400 ; but where the deftndinth 
__ demand exceeds the plaintiff's, it muſt be 
ritk' e given in evidence upon the general iſſue, and 
give it in notice of ſet off. 


N evidenceup on the general iſtue, and give notice. 
If defendants And if the defendant's demand FR not 
demand does countervail the plaintiff's, he ſhould move 


not counter- 
vail plaintiff's, the court wherein the action is depending, 


mul move to for leave to pay ſo much money into court, as 


pay movey with his own demand will be ſufficient to la- 
in e il ds plaintiff's. 
May have Defendant pleaded the general iſſue, but 


leave to with= forgot to give notice at the ſame time of a 


draw the ge- 
"lead 3, ſet- off, and upon motion in time the court 


and pay mo- gave leave to withdraw the plea, in order to 
_ ney into deliver it again with a notice of ſet- off. 2 
court. | _ Rep. 316. 


The notice of ſet-off ſhould contain er. 


tainty; for the Legiſlature deſigned them to 
be in the nature of croſs actions, and there- 


fore they ſhould have that certainty, ſo that 


the plaintiff may be able to make a proper 
defence. 
Ancticeof A ſet-off reducing the plaintiff's demand 
ſet-off redu- under 40s, does not affect the juriſdiction of 
| e Om the ſuperior courts, 3 Mils. 48: ; ſo that il 
not affect the Plaintiff recover 15, damages, he mult have 
juriſdiction. his coſts. 
| Inwhatze- Debt upon a ſimple contract may be ſet 
tions there off againſt a ſpeclalty debt, Bull. 176. A 
ma be a ſet- fi 10 ct, againſt deb | 
of imple contract, againſt debt upon an annuity 
5 bond, 2 Barn. $20. Mutual debts between 
the teſtator and executor, without ſuit, B. 
75. Simple contract, againſt debt . a 
leaſe, for non-payment "of rent, Bid. 17 
And actions where the demands are of th 
{ame nature may be ſet off, and a judgment 
— it; 


| 


Mutual Debts, 


in K. B. may be ſet off againſt a judgment in 


the C. 6. 3 Mils. 396. But notice of ſet-off 
need not be given by defendant in an action 
for money had and received to plaintiff's uſe, 
where defendant had paid plaintiff his whole 


demand (except what he retained for his la- 


bour and ſervice). 4 Burr. 2134. 
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But debt due to a man in right of his wife, ſn whats ſet · 


in an action againſt him, on his own bond 
cannot be ſer off. Bull. 175. Nor can a pe 
nalty upon articles of agreement, though 
forfeited. Ibid. 178. Nor fimple contract for 
cloaths to a bail bond. Id. Nor can there 
be a ſet- off in replevin, though the diſtreſs 
was taken for rent. hid. 177. Nor can a 
bond be ſet off at the ſuit of aſſignees of a 
bankrupt, to an action by them, for goods 
fold and delivered. 1 Wils. 155. Pf debt 4 


debt 6 | 


? of cannot be 
) pleaded, or 
© notice given. 


147 


barred by ſtatute of limitations, cannot be ſet by ſtature of 


off; if pleaded in bar, the plaintiff may re- 


in evidence, on a notice of ſet-off, p lainriff 


} may object to it at the trial. Bull. 1765 Sir. 


1271. 


Of f paying Money into Court, 


\H1S practice was inrodoced for the 
1 fake of giving a party (who never had 
it in his power to make a tender, or neglected 
to make one) an opportunity of ſatisfy ing THE 
debt for which the action had been com- 


menced, and likewiſe to deliver him from 


the neceſſity ol proving the tender, if he had 
made one. 


Es © | Money 


limitation 


Cannge oe To 
ply the te of limitations. If it is given oct. 
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In what ac- 


Money may be 0 into court in all ac- 


tions money tions where the ſum demanded is a ſum cer- 
may be paid 


into court. 


tain, or capable of being aſcertained by mere 
computation, without Jeaving any ſort of 


diſcretion to be exerciſed by the jury: it 13 


right and reaſonable to admit the defendant 


to pay the money into court, and have ſo 


much of the plaintiff's demand upon dura 


{truck out of the declaration; and that if the 
_ plaintiff will not accept it, he Mall procced 
at his peril, 


In actions on the caſe upon indebitatas aſe 


fump/ t, where there is a quantum meruit, Sir. 


579.3 debt for rent, covenant for non-pay- 


ment of rent, Barnes 198.; and not repair- 
ing, Salk. 596.3 covenant in a ſum certain, 
as 111. for not dreſſing corn, 2 Barnes 229. ; 
_ &, for advanced rent for ploughing meadow 


ground, 2 Black, Rep. 837.; replevin, w where 


defendant avows for rent in arrear, Salk. 595. : 
ejecment for rent, Str. 576. Stat. 4 Geo. 2. 


c. 28.; non-payment of mortgage-moncy, Str. 
413.; upon a charter-party of affreightment, 
where the breaches are only for freight and de. 


murrage, 2 Burr. 1120, trover for goods not 


being ponderous, the plaintiff has been or— 
dered to ſhew cauſe why he ſhould not accept 
them, Barnes 200. 3 rover for morey, 1 Cr. 
142. trover for a ſpecific chattel, of an aicer- 
tained quantity and quality, and unattcnded 


with any circumſtances that can enhance the 
damages above its real value, but that 1t 


real and aſcertained value muſt be the lote 
meaſure of the damages, 3 Burr, 1344; 
debt for zl. for re a bare, - Ser. 1217.; for 


PDenallies on the game laus, being an ation 


2 POPU lar, 


Of Paying Money into Court. 30% 
popular, 2 Black. 1052. ; upon a policy of a/- 
farance, Stat. 19 Geo. 2. c. 37. /. 7.; may be 
brought into court upon the common rule of 
courſe; but in covenant upon a charter-party 
and zrover, and debt for a penalty, the court 
muſt be ſpecially moved upon an affidavit of 
the facts; but the court will not give the de- — 
| fendant liberty to bring money into court on — 
| {ome of the counts, and demur to the reſt, „ he 
Prack. Reg. C. P. 256. ; for the reaſon of _ OO 
making the rule for bringing money into 39 
court, is to prevent vexation, and make an 1 
end of the cauſe. %%% er es 
| Formerly the defendant, in an action of 
debt upon bond, who had obtained the com- 
mon rule, muſt have brought the whole pe- 
| nalty into court; but now this hardſhip is 
| remedied by Stat. 4 Ann. c. 16. ſ. 13. where- 
by it is enacted, That if pending an action, upon 
a bond with condition, to be void upon payment 
H ofa leſs ſum, the defendant ſhall bring into court 
| © all the principal money, and intereſt due, and 
| coſts; the ſaid money ſhall be taken to be a full 
« ſatisfaction of the ſaid bond, and ſhall diſcharge 
* defendant.” | n 
Bond given for money payable by inſtall- Money due 
ments, action is brought for the penalty on bs frft inſtalls 
non-payment of one of them, the court will grown. 1 
| | a ** brought in, 
give leave to pay the money in arrear, and but not to ſtay 
colts, but the plaintiff muſt ſiga judgment the plaintiff 
vith a ſtay of execution, until there be a fem demos 
alure in ſome future payment. I 
Action was brought on a bond to ſecure an 
annuity by inſtallments, a rule was made ab- 
lute to ſtay the proceedings, on payment 
a / (the only inſtallment due and coſts) 
made abſolute, Barnes 288, 


Ge” 5 Sn Leave 


333 Of Paying Money into Court. 
Leave was given to bring 5. 5s. into court 
ON a common role, with reſpect to the ſeventh 


and eighth counts, there being nine in the , 
| declaration ; and as to the reſt, to plead the B. 
= general iſſue, the ſtatute of limitations and . 
$8 ſet- off. Barnes 286. 3 of 
Like leave was granted on the common ru 
rule, and to plead plene adminiſtravit, and the | 
general iſſue to the whole. id. 287. PR 
On bond to Debt on bond conditioned to pay 600]. le 
pay intereſt and intereſt, in three years from the date on 

_ half-yearly, | 
E at be ries of the Land: by inſtallments of 151. halt ed 
cipal in three yearly, and 6161 at the end of the term, e080 
| years; leave which is not yet arrived. On failure of pay- the 
| 1 8 Rd ment of intereſt, obligee brought his action; 1 
) | | granted. and it was now. 1O ed tO tay proceedings defa 
| on payment of the intereſt due: but the court hal 
ö ordered judgment to be entered for the Whole, Rep 


„ with ſtay of execution, on payment of the 
1 intereſt due. e againſt Touchett. 2 Bla, 


no C 
re Rep. 706. | ed tl 
| e Bond was given to pay 4961. by Initail- plair 
on bond for ments; and if default made in payment of | 
| payment of any one inſtallment or more, then to be in 4s 
Ment, force for the whole, then remaining due and Fa 

ae e unpaid. On default bond was put in ſuit; b7. 

fault to ane and after verdi&t it was moved to ſtay Py 2 Wi 

1 for ceed; ngs ON payment of the inſtallments ave, upon t 

8 Mo IN with colts, and per cur. Under this ſpeciai bebar, 

be flaid upon condition, the defendant is not intitled to 110 m 

payment of this indulgence. under either of the acts of bond | 

| the my tall. 4 2 8 . has Or 8 S 9 2 3. c. Fes This 15 ment ; 

ay 9 not to relieve againſt a forfeiture; for the goods; 

plaintiff, at his peri], muſt enter up 18 5 10082 bey ca 

ment for no more than the reſidue of the Def 

principal and intereſt, bona fide due and un- Maint; 


paid. Tl. e plaintiff had agreed to give time 
| 0 
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to the defendant, and to forbear proſecuting 
his juſt demand, provided the defendant 
would punctually diſcharge it by inſtallments. 
By neglecting ſo to do, be has loſt the bene 
fit of this condition, and remains in the caſe 
of other debtors 25 bond. e the 
rule. Ibid. 

After plea of genera 5 iNue, leave was given 
to withdraw it, and bring 1 inte court 425. and 
plead ſame again on terms. harnes 269. 

Leave to plead bankruptcy to the firit 
count, and to bring Oey into court on the 
common rule, and ple ach the general iſſue on 
the other, was given, Barnes 350. 

If one defendant ſutfers judgment to go by 
default, and the ſecond is outlawed, the third 
ſnall not bring money into court. 2 Hlack. 
o 

Judgment was arreſted, and conſequently Upon arrest 
no coſts on either ſide; but the court order- of judgment, 
ed the money brought in to be paid to the ee 3 
plaintiff Barnes 284. the money 

| out of court, 

Aftions on 1 the caſe fer i mode rolely ariving à In what ae- 
bired chaiſe, and for conſequential ee Str. 5353 0 
$7.3 treſpaſs for the meine profits 7 eJecemcnt, igto Wer 
2 Wils. 115.3 for Ailapidalions, Str. 900. debt 
on a bond to a ſperiff” condi! toned} for the good 
tebaviour of bis bailiff ,, and inter alia, for pay- 
ing money collected for the ſr2rifs eaſe, vp2n a 
bond for the performaice of 6 collaceral agree 
nent; upon a counter bond; treſpajs for tobing 
gods ;_ replevin, where it is not for rent, mo- 
ney cannot be broug At into court. 

Defendant had brought money into court Merey 
Paintif would not accept ſame, but procced- enge into. 


zegurt Hin-. 
8 3 eck r 
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tiff would not ed to trial, and was nonſuited; upon which 


accept, and defendant moved in the treaſury, that in re- 
Was non- 


Coed oo gard as the plaintiff was out of court, he 
fendant could Might have the money back; but denied. 


not have it re- Afterwards plaintiff brought a new action, 
turned, and the court made a rule, That the plaintif 
Fang ee might have the money brought in if he thought 
action being —_ 95 
brought, the 7; but if not, that the money brought in ſhould 
court made a remain for the new action. Pratt. Reg. 250, 


rule that he Rep. & Caſ. C. P. 36. 


might have 


tat money 3 The like reſolution in a ſimilar caſe as 


| if not, that it above, and gave leave for the defendant 10 

| ſhould remain ring money in, lo the new action. Pratt. Reg. 
to the new 252. | 17 . 

action. £ 


In action on a The original defendant obtained judgment 


jadgment ob- of non-proſs, and then brought debt on that 


taioed in an judgment for the coſts, in which he had 
action in a 


former judg- judgment by default; and afterwards brought 


ment, execu- another action of debt on the laſt judgment, 


e 1 after and ſigned judgment: Which laſt judgment 
the third _ 3 | . s 3 | 
judgment, on the original plaintiff moved to ſer aſide, on 


| the defendant bringing into court the debt and coſts of the 


paying into ſecond judgment. On ſhewing cauſe, the 
court the debt court thought that he himſelf had given the 
288 firſt provocation, and had been guilty of the 
the ſecend, firſt laches, and diſcharged rule without coſts, 
directing execution to ſtay, as the money on 

the former judgment was paid into court, in 

order to diſcountenance ſuch oppreſſive pro- 

ceedings. 2 Black, Rep. 785. Simpſon v. 

Stone. | | 

Money paid Money was paid into court, plaintiff Pro- 


into court ceeded and recovered a leſs ſum, whereupon | 


plainiiffre- defendant moved in the treaſury, that he 
covered a leſs | | 


ſum, deſend- Might have the money out of court, towards 
ant moved to his coſts, and granted. Barnes 280. 
have the money out of court towards his coſts, 


Thirty» 


AAA 
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T hirty- ſeven pounds was paid 1 into court, After pay- 
plaintiff recovered a greater ſum, and then ment of mo- 
became bankrupt ; the aſſignees moved to de into 
have the 37/. paid to them; but plaintiff's 


tiff recovered 


attorney inſiſting, that as he had been the more, and be- 


means of obtaining the verdict, he ought firſt came bank- 


to be paid his bill. Whereupon the court Ban aber 
ordered his bill to be taxed, Ward to be al- have the 


to have the 
lowed 7 J. 45. received by him of plaintiff money paid 


in part, and then to be paid out of the mo- tem. 
ney in court, and the reſidue to be paid 

to the aſſignees. Ouſten v. Obryan. Barnes 
1 | 


How to pay money into c- art. In actions If the ſum 
where there can be no doubt but that does not a- 
you may pay money into court, viz. (ſuch eee 
as have been ſtared) if the ſum paid in does 51. 
not amount to more than 31. then apply to 


the ſecondary for a treaſury rule for that pur- 


| pole, pay him 65.; take the rule to the 


prothonotaries office, and the clerk will re- 
ceive the money, and put a receipt in the 
margin, pay him 1d. in the pound, 15. 4 4. 
for receipt, and for entering plea 25. more; 
ſerve copy of the rule on plaintiff's at- 

torney. | 

If it is more than 1. then a ferjeant's I more, then 
hand to a brief is requiſite, and (if you plead 29 to pro- 
the general iſſue) he ſigns it of courſe ; ; 5 9 5 
take it to the ſecondaries as before, draw up 
rule, pay 65. pay the money to the protho- 
notaries clerk, and for every pound 1d. and 
15. 4d, for receipt; entering plea 25. ; ſerve 
"Py of rule on plaintiff's attorney. 
x 4 It. 


court, plain- 


| 312 Of Paping Money into Court. 


If the money If the plaintiff accepts the money out of 
is . court, and is content, he is then to apply to 
our ct dukt, the ſecondary, and take an office copy of the 


then how to rule, pay 25. 6 d. and get an appointment 


EE.” for from one of the prothonotaries to tax the 
rene CO 


on defendant's attorney, when the coſts are 


taxed, if the ſame are not paid (no demand 
18 neceſſary), the plaintiff's attorney may 
make up the iſſue, and proceed to trial, and 


take a verdict for 15. though the real 


demand is not ſo much as paid into court. 


es de If the plaintiff be not ſatiefied with the 
torney, tho 
eee ſum paid into court, he may apply to the 
with the fon prothonotarics, and on producing an ulice 


brovght in, Copy of the rule, they will pay the monch, 


may take it on deducting the poundage and receipt: . aud 
then he may deliver the illue, with notice of 


out, and pro- 
ceed on. 
trial: but if, on the trial, he does not re- 


cover a greater ſum of money than what 
was paid into court, he will be nonſuited, 
and muſt pay coſts to the defendant. 


If defendant If the defendant means to plead 1 f 


pleads any pleas than the general iſſue, and alſo pay 
other plea be- money into court, he muſt then give brief 
pany "Lo to a ſerjeant, with 10s. 6d, to move to 
and pay mo. plead double, and alſo a brief to move to 
ney into pay the money into court, fee 105. 64d. 
move he mult each, to the ſerjeant ; draw up rules w th 

ney, as in p. 311.; and ſerve copies of the 

rules on plaintiff's attorney; and deliver 


5 lea at ſame time, or file it. 


coſts; ſerve copy of rule and appointment 


the ſecondaries, and pay into court the mo- 


wm, 


2 


t 


Of Paying Boney into Court, 


In the ORR Pleas. 


Michaelmas Term, in the 23d. Year 
of King George the Third. 


Alexander Denn againſt Richard Fenn, Mon- Rule to pay 
day the 1oth of Novembr. It is ordered, e 32855 


That the defendant ſhall pay to the plain- 


tiff, or to his attorney, 101. together with. 


his coſts, to be taxed by one of che protho- 
notaries of this court, if the plaintiff will 


accept thereof, in full diſcharge of this ſuit; 


and that thereupon all proceedings in this 


action ſhall be ſtaid: but if the plaintiff will 
not accept thereof in full diſcharge of this 


3 that then the defendant afl imme— 
diately bring the ſaid 10/7. into this court; 


and the ſaid 107. ſhall be confidered as 
ſtruck out of the declaration, and be paid 
out of court to the plaintiff or his attorney; 


and upon the trial of the iſſue, the plaintiff 


ſhall be permitted to take a verdict for ſo 
much only as he mall prove beyond the ſaid 


101, 


On the motion if der- 3 
jeant Walter, for Shs By the Court. 
defendant, : 

Entered, | Gerrard. 


NM. B. The defendant mull take care to produce 
this rule at the trial. 


If the plaintiff delivers the iſſue after ne ahh ifſhe 


has taken the money out of court, and be delivered 
on money 
paid in, yet 
tion, be admitted to tax his colts vp to on payment 


the ot colls, 


gives notice of trial, yet he may, on mo- 


314 


plaintiff may 
proceed on 


the rule for | | ; 
quent coſts, Barnes 282. Davies v. Manſell. 


coſts. 


Payment of 


money into 


court is an 
acknowledg- 


ment of the 
action. 


Tender. 


ſenſe denotes as much as carefully to offer, or 


Tender. 


the time that the money was paid into court, 
upon payment to the defendant of his ſubſe- 


The payment of money into court is an 


acknowledgment of being liable to the ac- 


tion. 4 Burr. 2640. 


Tender. 


7 EN DER comes from the French ten- 


are, in Latin Ferre, and in a legal 


circumſpectly to endeavour the performance 
of any thing belonging to us; as to tender 


rent is to offer it at the time and place 
where and when it ought to be paid; and it 
is an act done to ſave the penalty of a bond, 


and of money for rent, or contract, before 


diſtreſs or action brought. It may be made 
in purſes, or bags, without ſhewing, or tell- 


ing the ſame, for it is the receiver's buſineſs 


to put it out, and tell it, Co. Lit. 208. a.; 
and it muſt be by offering the bags to the 
plaintiff, and not holding them under his 


arm. Noy. 74. And every tender at the 


In pleading 
a tender in 


debt, defend- 
ant prays 
judgment de- 


damus, in 


caſe de ulte · 
rioribus 
damnis. 


common law, or which is given by ſtatute, 
muſt be made before the writ ſued out. 
Brown's Tend. 9. See 21 Fac. 1. c. 16. / 5. 


There is a difference in pleading a tender 


in an action of debt, and in an action on 
the caſe; in debt, the damages are but ne- 


ceſſary, ſo that in pleading a tender to ſuch 
action, ec the defendant | muſt pray Judgment of | 


ce the damage; but in efſump/it, the da- 
ELLA | mages 


Tender, 


mages are principal, and he is to plead, 
« always ready, with a profert hic in cura  _ 1 
and © pray judgment de ulterioribus damnis. “ — 
Salk. 622. 3 Salk. 344. 

If a tender at the day, of corn, or of any Telder's of 
other goods of a periſhable Kind be plead- goods, how 
ed, with a refuſal, there is no need to plead ©? be pleaded. 


ce Ancore priſt, it till is ready,” 9 Rep. 70. 0 — 
1 Inſt. 207. 1 
Wherever the debt or duty ariſes at the When to y 1 
time of the contract, and is not diſcharged touts temps | 
by a tender and refuſal, it is not enough for pre in the. 
the party who pleads the tender, to plead af 
tender and refuſal, and uncore priſt; but 
| he mult alſo plead « touts temps priſt, 
| that he has always been ready.” Salk. 622. 
12 Mod. 152. Carth. 413. 
Every requiſite which is in a particular All muſt be 
caſe neceſſary to the validity of a tender, e Buck 
| n 
mult, in pleading ſuch tender, be ſhewn to complied 
have been complied with, elſe the plea is not with, elſe the 
good. Salk. 624249. Plea is bad. 
Tender of ſtock muſt be at the laſt part of Tender of 
the day it can be accepted, Str. 777. ; and ſock. 
the uſual hours mult be ſet forth. Vid. 8 32. 

A plea of tender ought ſtrictly to be pleaded within hat 
in the ſame manner as a plea in abatement, time the plea _ 
viz. in four days after declaration delivered, if by 4 be 
delivered four days before the end of the? po 
term; and if delivered before the efloign 
day of a term, then it ought to be pleaded 
within four days of the next term, as a plea 
. of laſt term, or you muſt have a treaſury rule 
for that purpoſe. Carth. 413. 2 Barnes 284. 

261, But if the defendant lives at a great 
_ Uiſtance in the country, 19 that his attorney 


Cannot 


arg 


316 ; Tender. 


cannot deliver the plea in due time, the 
court will give time to plead a tender, as of 
the term in which the declaration was delivered; 

but ſuch application ſhould be within the 
four days, or at leaſt as ſoon as it poſſibly 
can, without any delay on the part of the 
_ defendant, Barnes 361. This being a fair, 
honeſt plea, there can be no doubt but that 
it may be pleaded after a judge's order; 
and it has been granted by Mr. J. Gould, 
altho' not as yet folemnly determined by the 
e ee 

After demur- After demurrer to a declatation, and 
rer and a- 

„ amendment made, the court gave leave 


made of the to defendant to plead a tender. Bar nes 


declaration 

may plead 3 359- | 

dender. 1 OE | - e 

: ae f After plea of tender, and: money brought 
: - 

"wit the j 2 into court, the court will not admit difend: 

to be with- aht to withdraw his plea, and plead the 


drawn, and general iſſue. Barnes 235. 
| plead non al- 


1 The defendant's attorney muſt pay the 


b money tendered into the hands of the protho- 
paid into notaries, who will give a receipt for the ſame 
court; and in the margin of the draft of plea; pay 
5 15 be- him 8 d. per ſheet, receipt 15. 4 d. and no 
re Pin rule is drawn up to pay the money into 
court. 
Motion muſt If you plead non aſſumpſit to the whole of 
be made to the declaration (excepting no part), and a 
preg non... ©. der alſo, then the court muſt be moved 
aſſumpſit to 
all, anda to plead double; but if  nox afſump/tt is 
tender. pleaded to part, with a tender as to the 
reſidue, then the plea may be delivered or 
filed without motion; but it muſt be ligned 


by a ſerjeant, fee 105. 6d, Vide p. 319. 


A rol: 


SS 


| | 
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A right to damages, on account of non- Freſh demard 
payment of a debt, or non- performance of and refuſal. 
a duty, may, after being taken away by a 
tender and refuſal, be revived again by a 
demand, ſubſequent to the tender and re- 
fuſal; a new cauſe of action ariſes from the 
non- payment or the non- performance thereof, 
upon ſuch demand, 5 Bac. Abr. 12. Brownl, 
71. ; and therefore the plaintiff may reply ſuch 
ſubſequent demand, and refuſal by the defen- 
dant, which, if a e muſt have 
a verdict... 
If the plaintiff take iſſue on the tender if plaintf 
only; he mult not take the money out. of 3 
court, for by taking it he admits the ſame muſt not rake. 
to be right; and judgment is given for the money out of 
Jofondang to go quit as to that plea; but if count; 
he take the money out, and means to pro- but if he may 
ceed for further damages, he may enter an proceed on 
acquittal as fo the tender, and proceed on ee 
the general iſſue for the reſidue. mages. 
bx. "Tender of amends may be made by rende: by 
ny juſtices of the peace, within a month after juſtices. 
© notice given of an action intended to be 
brought againſt them for any thing done 
by them in the execution of their office, 
and they may plead the ſame with Nor 
Guilty, and any other plea, with leave 
of the court; and in caſe they ſhall neglect 
to make ſuch tender, they may, before 
iſſue joined, pay money into court,” 2 4 
Geo, 2. c. 44. / 24. Before a juſtice is al- 
lowed to pay money into court, on an action 
of falſe impriſonmeat, it mutt appear that 
he is ſued as a juſtice, for ſome miſbehaviour 


in his office, 2 Black. Rep. 8 59. 


ec 
cc 
cc 
| cc 
ce 


(c 


The 


Treſpaſs. The defendant may, to a treſpaſs guare 
clauſum ſregit, plead a diſclaimer, and that the 


treſpaſs was. by negligence, or 1nvoluntary, 
and tender of ſufficient amends before action 


brought; whereupon, or on ſome of them, 


the plaintiff ſhall be enforced to join iſſue, 
Stat. 21. Fac. 1. c. 16. 
Under diſtreſss Tender may be made before action, for 
for tent. any unlawful act done by a perſon who has 
diſtrained for rent juſtly due, 11 Geo. 2. c. 19. 
. 20.; likewiſe in diſtraining for money 
zan due for the relief of the poor. 17 Geo, 
2. c. 38. %. 10. 


Any money A tender in any money coined at the Mint, 


- coined at the Upon which there is the king's ſtamp, 18 

Mint good. = for all ſuch money is good in pro- 
portion to its value, without a proclamation, 

Salk. 440. Comb. 387. „„ 

To an avowty To an avowry for damage feaſant in reple- 


ts gen a Vin, tender muſt be pleaded to have been 


tender to be Made before impounding; for it is not within 
made, the ſtatute of Fac. 1. which goes only to treſ- 
| paſs, where tender of amends may be pleaded 


to have been made at any time before action 
brought. Lutw. 1596. 
In a plea in To an avowry for rent, the elaine may 


bar of tender 
of rent in Te» plead a tender and refuſal, without bringing 


plevin, the the money into court, becauſe if the diſtreſs 


money ought were not rightfully taken, the defendant mult 

not to be anſwer the plaintiff his damages. Bull, 60. 

os 2 into Salk. 584. 

. But if the ditrei were rightfully taken, 
the plaintiff cannot plead tender of rent and 
coſts, in bar of an avowry for rent in any 
caſe, unleſs the diſtreſs was made of corn, 

graſs, &c. growing on the premiſes: and 


then 


Tender, „ 319 


then ſuch plea is given vp II Geo. 2. c. 19. 
5 A tender of a bank note as money, is not Bank note no 19 
ſtrictly ſpeaking a good tender; but if the good tender. 
tenderer offer to get money for the note, 
this makes it a good tender. Eg. Caſ. Abr. _ 
319. Same doftrine by Lord Mansfield at Guild — 
hall. Hil. 16. Geo. 3. i 
On a plea of tender, if the money bs not 10 the mY = 
5 court, the plaintiff may gn Judg- Jon 3 | 
Serjeant Burland moved to plead ſeveral Defendant 
pleas to a declaration in cafe, upon pro- e- wer 
miſes; viz. non aſſumpſit to all the counts, 5 * 
and a tender; which was oppoſed by Ser- courts, and a 
jeant Leigh, who inſiſted that the courſe and tender as to 
practice of pleading a tender, is, to plead it Patt. 
to part, and non aſſumpꝑſit as to all the reſt; 
and of that opinion was the court; and re- 
fuſed to give leave to plead nou aſſump/it to 
the whole declaration, and a tender as to 
part, Dowgall v. Bowman. 3 Wils. 148. But 
he may plead non afſump/it as to all the pro- - 
miſes, except as to a certain ſum, parcel of „ 


| the ſeveral ſums mentioned in the declara- 


tion, and as to that ſum, a fender, 2 Black. 
Rep. 723. notwithſtanding the caſe in 2 
Barnes 293. 55 


Abatement. 


„ A pleas in bicment enter not into the ReftiiQions, 
merits of the cauſe; bur are dilatory, 

the law has laid the following reſtrictions 
on them: Firlt, By the ſtatute 4 Aun. c. 16. 


£6 Noe 


21 8 Tend er. 


Treſpaſs. The defendant may, to a treſpaſs quare 
c clauſum fregit, plead a diſclaimer, and that the 

_ treſpaſs was by negligence, or 1nvoluntary, 

and tender of ſufficient amends before action 
brought; whereupon, or on ſome of them, 


the plaintiff ſhall be enforced to join iſſue, 


| Stat. 21. Fac. 1. c. 16. 

Vnder diſtreſs Tender may be made before action, for 
for rent. any unlawful act done by a perſon who has 
aittrained for rent juſtly due, 11 Geo. 2. c. 19. 
. 20.; likewiſe in diſtraining for money 
juſtly due for the relief of the poor. 17 Geo, 

2. c. 38. /. 10. 

Any money _ A tender in any money coined at the Mint, 
coined at the upon which there is the king's ſtamp, is 
Mint good. good; for all ſuch money is good in pro- 

portion to its value, without a proclamation. 
Salk. 446. Comb. 387. 

Toan avowy To an avowry for damage feaſant in reple- 

fog damage a vin, tender muſt be pleaded to have been 

tender to be made before impounding; for it is not within 
made. the ſtatute of Fac. 1. which goes only to treſ- 


| paſs, where tender of amends may be pleaded 
to have been made at any time before action 


brought. Lulw. 1596. 


In a plein To an avowry for rent, the plaintiff may 
bar of tender 


of rent in re- 
plevin, the the money into court, becauſe if the diſtreſs 


money ought were not rightfully taken, the defendant mull 
not to be anſwer the plaintiff his damages. Bull. 60, 
brought into Falk. c8 
court. * 
Hut if the diſtreſs were rightfully taken, 
the plaintiff cannot plead tender of rent and 
coſts, in bar of an avowry for rent in any 
caſe, unleſs the diſtreſs was made of corn, 
graſs, & c. growing on the premiſes: and 
N then 


plead a tender and refuſal, without bringing 


Tender. 319 


then ſuch plea is given by 11 Geo, 2. c. 19. 
/ A tender of a buck note as money, is not Bank note no 
ſtrictly ſpeaking a good tender; but if the good tender. 
tenderer offer to get money for the note, 
this makes it a good tender. Eq. Caſ. Abr. 
319. Same doctrine by Lord Mansfield at Guild- 
of. Hil. 16. Geo. 3. 

On a plea of tender, if the money be not 4 the monez 
— court, the plaintiff may ſign judg- ee, 


Serjeant Burland moved to plead ſeveral Defendant 


pleas to a declaration in caſe, upon pro- cannot plead 5 


non aſſumpſis 


miſes; VIZ. non aſſumꝑſit to all the counts, op ee 


and a tender; which was oppoſed by Ser- courts, and a 


jeant Leigh, who inſiſted that the courſe and tender as to 
practice of pleading a fender, is, to plead it Part. 
to part, and non aſſump/; as to all the reſt; 
and of that opinion was the court; and re- 
fuſed to give leave to plead non aſſumpſit to 
the whole declaration, and a fender as to 
part, Dowgall v. Bcꝛoman. 3 Wits. 145.: But 

he may plead non afſump/it as to all the pro- 
miſes, except as to a certain ſum, parcel of 
the ſeveral ſums mentioned in the declara- 
tion, and as to that ſum, a fender, 2 Black. 


Rep. 723. notwithſtanding the caſe in 2 
Barnes 293. 


Abatement. 


A pleas i in abatement enter not into he Reftitions, 
merits of the cauſe; but are dilatory, 
the law has laid the following reſtrictions 
on them: Firſt, By the ſtatute 4 Ann. c. 16. 


*« N 


> — L— rn oe vt —— 
— - 2 


ws ad ne vc — — 


[| 
4 
i 
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Abatemtüt. 


& No dilatory plea is to be received unleſs on 
% oath, and probable canſe ſhewn to the court.” 
2. No plea in abatement ſhall be received after 


_ a reſpondeas ouſter ; for then they would be 


pleaded in infinitum. 2 Saund. 41. 3dly, That 


they are to be pleaded before imparlance, exceit 


_ . where the declaration is delivered too late, ſo os 
the rule cannot be given, er where the defend. 


ant is intitled io one. Athly, That when i ue 


is joined on them, they ſhall be peremptery, 


2 Show. 42. 6 Med. 236.; and the judgment 


ſhall be quod recuperet, becauſe the defendant 


chuſing to put the whole weight of his FAV 


upon this itſue, when he might bave had 
plea in chief, is an admittance that he had 


no other defence. 10 Med. 112, Str. 532. 


Cannot be 

pleaded be- 
fore defends 
ant appears. 


On a plea 1 in abatement no advantage can 
be taken of the declaration ; for nothine but 
the writ 1s then in queſtion, for nothing elle 


is pleaded to, Carib 172. 3 Lev. 37.; nor in 


fuch pleas which relate to the perſon there 15 


no neceſſity of laying a venue, for all ſuch 
pleas are to be tried where the action 1s laid. 


Salk, 4. pl. 14. Carth. 363. 12. Mad. 125. 


A plea in abatement cannot be pleaded 
before the defendant 1s in court, becavſe he 


does not anſwer to the proceſs of the court, 
which formerly was returned and read at the 


bar. If he appeared, the Countor read the 


writ to the court in his preſence, and he 
was to plead thereto in four days, unleſs ſpe- 
cial leave was given by the court; becaulc 


the perſon coming in by the proceſs of the 


court ought not to have time to delay che 
plaintiff. Gil. HC 41-52; 


And 


writir 


| Abatement, 321 


And the ſaid Mary in her own proper per- Coverture 
ſon comes and prays judgment of the ori- pleaded in 
ginal writ of the ſaid hn, becauſe ſhe ſays, went. 
that ſhe now is; and before the iſſuing forth 

of the ſaid original writ of the ſaid John, was 

and ever ſince hath been, covert and married 

to one William Morris then and ſtill her huſ- 

band, to wit, at London aforeſaid, in the pa- 

riſh and ward aforeſaid, and this the faid 

Mary is ready to veriſy ; FRETEIOTE becauſe 

the ſaid William Morris is not named in the 

ſald writ, the ſaid Mary prays 5 of 

the writ atoreſaid, and that the lame may be 

e Ke. e 
70400 Eroſe. 


And Join Stout, againſt whom the ori- Mimomer 
ginal writ hath been iffved, by the name ole at in 
Thomas Steut, in his proper perſon comes and u 3 
pleads, that he was baptized by the na me 
of John, to wit, at Weſtminſter aforetaid, and 
by the name ol Jen, hath always hitherto 
lince his baptiſm been called and known; 
without this, that the ſaid 7% now is, or at 
| the time of ſuing forth of the ſaid original 
| writ of the ſaid James was, or ever before had 
been, or ever ſince hath been called by the 
| chriſtian name of Thomas, as by the ſaid 
| vrit is above ſuppoſed; and this he the faid 
John is ready to verify; wheretfore he prays 
judzment of the ſaid writ, and that the ſame 
may be quaſhed, Sc. 
Fe T Homas Walker. 


The defendant | is to deliver his plea in 
mag. on paper (ſtamped with a treble 


Penny 


322 Abatement, 


penny ſtamp) to the plaintiff's attorney, 
Mich. 1654.; and if there be no ſuch attor- 
ney to be found, or being found refuleth 
to accept it, then the plea may be left in 
the office. id. N. B. But now the — 


tice is either way. 


In the Common Pleas. 
James Letch, Plaintif, 
and 
Joby Stout, ſued by the name of 
. homas Stout, Defendant. 


Affdavit- John Stout, of Se. mealivinws; the 
Ls defendant in this cauſe, maketh oath and 
| faith, That the plea hereto annexed 1s true in 
ſubſtance, and matter of al. 
Sworn, Sc. : Gs Jobn Stout 


' To be ſworn before a judge, and ingrofſed 
on a treble ſix-penny apt paper, and an- 
| nexed to the plea. | 


Replication And the ſaid James ſays, That notwith- 
do a plea of ſtanding any thing by the ſaid Jh above 


: prong in pleading alledged, the ſaid writ ought 


that defend- not to be quaſhed, becauſe he ſays, that the 
ant is known ſaid John, at the time of ſuing forth of the | 


pda ſaid writ of the faid James, and before, was 
ther, called and known as well by the name of 
Hody as by the name of Oddy, as by the ſaic 
writ is above ſuppoſed; and this he pray» 


may be inquired of by the country, &c. 
T. Wal. 


t 1 1 


And 


. 


Abatemettt, 


And the ſaid Fobn in his own perſon comes Partnerſhip 
and defends the wrong and injury, when, pleaded in 


Fc. and prays judgment of the writ afore- 
ſaid, becauſe he ſays, That the aforeſaid ſup- 
poſed promiſes and undertakings in the ſaid 
declaration mentioned, if any were made, 
| were and each of them was made by the ſaid 
John Mead and Jobn Wilſon, Charles Roberts 
and Michael Tew, jointly, and not by the 
| faid Fohn Mead only, which ſaid John Wil- 
| ſon, Charles Roberts, and Michael Tew are ſtill 
| alive; to wit, the ſaid Fohn Wilſon; in the 
| iſland of the ſaid Charles Roberts, late 
at Liverpool, in the county of Lancaſter, but 
now on A voyage at ſea, and the ſaid Michael 
Tew, in Liverpool aforeſaid; and this the ſaid 
Jon Mead is ready to verify; wherefore, be- 

þ cauſe the ſaid Joby Wilſon, Charles Roberts, 
| and Michael Tew are not named in the ſaid 
writ, the ſaid Zobn Mead prays judgment of 

| the ſaid writ, and that the ſame may be 
| quaſhed, Oc. 

3 T7. Walker. 


* abatement: 


How to enter a caſſetur breve in caſe the Caſſetui 
plea filed be true. Get a roll from the pro- Neves 


thonotaries of the term declaration is of, and 
| enter the whole declaration and plea thereon, 
and at the foot of the plea enter the caſſetur 
breve thus: 

And thereupon the ſaid T. 2 ſays, That 
he cannot deny the ſaid exceptions of the ſaid 
J. R. above by his plea taken to his ſaid writ, 
but adinits the ſame to be true; therefore 
It is conſidered by the court here, that the 
laid writ of the ſaid 7. V. be quaſhed, Sc. 


1 2 5 Take 


General 11 


ſues. 


He” 


N n aſſump- And the ſaid John, by K. 
comes and defends: the Wrong and injury, 


Take the ſame to the prothonotaries office 
and docket it, pay for the entries 8d, per 
ſheer, then ſue out a new writ. 


General Jflues. 


HE. general iſſue, or general plea is, 


What traverſes, thwarts, and denies at 


once the whole declaration, without offering 


any ſpecial matter whereby to evade it; as 


in treſpaſs either vi et arm, or on the caſe 
non culpabilis, not guilty; in debt upon con- 
tract, nil devet, he owes nothing; in debt on 


| bond, non ef fockum, it is not his deed, or 


on an aflumpfit, aon aſſuripfit, he made no 


i {uch promiſe. Or in a real action, nul tort, 
no wrong done; ul deſſeifin, no diſſeiſin; and 
in a writ of right the miſe or iſſue is, that 


the tenant has 1 more right to hold, than the 
demandant has to demand. 
called the general iſſue, 1 by import- 
ing an abſolute and general denial of what 
15 alledoed 1 in the declaration, they amount 
at once to an iſſue, by which it is meant a 
fact affirmed on one ſide, and denied on the 
other. N 
No ge. eral iſſue need be figned by a ſer— 
Jeant, bur i tis to be ingroſſe d and delivered 
on a treble: > Denis ſtamp: ; ber, or filed with 
the >rochonorary, pay * 
C. his attorney, 


when, Sc. and ſays, that he did not under- 
take and prom! iſe, in manner and form as 


the ſaid A. B. hath above thercof conplained = 


againſt 


| Theſe pleas are 


General Illueg. 
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againſt him, and of this he puts himſelf upon 
the country, Sc. 

And the laid hn, by R. C. his attorney, Non K 
comes and defends the wrong and injury, tum. 
when, Sc. and ſays, that he "ought not to 
be charged with the ſaid debt, by virtue of 
the ſaid writing obligatory, becauſe he ſaith, 
that the ſaid writing oblicatory is not his 
deed ; and of this he puts himſelf Upon the 

country, Sc. 

And fays, that he ought not to be charged > Jon eft . c- 
with the payment of the ſaid debt, by vir- tum to an ac- 
tue of the [aid indenture, becaulc he faith, tion on an 
that the ſaid indenture is not his deed; and 6 


| of this he puts himſelf 1 888 the country, 
Oc. 

And ſays, RE he does not owe to the Nil debet. 
ſid plaintiff the ſaid 100 J. or any part 
thereof, in manner and form as the ſaid 
Richard hath above thereof complained 
againſt him; and of this he puts himſelf 
upon the country, Sc. 

That he doth not owe to our ſaid lord Nil debet to 
the king, and to the faid Richard, who ſues as a qui tam ac- 
afore! Ay the ſaid 1001. or any part thereof, tion. 
in manner and form as the faid Richerd hath 
| above thereof complained againſt him; and 
| of this he puts himſelt upon the country, 

. | 5 

That the ſaid 4. B. in his life-time did Non affuin; 
not Undertake and promiſe, in manner and be an e- 
form as the ſaid Richard hath above thereof “““. 
complained againſt him; and of this he puts 
himſelf upon the country, Sc. 

That he doth not detain from the ſaid Plea to an ad 
Richard the laid indenture of leaſe, in man- d ds. 


: f tinue. 
* 8 ner 


General Jfſues. 


ner and form as the ſaid Richard hath above 
thereof complained againſt him; and of thi; 
he puts himſelf upon the country, Sc. 
Not guilty in That he is not guilty of the treſpaſs afore. 
— ſaid above laid to his charge, in manner and 
form as the ſaid Richard hath above thereof 
compiained againſt him; and of this he Puts 
f. Goon the country, Sc. 
Not Oy, in That he is not guilty of the treſpaſs and 
treſpeſs and aſſault, in manner and form as the {aid 


320 


— Richard hath above thereof complained againſt 
him; and of this he puts himſelf upon the 
country, &c. 

Not guilty in That he is not guilty of cha premiſes above 

caſe. laid to his charge, in manner and form as 


the ſaid Richard hath above thereof com- 
plained againſt him; and of this he puts 
himſelf upon the country, &c. 
Non aſſumpſit And the faid John, by F. S. his attorney, 
and a ſet-eff, comes and defends the wrong and injury, 
when, Fe. and ſays, that he did not pro- 
miſe and undertake, in manner and form as 
the ſaid Benjamin hath above thereof com- 
lained againſt him; and of this he pun 
himſelf upon the country, &c. 


In the Common Pleas. 


 Beujamin Philpot, Plaintif 
Between - and - 
FJobn Shears, Defendant. 


Notice of ſet- Take notice that the above defendant will 
off for work at the trial of this cauſe give in evidence, 
and labou, and inſiſt, that the plaintiff before, and at 
ke. horſes, the time of the commencement of this ſuit, 
Wag, and fall 1 Is indebted unto the ſaid de- 


fendantÞ 


| 


General Iſſues, | 


* fendant in the ſum of 2000. for the uſe and 
hire of divers horſes, mares and geldings, by 


him the ſaid defendant let to hire to the ſaid 
; plaintiff, and at his requeſt, and for the car- 
| riage of divers goods, wares, and merchan- 
| dizes of the ſaid plaintiff, at his like requeſt, 
in divers waggons, carts, and other cariages 
| of the ſaid defendant, and at his like requeſt; 

and for the work and labour of the ſaid de- 


fendant by him and his ſervants, with his 


EF horſes, carts, waggons, and other carriages 
done and performed for the ſaid plaintiff, 
| and at his like requeſt; and alſo for the work 
and labour, care and diligence of the ſaid 


| defendant, by him before then done and 
| performed for the ſaid plaintiff, and at his 


| like requeſt; and alſo for money paid, laid 
| out, and expended by the defendant for the 
ſaid plaintiff, and at his like requeſt; and 


for money by the ſaid defendant before then 
lent and advanced to the ſaid plaintiff, and 


at his like requeſt; and for money by the 
| ſaid plaintiff had and received to and for the 


| uſe of the ſaid defendant, , and for divers 


goods, wares, and merchandizes by the ſaid 


defendant before that time fold and delivered 
to the ſaid plaintiff, and at his requeſt; and 


for money due and owing from the faid 


Plaintiff to the ſaid defendant upon an ac- 


count ſtated between them; ; which ſaid ſum 


of 200/, is ſtill due and owing from the faid 
plaintiff to the ſaid defendant, and out of 


which ſum, he the ſaid defendant will at the 
trial of this cauſe, ſet off and allow the ſaid 


plaintiff, ſo much againſt any demands to the 
ſaid plaintiff, to be proved at the ſaid trial, 


as will be ſufficient to ſatisfy ſuch demand, 
| | -Y 4 1 Pur: 
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evidence and inſiſt, that he 


Mofelr (the 


General Iſſues, 


purſuant to the ſtatute in ſuch caſe made and 
provided. Dated the 11th day of Nevem— 
ber, 1783. | 
To Mr. A. B. Plain-: 


Yours, &c. 
7. 8. Defendant's 


tiff's Attorney. Attorney. 


In the Commmon Fleas. 


Edward Wills, Plaintiff, 
Between and © | 
Leonard Hill, Defendant, 
Take notice, That the above defendant 
the trial of this cauſe, give in 
the ſaid defend 
ant heretofore, to wit, in this preſent Trinity 


term, in the twenty-third year of the reign 


of our Lord the now King, in the court of 
our ſaid Lord the King, before the King 


holden at Weſtminſter, in the county of 
Middleſex) by bill „ without the writ of our 
ſaid Lord the King, and by the conſidera- 

ion and judgment of the ſame court, 


10 5. which, in and by the ſaid court, were 
then and there adjudged to the ſaid defend- 
ant, for his damages Which he had ſuſtained, 
as well by reaſon of the not performing cer- 
tain promiſes and undertakings then lately 
made by the faid plaintiff to the ſaid de- 
ſendant, and whereof he the ſaid plaintiff 
was convicted, as for his coſts and charges 
by him about his ſuit in that behalf expend- 
ed, as by the record and proceedings there— 
of. remaining in the ſaid court of our ſaid 
Lord the King, before the King himſelf, ro 
wit, at 7 Meter aforeſaid, more fully ap- 
Pears 3 3 


#4id court Then and ſtill bring 


reco- 


Jour) 
vered againſt the above-named plaintiff 414. 


der. 
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plai 
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furt 
by 

| poſe 
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pears z which faid judgment is ill in full 
force and effect, not reverſed, ſatisfied, or by 
ocherwiſe vacated ; and that under ind > FL 
virtue of the ſaid judgment, he the ſaid. 
3 plaintiff, before and at the time of the com- 
mencement of this ſuit, was, and till is, in- 
debted to the ſaid defendant in a large ſum 
of money, to wit, in the ſum of 4 11. 105. re- = 
covered thereby; and out of which {aid ſur 5 
of money he the ſaid defendant will, at the . 
ſaid trial, ſet off and allow to the ſaid platn= _ 9 
tiff, ſo muck thereof againſt any demand 
of him the ſaid plaintiff, to be proved at 
the ſaid trial, as will be ſufficient to ſatisfy it 
and diſcharge ſuch demand, according to — 
the form of the 1 in ſuch caſe made 
and provided. Dated, & 


Special Pleas, 


4 2 the ſaid John, by F. B. his attorney, Non aflump-. 


L comes and defends the wrong and in- fit, and the 
| jury, when, Sc. and ſays, That he did not un- flatute of Nis 
1 dertake and promiſe, in manner and form mitations. 
as the ſaid Richard hath above thereof com— 

| plained againſt him; and of this he puts 

| himſelf upon the country, Sc. And for 
further plea in this behalf, the ſaid Fobn, 

by leave of the court here, for this pur- 

| poſe firſt had and obtained, according to 

the form of the ſtatute in ſuch caſe made and 

| provided, ſays, that the ſaid Richard ought 

not to have or maintain his aforeſaid action 

| thereof againſt him the ſaid John, becauſe he 

ſaith, that the ſaid ſeveral cauſes of action, 

uin the ſaid declaration mentioned, did not, 

| 2or did any of t them accrue to the faid plain- 


tiff, 


— — ! — ee eee —— —-— 
1 
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Replication. 


N. B. Add 
the ſimiliter 
to the non aſ- 
ſuampſit. 


for money 
lent, paid, 
laid out, and 


had and re- 


ceived, 
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tiff, at any time within the ſpace of fix years 
next before- the day of ſuing out of the ori- 
ginal writ of the ſaid Richard; and this the 
ſaid Jobn is ready to verify. Wherefore he 
prays judgment; if the ſaid Richard ought to 
have or maintain his aforeſaid action thereof 
againſt him, &c.. 5 Naſh Groſe. 


And the ſaid Richard, as to the faid plex 
of the ſaid John, by him ſecondly above 
| pleaded in bar, ſays, that he ought not to 
be barred from having or maintaining his 
aforeſaid action thereof againſt him, becauſe 
he ſays, that the ſaid Fohn did, within fx 
years next before the day of ſoing forth the 


ſaid original writ of him the ſaid Richard, to 


wt, on che day of in che 
year of our Lord 1783, at Weſtminſter afore- 
ſaid, undertake and promiſe; in manner 
and form as the ſaid Richard hath above 
thereof complained againſt him; and of this 
he puts himſelf upon the country. And 
the ſaid John doth the like, Sc. There- 
fore, as well to try this iſſue, as the ſaid 
other iſſue above joined, the ſheriff is com- 
manded, that he cauſe to come here, on the 
morrow of All Souls, twelve, Sc. by whom, 


Sc. and who neither, Sc. to recognize, &c. 
becauſe as well, Sc. J. C. 3. 


Plea of ſet-of And the ſaid John, by R. P. his attorney, 
comes and defends the wrong and injury, 


when, Fc. and ſays, that the ſaid Richard 
ought not to have his aforeſaid. action there- 


of maintained againſt him, becauſe he ſays, 


that the ſaid Richard, at the time of the 
ſuing forth of the original writ of the ſaid 
Richard againſt the ſaid Fob, and _ 

that 
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that is to ſay, on the 1ſt day of June, in the 


year of our Lord 1782, at Weſtminſter afore- 


ſaid, in the county of Midd/eſex, was and 


ſtill is indebted to the ſaid John in more 


money than the money due and owing from 


the faid John to the ſaid Richard, upon or 


by virtue of the ſeveral promiſes and under- 


| takings in the ſaid deelaration mentioned, 


' (that is to ſay), in the ſum of 1001, of law- 

|} tul money of Great Britain, for ſo much 

| money of the ſaid John, by the ſaid John to 
the ſaid Richard, and at his ſpecial inſtance 


and requeſt, before that time lent and ad- 


vanced; and in the further ſum of 1090 1. 


of like lawful money, for ſa much money 
before that time paid, laid out, and expend- 
ed by the ſaid Fohn, to and for the uſe of 


wie ſaid Richard, and at his ſpecial inſtance 
| and requeſt; and in the further ſum of 1001. 


of like lawful money, for money by the ſaid 
Richard before that time had and received, to 
and for the uſe of the ſaid John. And the 
ſaid John further ſays, that the ſaid ſeveral 
ſums of money ſo due and owing from the 
ſaid Richard to the ſaid John, as aforeſaid, 
exceed the damages ſuſtained by the ſaid 


Richard, by reaſon of the not performing the 
ſaid ſeveral promiſes and undertakings of the 


ſaid Fobn, in the ſaid declaration mentioned; 
and that out of ſuch ſeveral ſums of money, 


1 he the ſaid Jobn is willing, and hereby offers 
to ſet off and allow to the ſaid Richard, fo much 


money as the damages ſuſtained by the ſaid 


| Richard, by reaſon of the not performing 
of the ſaid ſeveral promiſes and undertakings 

of him the ſaid Jobn, mentioned in the ſaid 
declaration of the ſaid. Richard, amount un- 


2 | 0; 


9 
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to; and this the ſaid Joby is ready to verify, 


| Wherefore he prays judgment, if the ale 


| Rep cation. 


Richard ought to have his aforeſaid action 


thereof maintained againſt him, e. 
Naſp Gro/e, 


1 


And the ſaid Richard ſays, That he, by 
reaſon of any thing by the ſaid John above 


in pleading alledged, ought not to be barred 


from having and maintaining his aforeſaid. 
action thereof againſt the ſaid John, becauſe 


he ſays, that he the ſaid [Richard was not, nor 


is indebted to the {aid 7% u in manner and 


form as the ſaid 7obn hath in his aforeſaid 


| plea above alledged ; and the ſaid Richer! 


Hatis faction 
pleaded in 
diſcharge of 
the promiſes. 


prays, that this may be inquired of by the 

country; and the ſaid 7% doth the like, Se. 
Therefore the ſheriff is commanded, that he 
cauſe to come here, on the morrow of l. 


Souls, twelve, Sc. by whom, Sc. and who 
neither, Sc. becauſe as well, Sc. F. . 


And the ſaid Fobr, by C. U. his attorney, 


comes and defends the wrong and injury, 


when, Sc. and ſays, That the faid Richard 


ought not to have or maintain his aforeſaid 


aRjon thereof againſt him, becauſe he ſays, 
that after the making of the ſeveral promiſes 


and undertakings in the ſaid declaration 


mentioned, to wit, on the firſt day of May, 


in the year of our Lord 1783, at Londoß 


aforeſaid, in the pariſh and ward aforciaid, 
the {aid John then and there delivered to the 


{aid Richard one hogſhead of iugar, in full 


ſatisfaction, and diicharge of the ſaid ſeveral 
promiles and undertakings i in the ſaid decla- 


ration Mentioned, and which ſaid hogſheac 


O1 
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of ſugar the ſaid Richard then and there ac- 
cepted and received, in full ſatisfaction and 
diſcharge of the ſaid ſeveral promiſes in the 
ſaid declaration mentioned; and this he the 
ſaid John is ready to verify; wherefore he 
prays judgment, if the ſaid Richard ought to 


have or maintain his aforeſaid action there? 
againſt him, Sc. | a C. Bolton. 


And the aid Richard as to the ſaid plea of 
the ſaid Fen, by him abo se pleaded in bar, 


ſays, That he, by reaſon of any thing by the 


jad John above in his aforeſaid plea alledged, 
ought not to be barred from having and 


maintaining his aforeſaid action thereof againſt 


him, becauſe proteſting that the ſaid ohn 
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Replication SY 
thereto. | 


did not deliver to him the faid Richard the 
ſaid hogthead of ſugar in the ſaid plea men- 


toned, in full ſatisfa gion and diſcharge of all, 


or any, or either of the ſaid promiſes and un- 


dertakings in the ſaid declaration mention- 
ed: Nevertheleſs, for replication in this be- 
half, the ſaid ANichard ſays, that he did not 
receive or accept the ſaid hogſhead of fugar, 


in full ſatisfaction or diſcharge of the ſaid 


promiſes in the ſaid declaration above men- 
tioned, or of any or of either of them, in 
manner and form as the laid Richard hath 
above in his aforeſaid plea 1 in that behalf al- 
ledged; and this the ſaid 7% prays may be 
inquired of by the country; and the ſaid 


Richard doth the like, Sc. Therefore, Sc. 


And the ſaid 7. by A. B. his attorney, 
comes and defeiids the wrong and injury, 
When, 


Plea of tender 
to the whole 
of the counts 
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except 47. 45. when, Sc.; and as to the ſaid ſeveral 
in the decla- 


miſes and undertakings in the ſaid 707 a- 
ä tion mentioned, except as to 44. and 45. par- 
cel of the ſaid ſeveral ſums of money in the 
ſaid declaration mentioned, he the ſaid 7. 
ſays, That he did not undertake and pro- 
miſe, in manner and form as the ſaid J. hath 
above thereof complained againſt him, and of 
N. B. This is this he puts himſelf upon the country: And 


now the ge- as to 41. and 45. parcel of the faid ſeveral 
neral plea in 


. ſums of money in the ſaid declaration men- 
wh tioned, he the ſaid T. ſays, That the ſaid 7, 
. ought not to have of maintain his aforeſaid 
action in this behalf againſt him the ſaid 7. 
to recover any further damages than the ſaid 
41. and 4s. becauſe he ſays, That he the ſaid 
7. from the time of making the ſaid pro- 
miſes and undertakings in the ſaid declara- 
tion mentioned; as to the ſaid 41. and 45, 
always hitherto was, and till is, ready to 
pay to the ſaid J. the ſaid ſum of 41. and 45.; 
and the ſaid T. before the ſuing forth of the 
original writ of the ſaid F. to wit, on the 
22 day of April, in the ſaid year of our Lord 
1783, at, Sc. in the ſaid county, tendered 
and offered to pay to the ſaid J. the ſaid 4. 
and 4s. ; which ſaid 47. and 4s. he the ſaid 7. 
then and there wholly refuſed to receive from 
the faid 7.; and the ſaid T. now brings the 
ſaid 4/7. and 4s. here into court, ready to be 
paid to the ſaid J. if he the ſaid J. will accept 
the ſame; and this he is ready to verify; 
wherefore he prays judgment, if the ſaid 7, 
ought to have or maintain his aforeſaid ac- 
non thereof againſt him, to recover any more 


07 
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or greater damages than the ſaid 40. and 4s. 

in this behalf, Oe. 5 % 
And the ſaid F. as to the ſaid plea of the Replication. 

ſaid T. by him above pleaded, as to the ſaid N. B. join 

4. and 45. parcel of the ſaid ſeveral ſums of iflue to the 

money in the ſa:d declaration mentioned, non aſſumpſit. 

{ ſays, That he, by reaſon of any thing in that 

| plea alledged, ought not to be barred from 

| having and maintaining his aforeſaid action 

thereof againſt him the ſaid T. to recover his 

full damages in this behalf; becauſe he ſays, 

that the ſaid J. did not tender or offer to pay 

| to the ſaid F. the ſaid 41. and 4s. in man- 

| ner and form as the ſaid J. hath above in 

| pleading alledged; and of this he puts himſelf 

upon the country; and the ſaid 7. doth 

the like, Sc. Therefore, &c. 5 
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Join iſſue as to the non aſſumpſit, and at If the plain- 
the end of the plea of tender, ſay: And here- tiff accepts 
: | 5 ö "any | | the money,. 
upon the ſaid plaintiff freely takes and ac- ng be,” 
cepts out of court here the ſaid 41, and 4s. further da- 
ſo tendered and paid into court as aforeſaid ; mages, then 
therefore, as to the ſaid 41. and 45. the ſaid I ON reply 
plaintiff is ſatisfied ; and as to the trial of © ” 
| 4 | ED 2h, N. B. No ſer- 
the iſſue above joined between the parties; vn. | 
: 5 OY jeant's hand 
aforeſaid : The ſheriff is commanded, that neceſſary, 
he cauſe to come here on the morrow of A! 
Souls, twelve, &c. by whom, Sc. and who 
neither, Sc. becauſe as well, Sc. . 
And the ſaid Roger, by 7. S. his attorney, Plea of a 
comes and defends the wrong and injury Judgment res 
when, Sc. and ſays, That the ſaid Charles g , 
2 n TIT 1 R . B. In Cates | 
ought not to have or maintain his aforeſaid _ 
action thereof againſt him, becauſe he fays, 
that 
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that heretofore, to wit, in Trinity term, in 
the twenty-third year of his preſent majeſty; 
reign, the ſaid Charles impleaded the ſaid 
Roger in the court of our Lord the King, be- 
fore the King himſelf, in a certain plea of 
treſpaſs on the caſe on promiſes, to the da- 
mage of the {aid Charles of Col. on occaſion 
of the not performing the very ſame identi- 
cal promiſes and undertakings in the ſaid de- 
claration mentioned, and fuch proceedings 
were thereupon had, in the ſaid court of 
our ſaid Lord the King before the King him- 
ſelf, at Weſtminſter, that afterwards, to wit, 
in that very fame yinily term, in the twenty- 
third year aforeſaid, the ſaid Charles, by the 
conſideration and judgment of the ſaid court, 
recovered againſt the ſaid Roger in that plea, 
60. for his damages which he had ſuſtained, 
on occaſion of the not performing the ſaid 
| promules and undertakings in the ſaid decla- 
ration mentioned, and Whereof the ſaid Ro- 
ger was convicted, as by the record and pro- 
ceedings remaining in the ſaid court of our 
ſaid Lord the King, before the King him- 
ſelf, at Weſtminſter aforeſaid, more fully ap- 
pears ; which ſaid judgment ſtill remains in 
full force, ſtrength, and effect, not in the 
leaſt vacated, ſet aſide, paid off, annulled, 
ſatisfied, or diſcharged, and this he is ready 
to verify by the ſaid record ; wherefore he 
prays judgment, if the ſaid Charles ought to 
have his aforeſaid action thereof maintained 
againſt him, Se. 7 Hall ber. 


And the ſaid Charles as to the ſaid plea ot 


the faid Roger, by him above pleaded, laſh, 
1 ar 


That he, by any thing in the above plea al- 
ledged, ought not to be barred from having 
or maintaining his aforeſaid action thereof N. B. This is 
againſt him the ſaid Roger, becauſe he ſays, dig 
that there 1s not any fuch record of the ſaid ! and.” 
recovery againſt the ſaid Roger at the ſuit of and may bs 
him the ſaid Chorles, remaining in the ſaid made up of 
court of our ſaid Lord the King, before the oe. 
King himſelf, at Weſtminſter aforeſaid, as he 
the laid Roger hath above in pleading al- 
| ledged; and this he the ſaid Charles is ready 
to verify; wherefore he prays judgment, and 
his damages, by occaſion of the premiſes 
| aforeſaid, to be adjudged to him, Sc.; and N. B. Need 
hereupon the ſaid Roger is commanded, by 19: be ſigned 
the ſaid court here, that he have the ſaid re- « erjeant, 
cord here on the morrow of All Souls, at his 
peril; the ſame day 1 is given to the ſaid Char les 0 
here, Sc. 

And the ſaid S. flew That he, be teaſon Replication 
of any thing by the ſaid J. and „/. above in jd, e 
e alledged, ought not to be barred . . 
from having his aforeſaid action againſt the debt. 

ſaid F. and . becauſe he ſays, that there is 
not any ſuch record of judgment aforeſaid 
recovered by the ſaid S. againft the ſaid 7. 
and W. remaining in the ſaid court of our 
Lord the King, before the King himſelf, at 
Meſtminſter aforeſaid, as they the ſaid J. and 
V. have above in pleading alledged; and 
this he is ready to verify; wherefore he prays 
EF judgment; and his debt, together with his 
ö damages, by reaſon of the detaining thereof, 
| to be adjudged to him, Sc. And hereupon Need not be 
| the ſaid 7. and . are commanded, that dane by a 


q ſerjeant. 
they have that record here on the morrow ot. lack, Rep. 


2 . 4815. 
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All Souls, at their peril ; the ſame day is given 
. to the ſaid S. here, Sc. 
Piea of bank- Says, That the ſaid William ought not to 
| dclendat in the have or maintain his aforeſaid action thereof 
endant. againſt him, becauſe he ſays that he the ſaid 
Thomas, after the 14th day of May, which 
was in the year of our Lord 1729, to wit, on 
the firſt day of Aiuguſt, in the year of our 
Lord 1782, to wit, at London aforeſaid, 1 in, 
Sc. became a bankrupt, within the intent 
and meaning of the ſeveral ſtatutes made, 
and now in force, concerning bankrupts; 
and that the ſeveral cauſes of action afore- 
ſaid, in the ſaid declaration mentioned, did, 
and each, and every of them, did accrue be. 
fare ſuch time as he the ſaid Thomas became 
a bankrupt, to wit, at London aforeſaid, in, 
Sc. and this he the ſaid 4. homas prays may 


be inquired of by the country, BEES 
N. Greſe. 


Plea wmiltiel And the ſaid James, by 7. Jang Medley, his 

ene io up attorne d defends tl d 
dee 10 y, comes and defends the wrong an 

action cn the 
judgment. injury, when, Cc. and ſays, That the ſaid 

6 Feel ought not to have or maintain his afore- 
faid action thereof againſt him the ſaid James, 

becauſe he ſays that there is not any ſuch re- 
cord of recovery againſt him the ſaid James, 
| Need not have at the ſuit of the laid 76el, in manner and 
ſerſeant? form as the ſaid Foe! hath above declared 
hand, 2 Black, 
Rep 816. againſt him the ſaid James; and this he is 
2 Wiss. 74. ready to verify; wherefore he prays judg- 
con:ra, ment, if the ſaid Foe! ought to have or main- 


tain his aforeſaid action thereof againſt him, 


Ws 
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And the ſaid Joel, as to the ſaid plea of the Replication, 


" faia James, ſays, That he, by reaſon of any 
thing by him alledged, ought not to be bar- 
red from having or maintaining his aforeſaid 
action thereof againſt him the ſaid James, 


becauſe he ſays that there is ſuch a record of 


recovery againſt him the ſaid James remain- 
ing in the ſaid court of the bench here, in 
manner and form as the ſaid Joel hath by his 


declaration above alledged ; and this he the 
ſaid Joel is ready to verily by the ſaid record, 
and that the ſame may be inſpected by the 
| Juſtices here, &c.; and becauſe the ſaid Foe! 
| hath not here ready the ſaid record to be pro- 
| duced, day is given to the ſaid Joel here, un- 


til on the motrow of St. Martin, to have the 
ſame before the ſaid juſtices here; the ſame 
day 1 is given to the ſaid James here, Se. 


Whenever the ew ; is ſigned by a e 
the replication muſt allo be ſigned, Barnes 


365. 


| Proceedings on an 
| Jul tiel Recozd, 


| Firſt, U on the Plea of a a Tudgment re- 


covered in another Court. 


- Jſue of 


7H ER E. che judgment upon an iſſue When the 


| ſhould be, „ unleſs cauſe within four days, 


2 2 move 


of nul tiel record is in debt, the rule iſſue on 24 
„ Fiel record is 


| finel, how the 
chat the defendant may have that time to rule i:. 
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Pioteevings on an Jſſue 
move in arreſt of judgment; but where the 
judgment is interlocutory, that reaſon fails, 
and a rule peremptory is given by the ſecond- 
ary, becauſe the defendant may move in ar- 


reſt of judgment after the inquiry executed. 
Where the proceeding is by original, and a 


general return day is given to bring in the re- 


cord, the defendant ought to be called to 


bring in the record at the riſing of the court 


on that day, unleſs it happens on the Sunday, 


then on the next day; and if he fail, you have 


Of giving the the rule of courſe. You may give the day in 


day in the re- 


plication, 


If by bill, the 


| Jefemclant 
maſt bring in 
the record on 
the days 


How to pro- 


cced where 
the action 1 E 
zn Caſe. 


a replication on a general return yourſelf, ſo as 
you make it four days before the delivery of the 
ile. 
But where the proceeding | 18 by bill, and 
the day given to bring in the record is a day 
certain, the record cannot be brought in after 
that day: But note, you may have another 


day appointed 1/7 9 which the ſecondary 


gives you. 
Upon delivery of the iſſue of nul tie! record, 
which is ingroſſed on the treble penny ſtamp 


paper, if tlie action be in caſe, you may in— 


dorſe thereon, © That in caſe judgment be given 


e for the plaintiff, a torit of enquiry will be exe. 


ce cuted on ſuch a day, as well as upon a 
Joinder in demurrer; and if the defendant's 
attorney does not pay for ſame, ſign judg- 


ment. If he pays for the iſſue, then get 2 


roll from the prothonotaries of the fame term 


iſſue is joined; enter the whole iſſue thereon, 
then take the roll to the prothonotaries, pay 
for the entries according to the length or 
count, and docket ſame; leave it with Mr. 
Ungerwood, with a fee of 35, 4d. who . 

take 
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take ſuch roll to VM̃eſtminſter; the ſecondary 
will then arder the crier to call the defend- 
ant to produce the record mentioned in the 
plea; at night draw up rule with the ſecond- 
_ ary, pay 85. 6d.; take a treble penny ſtamp 
paper, enter part of the declaration thereon, 
tile warrants of attorney, and then go to the 
prothonotaries, and the clerk will ſign inter- 
locutory judgment; pay prothonotary 25. ; — 1 
clerk of the judgments 25s. ; then proceed to 5 | | 
execute inquiry, if notice is given on the back | 
olf the iſſue; but if not, you will then give 
| notice forthwith, and proceed as under title 
interlocutory judgment. 1 4 
I f the action be in debt, enter the pro- If in debt. — 
ceedings on the roll as before; file warrants , 
| of attorney, and ſign judgment on a double 
half crown ſtamp paper; tax the coſts, and 
ſue out execution, N. B. The ſecondary 
| firs certifies upon the rule, at the expiration 
| of the four days, that no cauſe hath been ſbeton; 
which ceriificate, you produce to the prothono- 
taries clerk at the time of ſigning judgment, 


Second, Where defendant pleads Nul tiel 
Record to an Action on the Fudgment in 
this court. 


_ UPON delivery of the iſſue, enter the pro- How to pro- 

ceedings on the roll, and docket ſame; which ceed. 

being done on the day given by the record, 

have the roll of the Judgment upon which you 

declare ready filed in the treaſury ; ſpeak to Mr. 

Hopkins, or one of the criers, to bring ſame 

into court; pay him 6d.; Mr, Stubbs 28. 
Es TT then 
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then the ſecondary on reading the iſſue join- 
ed, and the roll upon which the action is 
founded, will, in the evening, draw up a 
rule for judgment, which expires in four 
days; pay him 8s. file warrants of attorney, 
and fign judgment at the prothonotaries on a 
double half-crown ſtamp paper; pay protho- 
notaries 3s. 4d. clerk of the judgments 25, 

N. B. Where any perſon pleads a judg- 
ment or matter of record in the ſame court, 
the party ſo pleading the ſame ſhall, upon 
demand, give the attorney for the plaintif 1 
note in writing of that term, and number 
roll whereon ſuch judgment or matter of re- 
cord is entered and filed; and in default 
thereof, ſuch plea is not to be received. 
Pract. Reg. C. P. 245. vide p. 287. = 

County pala- Upon the iſſue of nul tiel record, if the re.. 
une. cord be in a county palatinate, there ſhall be 
a writ to the chamberlain to certify, &c, 
_ Clif. Ent. 148. ; the like if it be in an inferior 
court, Bro. Vad, Mecum. 244. If the officer 
does not, there ſhall be a rule for that pur 
pole. Palm, 562. 

In this court, you cannot, after once 2 
plea has been pleaded, plead any other as 
you do in the King's Bench, without ſpecial 
leave of the court, 


Replication, Rejoinder, Sur- 8 
rezoinder, Rebutter, Ge. 


To compel 7 AHERE is no \ preciſc time fixed vpon f: for 
Plaintif to F replying, Sc. the party who is to do 
Teply, &c. 


the a gives a rule for that purpoſe, and 3s 
Cc er 
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other muſt, within four days, reply, Sc. if 
not, a demand being made in writing, judg- 
ment, for want thereof, may be ſigned ; ; and 


in order to compel the plaintiff to reply, Of 
a rule is to be given for that purpoſe, thus, 


Denn » Fenn. "Ra e to reply, A. K. attorney. 


Take this to the ſecondaries office, Mr. Sinn, 


pay 15. 10d. which expires in four days (if 


the proceedings have not laid dormant four 
terms) ; then make a demand thus : 


In the Common Pleas, Denn v. Fenn, The Defendant Demand, 


demands a replication in this cauſe, by yours, &C. 
| A. B. Attorney for the Defendant. 
When the time is expired, and the repli- 
cation is not delivered to you, ſearch firſt at 
the prothonotaries office; and if not filed 


there, ſign judgment on a double half-crown _ 
_ ſtamp paper's but file only one warrant of 


attorney in theſe caſes, the Plaintiff being 
out of court. 
If no proceedings have been had for four Ir no proceed. 


terms, then there muſt be a whole term's rule ing for tour 


to reply given, Sc. (unleſs the cauſe has terms. 


been ſtaid by injunction or privilege), then it 
muſt be given before the eſſoign day. 


A rule to reply, rejoin, Sc. may be given iin dat 


at any time in term, or within ſixteen days time a rule 


after, unleſs in Eaſter term, then in ten days. may be given, 
N. B. If you want time to reply, Sc. a 

judge's ſummons may be had for that pur- 

poſe, and draw up order as in other caſes. 


Z4 Demurrers. 


— — Ds 


Demurrers. 


T has been already abſerved in he 1 hiſ- 
torical part of the proceedings in this 


court, that a demurrer confeſſes the facts as 


ſtated by the oppolite party to be true; bur 


denies that by the law ariſing upon thoſe 


facts, any injury is done to the plaintiff, or 


that the defendant has made out a legitimate 


murs, demaratur, reſts or abides upon the 


excuſe according to the party which firſt de- 


point in queſtion. 


A demurrer is either enge! or ſpecial, and 
muſt be ſigned by a ſerjeant, and in caſe by 


exception to the form or manner of plead 


ing, the party demurring mult ſet forth the 


cauſe of demurrer, or wherein he apprenends 


the deficiency to conſiſt, which is called a 
ſpecial demurrer, R. M. 1654. . 20.; but by 


a general demurrer the party does not ſnew 


any particular cauſes of demurrer : for if in 


«© ſet down and expreſs with his demurrer); and 


the pleadings a matter is inſufficiently al- 
ledged, ſo that the court cannot give cer- 
tain judgment upon it, a general demurrer 


will Fuffice : ; and for want of ſubſtance a gee 


- neral demurrer is good. 

After demur- 

rer joined, the 

Judges to give ce 

Ja en . and give judgment according as the right ſhall 
cording to 
right, wit n- 

x Out, & c. 


By ſtatute 27 Eliz. C& 5-2 It bs ens ed, that 
« after demurrer joined, the judges ſhall proceed 


appear, without regarding any imperfection, de- 
„ fect, or want of form in any writ, return, plaint, 


$ declaration, or other pleading, proceſs or caule 
t of proceeding (except thoſe only which the 


party demurring ſha]l ſpecially and particularly 


that upon duch d2murrer Joined and entered, the 
| « court 


\ - 


5 


t 
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& court ſhall amend all ſuch imperfections, defedts, 
te and wants of form, other than thoſe which the 
« party demurring ſhall particularly aſſign.” 
By the 4 & 5 Anne, c. 10. No exception ſhall Theſe excep- 
& be taken on a general demurrer of an immaterial tions ſhall not 
« traverſe, default of entering pledges upon any bill be regarded 
« or declaration, default of alledging of the bring- n 4 general 
ing into court any bond, bill, indenture, or other Gemmureere 
40 deed mentioned in the declaration or other plead- 
„e ing; default of alledging of the bringing into 
« court letters teſtamentary, or letters of adminiſ- 
tration, the omiſſion of vi et armis, et contra pa- 
e cem, or either of them; or the want of averment 
of hoc paratus eff verificare, or hoc paratus eff veri- 
1 ec per recordum, or for not alledging prout 
* patet per recordum, or matters of the like nature.” 


But for thele defects a ſpecial demurrer muſt 
be delivered over. 

A demurrer, after it is ſigned by a ſer- Ingroſſed and 
jeant, muſt be engroſſed on a treble penny delivered. 
ſtamp paper, and either filed with the pro- 
thonotaries (for which pay 25.) or delivered 
over to the oppoſite attorney; if it be a de- 
murrer for want of form only, the attorney 
may, for want of coſts, have leave to amend 
by a ſummons before a judge; if he chooſe if argument 
to argue it, then he may either join in de- to make up 
murrer, by making up the demurrer book, FE BEER: 
containing the declaration, demurrer, and 
joinder, and deliver it to the attorney on 
the other ſide; who is to pay for ſame, be- 
fides ſtamps, 4d. per ſheer, and alſo for en- 
tering his pleadings and warrant of attorney, 
or may wait for a rule to join therein, 

But if the plaintiff's attorney will not If the plain 
join in demurrer, or deliver the demurrer *#'s attorney 
book with the joinder thereon, then, in order ee 
to compel him to join in demurrer, a au 

mu 


how to pro- 
ceed. 


of the war- 
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for argument, muſt be given at the ſecondaries for that 
purpoſe (pay 1s. 104.), which expires in four 
days, and make a demand thereof the ſame 
as a replication; if he deliver the joinder, 
then, 1n order to compel him to go to ar- 
gument, apply to the ſecondaries for a rule 
that he may enter the demurrer upon record 
within a given day, or that you may 11 it 
for him; a copy of which being ſerved, 
may make his election; if he does not, T 
may proceed to make up the book, and de- 
liver ſame; but you cannot make him pay 
for the pleadings, nor ſign judgment for 


want thereof ; therefore proceed to move for 


a co#filium to argue the demurrer, the fame 
as if you was attorney ſor the plaintiff. 


How to pro- The plaintiff's attorney having joined in | 
ceed to argu- demurrer, and the book delivered. the next 
ſtep to proceed to argument is to make an 


ment. 


entry of all the book on a roll of the ſame 


term the iſſue is joined in demurrer, which 
This will fave you get of the prothonotaries; file warrants 
of attorney, docket the roll at prothonota- 
rants a poſt taries, pay for the entries 8d. per ſheet ; this 
terminum. done make a brief on a ſlip of paper, and 


at the clerk 


write thereon the name of the eaule, number 
roll, and the ſerjeant's name ( fee 105. 64.) 
& To move for à conſilium, (a day for ar- 
guing the demurrer) ſpeak to Mr. Underw9c: 
to take it to Meſtminſter-Hall (pay 35. 4d. ), 
and on the motion being handed to the ie- 
condary, he will mark the roll as read i 
court; in the evening go to the ſecondaries 
office, and get rule drawn up (pay 35. ), 4 
copy of which ſerve on the defendant's at- 


aner, and at the time of drawing up the 
2 rule 
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rule ſet the cauſe down for argument (pay 
is.); this being done, copies of the demurrer 
book are to be delivered to the Judge, by the | 
plaintiff' s attorney, purſuant to the follow= _ | 
ing rule; pay judges clerks 2s. each, and 
copy on brief paper the book for a ferjeant 
to argue it. . 
By rule Mich. 6 Geo. 2. © It is ordered, That Plaigtiff's at- 
« from and after the laſt day of this term the plain» torney ſhall 
. tiff's attorney ſhal] deliver all the demurrer books 4 liver all the 
* to the lord chief juſtice and the reſt of the juſ- 5 5 | 
« tices of this court, and the defendant's attorney ja 5 to che | ] 
| © ſhall pay the plaintiff's attorney for two of the Judges. 
* ſaid books two days at leaſt before the day ap- 
« pointed for arguing ſuch demurrer, or the de- 
„ fendant' ſhall not be heard by his counſel when 
« his cauſe comes on to be argued, unleſs ſuch 
payment be made as aforeſaid.” _ 
For the future, in all demurrer bas! Ks de- 
livered to the judges, let the counſel's names 
be inſerted who ſigned the pleadings, and 
let the number roll "and day of argument be 
ſet down on the outſide of each book. Trin, 
17. and 18 Geo. 2. Barnes 164. 
By rule Tr:ix. 10 Geo. 1. © Ir is ordered, That i in If deſend- 
all caſes where the defendant dethura to the ant demurs to 
« plaintiff's declaration, the defendant's attorney the declara- 
| © gr clerk in court ſhall be obliged to accept of tion, he ſhall 
| © notice of executing the writ of enquiry on the accept notice 
„% back of the joinder | in demurrer. And in caſe of executing 
« where the deſendant pleads ſuch a dilatory plea, ras 7 888 
© that the plaintiff is obliged to demur to, that in 425 oh ara 
“ ſuch a cafe the deiendant's attorney, or clerk in : Sk 
| * plaintiff is 
* court, thal} be obliged to accept of notice of obliged to de- 
| © executing a writ of enquiry on the back of ſuch mur to de- 
By demurrer,” fendant's plea, 
* then on the back of ſuch demurrer. 
If upon argument judgment goes for the If judgment 


plaintiff, draw vp the rule with the ſecon- be for the 
dary, Plaintif thes 


= 

N 

8 60 
92 6 


with the pro- 
thonotaries Proceeded to execute a vrit of enquiry, 


before you without getting judgment ſigned by the 


can give no- pro: -honotary,. which the court held irre— 
tice of en- 


defendant 
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how to pro- dary, and if the action be in caſe, treſpals, 
* caſe. of the like, the judgment is only inter locu- 


tory, and not final, which ſign with the pro- 
thonotary on a treble penny paper, glve no- 
tice of executing a writ of enquiry, and 
proceed to the execution thereof, and to 
final judgment. 


If in debt. But if the action be in debt, then fon 


judgment on a double half crown. enter 


an incipitur thereon, and get it marked by 


the clerk of the warrants; then take it ty 
the prothonotaries, and the clerk will ſign 
the judgment; pay in all 55. 4d. tax the 
coſts, and then you are at liberty to ſue out 
execution. 


Jodgment Plaintiff obtained judgment upon arguing 


muſt be ligne: a demurrer in an action upon the caſe, and 


0 gular, and ſet aſide enquiry. Barnes 229. 


Demutrer to If there be a demurrer to part, and an 
part, end iſſue iſſue as to the other pert, the iſſue generally 
25 to the other favs till the demurrer is argued; but it may 


3 be 4 80 firſt, 
Irregular to It will be irregular to move for a ccſ- 
move fora lium before the paper book is delivered to 


conftlium be the defendant's attorney, and court ordered 
fore book de- 


Sand: a cauſe to be ſtruck out of the paper for this 


irregularity. Barnes 163. 
Aﬀer order If the defendant be bound by rule of 
for time, the court, or order of a judge, to plead an i|- 
tuable plea, and the plaintiff replies, he 
may demur to 
to the replica- May, notwithſtanding, demur to the replica- 


Loon, if there tion, if there is a real cauſe. 
be real cauſe. | | | « It 


4 
6 a A 
* Py 
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1% It is ordered, that no cauſe; 3 in any term after Entering cau- 
« the end of this term, be put in the book of ſes to be ar- 


« this court to be argued after the laſt day of ar- gued. ö 


« gument, unleſs the court be thereupon moved, 
1c and ſhall order it.“ R. T. 12 Geo, 1. 


There can be no argument on the four: No argument 


| laſt, and four firſt days of the term. Tut, and 4 


rſt, days, 
In the Common Pleas. 


1 rinity Term, in the 23d year of the = 
reign of King George the „ e 


Adler, (f. ) John Denn, late of Wee. A general 4 
minſter, in the {aid county, yeoman, was at- murrer book, 


tached to anſwer Richard Fenn in a plea of Khele the de- 


murrer is to 


treſpaſs on the caſe (go to the end of | the decla- he ee 

ration) ; then OG tion, 
And the ſaid John, by 7 T. his attorney, Demurrer. 

comes and defends the wrong and injury, 

when, Sc. and ſays, that the ſaid declara- 

tion, and the matters therein contained, are 

not ſufficient in law for the ſaid Richard to 

have or maintain his ſaid action againſt the 

faid John, to which declaration the ſaid John 

hath no need, nor is he obliged by the law 


of the land to anſwer ; wherefore, for want N. B. A ge- 


of a ſufficient declaration in this behalf, the vera — 
ſaid Fohn prays judgment, and that the laid OE bn 
Ricbard may be barred from having and jerj-aar, 
maintaining his aforetaid: action ther cot againſt 


win Sc. 
Tho! 25 Valter. 


And the fd Richard ſays, That the decla- Joinder, 
ration aforeſaid, and the matters therein 
contained, are ſofficic nt in law for the ſaid 
Richard to have {1 5 atorelaid action thereot 

main- 
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maintained againſt the ſaid John, which ſaid 
declaration and the matters therein contained, 
the ſaid Richard is ready to verify and prove, 
as the court ſhall award; and becauſe the 
ſaid John hath not anſwered the ſaid declara- 
tion, the ſaid Richard prays judgment, and 
his damages by occaſion thereof to be ad- 
_ judged to him, Sc. And becauſe the juſtices 
here will adviſe themſelves of and upon the 
premiſes, before they give their judgment 
thereon, day is therefore given to the faid 
parties here, until in eight days of the Hoh 
Trinity, to hear their judgment thereon, for 
that the ſaid juſtices here are not yet adviſed 


thereof, Sc. 1 Seo. Miho. 


"Yate to. And the aid AJ. as to the fwd plea of the 


© plea, | faid C. by him above pleaded in bar, ſays, 


that the plea aforeſaid, in manner and forin 


as the ſame is above pleaded, and the matters 


therein contained, are not ſufficient in law 
for the ſaid C. to bar the ſaid A. from having 
or maintaining his aforeſaid. action thereof 
againſt him the ſaid C.; and that the aid 
A. is not under any neceſſity, nor is he bound 
by the law of the land, in any manner to an- 
ſwer thereto, and this he is ready to verify; 
wherefore, for want of a ſufficient plea in this 
behalf, the ſaid 4. prays judgment, and his 
damages, by reaſon of the premiſes, to be ad- 
ju udged to him; Cc. V.. 

Demorrer to And the ſaid Jobn ſays, that the ſaid ples 


— 


a ceplicat on. of the ſaid Henry, by him above pleaded by 


way of reply to the ſaid plea of him the ſaid 
Jobn, by him above pleaded in bar, and the 


matters therein contained, are not ſufficient 
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in law for him the ſaid Henry to have or 
maintain his aforeſaid action thereof againſt 
bim the ſaid Joby; and that the faid plea {o 
| pleaded in reply to the ſaid plea of the ſaid 
Jobn, by him above pleaded and ſet forth, 
he the ſaid John is under no neceſſity, nor in 
any wiſe bound by the laws of this realm to 
| anſwer; and this he the ſaid John is ready to 
verify; wherefore, for want of a ſufficient | | 
| replication in this behalf, he the ſaid John VVV 
| prays judgment; and that the ſaid Henry : 0 
may be barred from having and maintaining | 
| his aforeſaid action thereof againſt him the 
| faid John, and for cauſes of demurrer in law, 
according to the form of the ſtatute in ſuch 
| caſe made and provided, he the ſaid John 
| ſhews to the court here the following caules, 
that is to ſay, for that the ſaid plea of the 
| faid Henry, by him above pleaded by way of 
| reply wo the ſaid plea of him the ſaid John, 
by him above pleaded in bar, concludes to 
the country, whereas the ſame ought to have 
concluded to the court with an averment and 
prayer of damages, and not to the country; 
and allo for that the ſaid plea of him the ſaid 
Henry, by him above pleaded by way of re- 
| ply to the laid plea of him the ſaid Jobn, by 
him above pleaded in bar as aforefaid, is in 
many other reſpects imperfect, inſufficient, 
„and wants form. Nojh Groſe. 


1 And the ſaid Henry eich, That the ſaid plea Joinder. 
by him the ſaid: Henry, in manner and form 

iq I #forcfaid above, by replying, pleaded ; and 

he the matter therein contained are ſufficient in 

on: hw for the ſaid Hemy to maintain his ſaid ac- 

1 | tion 


— 
— 


2 ws. — 
— = — — — 
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over and jodg- 
ment for the 
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tion againſt the ſaid 7obn, which plea, and 


the matter therein contained, the ſaid Heyy; 
is ready to verify and prove as the court ſhaſl 
award. And becauſe the ſaid John doth net 
anſwer to the ſame plea, nor doth in any man- 
ner deny the ſame, the ſaid Henry prays judg- 
ment, and his damages, by reaſon of the pre- 
miſes to be adjudged to him, e. 
J. Walker, 


And becauſe the juſtices here will adviſe 
themſelves of and upon the premiſes, before 
they give their judgment thereon, day is 


given to the parties here until in fifteen days 
of Saint Hilary, to hear their judgment there- 
on, for that the ſaid juſtices here are not yet 


adviſed thereof. At which day here came as 
well the ſaid Henry as the ſaid John, by their 
attornies aforeſaid, and hereupon the pre- 


miſes being ſeen, and by the juſtices here 


fully underſtood, it ſeems to the ſaid juſtices 


here, that the ſaid replication, and the mat- 


ters therein contained, are ſufficient in las 


for the ſaid Henry to have his aforeſaid action 


maintained againſt him the ſaid John, as the 
ſaid Henry hath above alledged. Therefore it 
is conſidered, that the ſaid Henry recover 
againſt the ſaid John his damages, by occa- 


ſion of the not performing the ſaid ſeveral 


promiſes and undertakings : but becauſe it is 
unknown what damages "the ſaid Henry has 
ſuſtained by occaſion of the not performing 
the ſaid ſeveral promiſes and undertaking, i! 
is therefore commanded to the ſheriff, 05 
(Vide a judgment by default, and final judg- 
ment thiereon.) 
iſt 


Itue. 


HERE are two caſes in which the 
plaintiff may make up an iſſue forth- 
with, without waiting for a rejoinder; 1ſt, 
When the plea of defendant concludes to 
the country, the plaintiff may add the /imiliter 
forthwith, and deliver iſſue, and notice of Wide role 
trial: 2dly, When the plaintiff's s replication 1 by . 
concludes to the country, he may Join the Geo. 1, under 
ſſmiliter, make up the iſſue, and give notice of title, notice of 
trial forthwith: but if on delivery, the dee us 
| fendant's attorney does not pay for it, he then 
| mult give a rule with the ſecondary to re- 
join, which expires in four days; and in that 
time, if he does not ſtrike out the Similiter, and 
deliver a demurrer, the iſſue is well de- 
| livered; and if not paid for on demand, 
| judgment may be ſigned. If he does ſtrike 
| out the fmiliter, and demur to the replication, 
then he returns ſuch iſſue back again to 
| plaintiff's attorney, and writes on it thus, 
© have ſtruck out the ſimiliter, and demurred 
he Mix 7 55 
1 o the replication; and deliver the de- 
murrer at ſame time. If defendant's attor- 
| ney pays for the iſſue ſo delivered, it is an 
acceptance of it, and he waives a demurrer. 
| A frivolous demurrer to the replication, 
| fter a judge's order for time to plead, is not a 
good rejoinder, 2 Black. Rep. 923. and 
N judgment may be ſigned, Barnes 168. Neſ- 
| | bit + v. Farmer ; but if to the merits, it is 
| 890d, Ibid. 


A1 In 
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ſue is to be 


In any other caſe, the iſſue cannot be 
made up until there is a . iſſue 
joined between the parties. 


How to make In this court, the attornies themſelves 


make up the iſſue in form, and TE to 
defendant's attorney a copy thereof, 

_ treble penny ſtampt paper; he paying for 
the ſame after the rate of 4d per ſheet (72 


up the iſſue. 


words), beſides the duty; beſides the entry 


of his plea, if ſpecial, 8d. per ſheet, if it was 
not filed, and ſo rejoinder, Br. ; but if the ge- 

neral ilfue, only 25. ; and for filing his war- 

rant of attorney 84. Note, if the iſſue be of 

the ſame term with the declaration, and the 

detendant has paid for one copy of the decla- 

ration, he 1s to pay for a copy of the decla- 

ration again, as well as all the other plead- 

ings ſubſequent to the declaration, although 

in "ſome books it is laid down ThE... con- 

FT 

Whatdefend- If the plaintiff 15 . an appearance 
ants aHITEY according to the ſtatute, he may charge it on 


OP? the back of the iſſue; and if the defendant's 


attorney will not pay for it, he may ſign 
judgment; and if the iſſue be overcharged, 
the defendant's attorney may tender what is 
really due, and plaintiff cannot gn Judg- 

5 ment. Barnes 263. 
Priſoners do Where the defendant is a peta and be 
no Pan. pleads in perſon, the plaintiff cannot ſign 
judgment for not paying for a copy of the 

iſſue or demurrer book. 
In covniry In country cauſes the iſſue muſt be de- 
cauſes, io livered to the agent in town, and not to the 
whom the il attorney in the country; and when it has 


celivered, been 


Jllue; 355 


been agreed between the country attornies; 

that the iſſue ſhould be delivered in the 

country, and has been afterwards tendered 
to the agent in town, and not paid for, 
} judgment has been ſigned, and held regular. 
Barnes 240. 

But where the defendant has pleaded by 

| his country attorney, and if not paid for by ; 
him, judgment may be ſigned, | 
| Every attorney ſhall enter his warrant of attorney Attorney to 
in every ſuit upon record in court, on pain of 10l. enter his war- 
and further puniſhment by impriſonment at the dif. tant on re- 
cretion of the court. 30 H. 8. c. 30. J. 2. 2 & FE 
S £4.06. e. 32, 18 Elix. c. 14. /. 3. | 
Warrants of attorney are to be filed of Fs term When to be 
| wherein any exigent is awarded, demurrer or iſſue filed. 
joined, or judgment entered, which {hall firſt happen, 
and to be filed upon or before the eſſoign day of 
every Trinity Term; and within twenty-one days 
| after the end of every other term. R. H. 14 15 
A 
Every plaintiff's attorney wha ſhall proſecute any Defendant's 
| cauſe to ifſue, ſhall, upon the delivery of the copy of attorney on 
| ſuch iſſue, receive of the defendant's attorney the receipt of if- 


0 fee for filing his warrant therein; and in caſe the ſue, to pay for 
1 defendant's attorney ſhall refuſe to pay for the ſame, aun Warrant... 
| WW. the plaintiff's attorney may ſign his judgment in like 

l, | caſe, as if the defendant's attorney had refuſed to pay 

5 or the copy of the iſſue, or the entry of his plea ; 

and the plaintiff's attorney ſhall file as well the ds 


| fendant's as the plaiatift's warrant of attorney. 
K. H. 2 3. Jac. 2. 

| The plaintiff's attorney, in any action or Plaintif ta 
soit, ſhall file his warrant of attorney with file his the 

| the Proper officer, the fame term he declares 33 
and the defendant's attorney ſhall file his the deſendant the 
_ term he s. Sat. 4 O 5 Ann. term he ap- 
14.1 | DO: 


TT os The 


356 155 Iſſue. | 


Now let alone The warrants of attorney are now let alone 
till iTve en- till the record is going to be paſſed, or r Judg- 
tred or. judo- . 

ment. ment ſigned. R. M. 5 Geo. 2. 

If attorney is If the attorney is not to be found, the if- 
not found, iſ- ſue may be left in the office, and mult be paid 


ſue may be for at defendant's 8 peril on demand. 1 Barnes 
left in ihe of- 166. 


5 The method of making up the iſſue in 


this court, is hike that of the King's Bench, 
by original, provided the procecamngs are : by 
original. . 
VN. B. The practice of this court is to 
make up the iſſue the fame term in which it 


is joined, although the plea be delivered 


many terms back, 


In . Common: Pleas, 
Trinity Term, in the 23d year of the 
reign of King George the Third, 
ue by ori- Middleſer, to. wit. Richard Fenn, late ol 
ginat. Meſtminſter in the ſaid county, yeoman, was 
attached to anſwer Fohn Denn, of a plea of 
_ treſpaſs on the caſe (here go to the end of 

the declaration, “ ſuit, &c.”), 
Then begin a new line, and enter the pies 
üb it be the general inue, us ; 

Plea, And the faid Richard, by Robert Spioputt, 
1 his attorney, comes and defends the wrong 
and injury, when, Sc. and ſays that he did 
not undertake and promiſe, in manner and 
form as the ſaid John hath above thereof 
Award ef ihe complained againſt him, and of this he put: 
venicc. himſelf upon the country; and the ſaid 
| Jobn Denn doth the like. Therefore the 
ſheriff is commanded, that he cauſe to come 
here, in three weeks of the Holy T: 2. 
twelve 


Iſſue. 
twelve, Sc. by whom, Sc. and who nei- 
ther, Sc. to recognize, Se. becauſe as 
Well, Se. 

N. B. The award of the venire is on the 
general return day before the trial, if fer 
the fillings after term ; it in term, then the 


firſt return of the term. 


If there are ſpecial pleadings, viz. plea, 


| replication, rejoinder, &c. they muſt be en- 


tered exactly following each other, as they 
are delivered; and in the margin of the 
iſſue name them. as, plea, replication, &c. 


Where there are two or more iſſues join- Where there 


ed, then, after the words, and ihe ſaid plaiu- ate two or 
more iſſues, 
how to make | 


iff doth the like, add thele—Therefore as 
well to try this iſſue, as the ſaid other iſſue 


above joined, the ſheriff is commanded, that Vevire apon.. 
he caule to come here, in three weeks of the fevcr.l ſhes 


Hoh Trinity, twelve, &c. by whom, Sc. 
and who neither, &c. to Tecognize, Se. 


b: becauſe as well, Se. 


Hoc to make up an iſe, where the fend: 
ent pleads ſeparately. In this caſe, you add 
to each copy of the iſſue the two pleas, and 


join the /imiliter to each of them, and then 


lay, Therefore, as well to try the 1{[u& above 


joined againſt the ſaid John Denn, as the 


ſaid other iſſue above joined againſt the ſaid 


Job Nowell, the ſheriff is commanded, that 


he cauſe to come here, in, Sc. (as above.) 


How 0 two defendants, where one lets 


f judgment go by default, and the other pleads. — 


Go to the end of the plea pleaded by de- 
| fengant, and add the /militer thereto; then 
. A a FS. lay, 


_ G3. 
Gr 
oo 


ſurors to 
come from 
the p'oper 
County, 


Iffue. 


ſay, And the ſaid Job, in his own perſon, 


comes and defends the wrong and 1 injury, 


8 
when, Sc. and ſays nothing in bar or pre- 


cluſion of the ſaid action of the ſaid James, 


by which the ſaid James remains therein un- 


ee againſt the ſaid Fob, for which the 


ſaid James ought to recover againſt the ſaid 
Job his damages, by reaſon of the premiſes ; 
but becauſe it is unknown to the court here 
what damages the ſaid James hath ſuſtained 


by the means aforeſaid ; and becauſe it is 


alſo at preſent unknown to the court here, 
whether the ſaid Joby will be convicted of 
the premiſes upon which the above iſſue is 
Joined between the ſaid James and the ſaid 
Fohn, or not; and becauſe it is neceſſary 
and convenient that there be but one taxa- 


tion of damages in this ſult ; therefore let 


the giving of judgment in this behalf be 
frayed, until the ſaid iſſue between the ſaid 


James and John be determined; and as well 
to try the iſſue above joined between the ſaid 
Tad and Jobn, as to inquire againſt the 


faid Fob, what damages the ſaid James hath 


ſuſtained in this behalf; the ſheriffs are com- 


manded, that they cauſe to come here, in 
three weeks of the Holy Trinity, twelve, &c. 


by whom, Sc. and Who neither, Sc. be- 
cauſe as well, Sc. 
By Stat. 4 & 5 Ann. c. 16. 40 Te] jurors are to 


come from the proper county where the iſſue is 


„ triable;” but this does not extend to actions on 


penal ſtatutes. 


If the venue is in a county palatine, there 
mult be an award of a ſpecial venire and mi- 


| mu, as follows: ; 


Therefore 


Jüue. 


Therefore let a jury be made thereof; and lde is a 
becauſe the ſaid iſſue between the parties county pala- 
aforeſaid ought to be tried by men of the“ 


county palatine of Lancaſter, to wit, of the 
ſaid county, where the writ of our ſaid Lord 
the King doth not run, and not elſewhere; 
therefore to try the iſſue between the parties 
aforeſaid above mentioned, let the record of 
the plaint aforeſaid be ſent to his Majeſty's 
Juſtices of the ſaid county palatine of Lanca- 
| fer, ſo that the ſame juſtices, by his ſaid 
| Majeſty's writ of that county, be duly made 
out, and to the ſheriff of the ſame county 
directed; do command the ſame ſheriff, that 
| he cauſe twelve good and lawful men, of 
the body of the ſaid county of Lancaſter, to 
come before the ſaid juſtices, at their next 
general ſeſſion of aſſize, to be holden for the 
ſaid county, after the ſaid record ſhall be 
delivered to them; each of whom, c. by 
whom, Sc. and "ve neither, Cc. to re- 
cognize, Sc. becauſe as well, Sc.; and 
when the verification and iſſue aforeſaid 
ſhall be there made and tried, that then the 
ſaid juſtices ſhall ſend the record of the 
5 alles aforeſaid, together with every thing 
that ſhall be done thereupon, before them, 
in his ſaid Majeſty's court there, to his 
Majeſty's ker. at Weſtminſter here, in a 
certain day, which the faid juſtices ſhall ap- 
point the ſaid parties to be in the ſame 
court, there to hear judgment thereupon. 


If it is a Welcb iſſue, to be tried in the welch iſfie. 
next Engliſh county, the award of the venire 


i thus; 3 
Aa 4 And 


If a Welch And becauſe the iflue aforeſaid, between 


iſſue. the parties above joined, ought to be tried 


by men of the next Engliſh county to the 

ſaid county of Carmarthen, and not elſe- 

Where; and becauſe the county of Hereford. 

is the next Erg/iſh county to the ſaid county 

of Carmarthen, therefore let a jury of the 

ſaid county of Hereford, Sc. come before 

our juſtices at Meſtminſter, in three weeks of 

the Hoh Trinity, who neither, Sc. to re- 
cognize, Sc. becauſe as well, Sc. 

VV. B. In a Welch iſſue, when tried 1n the 

next Engliſh county, the jurata, venire, and 

habeas corpora juratorum, are the fame as if the 

: Venue Was laid in that Engliſh county. 

If there bas [f there has been a plea in abatement, 


been a plea 
judgment of re 
15 eee and judg 0 ſpondeas ouſter awarded, 


ee after which defendant pleads in chief, yet 
2; iſſue, the plea in abatement ought to be entered in 
the iſſue, and ud privs record; for as it 1; 
in the plea roll, it muſt be mentioned in the 
niſi prius record, otherwiſe it would not ap- 
pear to be a trial in the ſame cauſe, and 
judgment would be arreſted, Carib. 447+ 

5 Mod. 399. 
How when If the fheriffs are parties to the ſuit, 90 
tac mer, tis a to the end of the fimiliter, then ſay, And 
Fase « becauſe it is ſuggeſted to the court here, 
that the ſaid Sir Robert Taylor and Ber fa— 
e min Cole is ſheriff of the county of Midale- 
ſex, It is therefore commanded to the co- 
© roners of the ſaid county, that they cauſe 
© to come here, in three weeks of the Hoh 
c Trinity, twelve, Sc. by whom, Sc. and 
'* who neither,“ e. And the venire and ha- 
2 | 6494 | 


b 


apply to'-2 judge for a ſummons for that time to enter. 


beas corpora are directed alſo to, and return- _ [Fl 


ed by the coroners ; Pay them ſame as you 1 
ie the ſheriff in all cafes," | ©. mal 


Of entering the i ſue. By rule E. 5 . 2 M. s Entering che 
Hil. M. Geo. 1. All iſſues are to be entred of the iſſue. 


term they are joined, But if the plaintiff's attorney 4 
delays making the entry, 2cfendant's attorney may 1 
get a treaſury rule from the ſecondaries, for which x 100 


Wt 
pay 45. bd, for that purpoſe, and ſerve him with a FP 
copy thereof; if the defendant does not docket and WH. 


carry in the roll complete before the time expired, 5 — 


| (viz. four days after the ſervice), he may ſign a nn 9 
pros for want thereof. If the rule is ſerved on Fri- 1 


day, defendant has all Tueſday to enter the iſſue, 
Barnes 318. 


If the action be laid in London, Middleſex, When male. 
gr in the country, defendant cannot give a may be given | 1 | 
rule to enter the ſame term it is joined, but to enter in fl 


muſt ſlay till the next term. e Wm 


And if the plaintiff wants time, he may 1 get | 


purpoſe ; pay 25. ſerve copy on defendant's 


attorney, and attend thereon, and the judge, 


on hearing, will give time for that purpoſe. 


How to enter the iſſue purſuant to the rule. How to enter 


Get a roll from the prothonotaries office, of the iſſue to 
the term in which the iſſue is joined; make 8 U 


out the warrants of attorney of the fame * 
term, on a plain piece of parchment, thus: 


Ta the Common Pleas, Faſter term, in the 239 
year of the reign of King George the Third, — 


Middleſex 7 wit, Richard Fenn puts in his 1 


place J. U. bis attorney, againji John Denn, ale attorney for 


of, &c. yeoman, in à plea of ireſpajs on the caſe. plant, | 
Middleſex to wit. The ſaid John Denn Ty like 


Ha 
puts in his place Richard Roe, is giternes, defendauy, 


as 


. — — — — — — 


Notice of 


fendant lives 
within forty 


If 44 
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ati the ſuit of the ſaid Richard, in the plea afore- 
ſaid. Take it to the warrant of attorney office, 
and file it; pay 84, in debt, caſe 15. 4 d. then 
take the roll to the prothonotaries; pay for the 
entries 8 d. per ſheet, and docket ſame. 
N. B. The nature of the action mult be 
4 exprefled on the warrant of attorney, ac- 
cording as the caſe ſhall be, as thus: 
In a plea of treſpaſs and aſſault ; in a plea of treſpaſs, 
aſſault, and falſe N in a Plea of treſpaſs, 


on the caſe; in a plea of treſpaſs and ejettment ; in a 
ou of abt ; ; in 4 tres 7 5 reſp 


2 otice of e 


0 cauſe whatſoever ſhall be tried at niſi ; prius, 
trial in the before any judge or juſtice of aſſize or uit 
country ten 2855 or at the ſittings at London or Weſtminſter, 


Gays at leaſt. zb here the defendant reſides above forty miles from the 


| ſaid cities reſpectively, unleſs notice of trial, in writing, 
bas been given at leaſt ten days before ſuch intended 
trial. Stat, 14 Geo. 2. c. 17 ſ. 4. 


Eight days in The practice is, if the defendant lives 


town, if de- within forty miles of London, eight days no- 
tice, excluſive of the day, is to be given, where 
miles. the venue is laid in London or Middleſex ; Hut 
PW if the venue be laid in the country, then en 
days excluſive muſt be given. 

| Fourteen days notice of trial mult be 
was arreſted given, where the defendant reſides above 


1 "nn forty miles from London, though the defend- 


ſided at Dun. Ant was arreſted in, and the venue laid in town, 
kirk, fourteen 2 Black Rep. 10 IN. B. The defendant 


days, _ uſually reſided at Dunkirk. 
When four- 


Defendant lived above forty miles from 


1 days re- London, and plaintiff proceeded to trial at 
quilite, ſittings 


zing a plea of detinue. 
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fittings there, upon ten days notice; no de- 

fence was made, and defendant inſiſting that 

he was intitled to fourteen days notice of WH 

trial, moved to ſet aſide the verdict; and 1 

had a Fulle to ſhew cauſe, which was made 1 

abſolute, Cur. Before this act, fourteen days 

notice was the ſettled practice; and unleſs 

neceſſitated, the court will not be bound by 

an act made to take away a benefit from de- 

fendants. The practice, or law of the | 

court, cannot be taken away but by nega= _ 4 

tive words, VIZ. there ſhall be no more than 10 

ten days notice; fourteen days notice, not- 

© withſtanding this act, (till neceſſary. Barnes 

30. Bowler v. Jenkin, 

In all caſes where there have. been no If no pro- 

proceedings for four terms, excluſive of ceedings for 14 

the term in which the laſt proceeding was RS | 4 

had, the party who deſires to proceed again notice 0+ trial — 

ſhall give a term's notice to the other of to be given; 2 

ſuch proceeding ; ſuch notice ſhall be given 

before the eſſoign day of the fifth, or other 

ſubſequent term ; a judge's ſummons, i no 

order be made thereupon, ſhall not be 

deemed a proceeding; but a notice of trial, 

though afterwards countermanded, ſhall be 

deemed a proceeding within this rule. Ea. 

13 Geo. 2. But if the defendant has delayed unlef delayed 

the cauſe by injunction, then it being his by injunQtion. 

delay, there needs not a term's notice of 

trial. 2 Black. Rep. 784. f 
Notice of trial is neceſſiry, though the Node neceſ⸗ 

sry, though 
trial is put off by rule of court to a certain 55 : 


* Hf—— —˙ũ : ˙·—» Q —¼ — — 
——— py I 


8 put off to a 

day. 2 Black. Rep. 798. certain day, 

Notice of trial mult be Siren to the agent To be given 
or attorney in town. 2 Barnes 239. e ee Dis 


ky t 7 dy 


4 
5 
| 
| 
„ 
1 


1 
= 


] 
þþ 
if 
. 

4 
. 

. 


oned a day. 


But may con- 
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Sunday reck= Sunday is accounted a day in theſe notices, 


nga If the plaintiff gives notice of trial, and 
plaintiff does proceeds not, he cannot try it without new 
not proceed, notice, as before, unleſs by conſent, or rule 
he moſt give of court, R. M. 1654. . 20. 


new notice, 


that he will try it the next ſitting; and that 

to be held convenient notice. I take this to 
mean a continuance over. . 
Hleretofore, where the plaintiff concluded in pleading 
ad patriam (to the country), he would not give notice of 
trial till the defendant had joined iſſue, which he was 
not obliged to as till a four day rule for that purpoſe was 


Where the expired, © But now, in all caſes where the plain- 
_ plaintiff con- tift concludes ad patriam, the defendant's attor- 
_ cludes ad pa- ney muſt accept notice of trial on the back of 
triam, defend- © ſuch pleadings, whether the ſame be delivered to 
ant bound to « the defendant's attorney or agent, or left in the 
accept notice © office; and ſuch notice ſhall be as effectual as if 


of trial on the 4 oe Rye 3 5 
back of the iſtue had been joined.“ Trin. 2 Geo. I. 


pleading. 


Where the Where the plaintiff concludes. ad patriam, and 


plaintiff con- gives notice of trial on the back of the pleadings 
<ludes ad pa- (purſuant to the above rule), if the defendant does 
| triam, defend- not join iſſue before the rule is out, then, after 
ant obliged to judgment obtained, the defendant's attorney ſhal! 


accept of no- be obliged to accept notice of executing a writ 0: 
tice of exe- inquiry, from the time that the notice of trial was 
cuting in“ given on the back of the pleadings. R. Hil. 


tne time no- 

tice of trial . =, | 

was given. Notice of trial, or of executing a writ of 
Notiee of inquiry, given to a defendant, when his at- 


jal, in- * bn , | . 
avis given torney is known, is not good notice; but 


ſo it be not on the day on which the notice 


In London and Middleſex, if notice be given 
 tinve tothe for one fitting, and the plaintiff is not rea- 
next ſitting. dy, he may give notice before that ſitting, 


when. 


act 
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when his attorney is not known, then the to defendant, 
notice may be given to the Gerentant, Barnes good, if his 


| . attorney is 
300. * 307. not known ; 


In the Common Pleas. | 
John Denn againſt Richard Fenn. 


' Take notice of trial in this cauſe, for the Notice of. 
firtings after this preſent Trinity teriu, to be vial, 
held at Weſtminſter Hall, in the county of 
Middleſex, dated the day of June 1783. 


| Yours, CIC. 
To Mr. C. D. Attor- Ti Lo done 
ney for Defendant. for Plaintiff, 


If it be at ; London, „ ce At the Gui! 8 The like for 


ce hall of the city of London;“ if tried at the London. 
ſittings within term, then ſay, “ To be tried 
e "the firſt, ſecond, or laſt ſitting within this 
« preſent Trinity term, to be held ot Weſtmin— 
« fter Hall, in the county of Middleſex.“ 

If in the country, ſay, Take notice of trial If in the 
in this cauſe, for the next aſlizes to be held <2unt'y- 
at Oxford, in and for the county of * 
Dated, Sc. Yours, Sc. 


Where the plaintiff may give a ſhort no- Too days 


* 


tice of trial, as where the defendant has had fhort notice 


time given him to plead, or taking ſhort in Vun. 
notice of trial, the plaintiff muſt give him as 


much notice as he can, two days at the leaſt, 
Barnes 301. 


 Countermand £ Notice of Trial, 


THIS muſt be in writing; and if the Countermand 


action be in London or Middleſex, and de- of notice of 


fendant trial two days 


in town. 


aliter if he is. 


— — ——— — — — — 
Pos a” ws . 
— — - * 
* 
roy « Jig. on canoes -- * 


May not be 


_= Notice of Trial. 


fendant lives within forty miles of London, 


to days, excluſive of the day in which the 


countermand 1s , are ſuffcient. 


Barnes 298. 


In the coun- But if the venue be laid in the country, 
tryiixx fix days are to be given at leaſt before the 


intended trial, Sat. 14 Geo. 2. c. 17.; or if 
the venue be laid in London or Middleſex, and 
the defendant lives above forty miles from 
London, ſix days, at leaſt, muſt allo be given. 


In the Common Pleas. Denn againſt Fenn. 


Sb 1 hereby 3 the notice of trial 
of notice of given you in this cauſe. Yours, &c.—— 


wa. Which is directed to, and ſerved on defend- 


ant's attorney. 
| A countermand of notice of fat cannot 
given to he be given in the country, but may be c coun- 


country at- 
torney. termanded there. Barnes 298. 


CTConlinuauce of Notice of Trial. 
Continuance A CONTINUANCE of a void no- 


of a void tice of trial, given within the regular time, 


F operate a a new notice. 2 Black Rep. 


leo 1298, It 1s all one whether the plaintif 
- "Jays, *©*-1 give you notice,” or © I conti- 
nue my notice,” provided there be full 

5 eight days. Prac. Reg. C. P. 396. 
enn de plaintiff cannot continue his notice 


tinue a ſecond Of trial a ſecond time in the ſame term. 


ume. Barnes 292. 


This is only given in 3 or Middleſex, 
Which plaintiff may do; as for inſtance, it 
4 the Plaintiff gives notice of trial for the firſt 
ſitting 


Explanation. 


Of Putting off the Trial. 


ſitting within term, he may, by giving no- 
tice of continuance in writing, the day pre- 


ceding the day of trial, for the ſecond or 


third ſittings in that term, or for the ſitting 
after term. 

I hereby continue the notice of trial in 
this cauſe to the fitting after this preſent 
Trinity term. Dated, E 


of P utting of the Trial 


IF one of the defendant's witneſſes be out 
of the way, and cannot be ſubpœna'd to 
come to the trial of the cauſe, he muſt ap- 


ply to the court to put ſame off, upon pay- 
ment of coſts. This motion requires #2tice, 


and affidavit of the ſervice, and allo affidavit 
of the abſence of the witneſs, and that he is 
material, Barnes 437, 440. 452. ; where he 
is, and when he is to come to town, or ex- 
pected; and the motion muſt be made wo 


Notice of 
continuance. 


days before the day of irial, or the court will 
refuſe it. Barnes 438. 442. 444. The affida- 


| vit formerly was allowed to be made by the 


defendant himſelf, and by no other perſon, 


Barnes 437.3 but lately, the court obterving 


that there might be many caſes in which a 


third perſon could ſwear another to be a ma- 


terial witneſs, and defendant himſelf conld. 
not, have allowed a third perſon to make it; 


and inſtanced a factor ſelling goods for his 
principal, and employing a porter to deli- 
ver them, Barnes 437. 448. 


It appearing, the witneſs being material, 


was a matter 3 did not come to defend- 


ant's knowledge time enough to move tẽ-o 


days 
7 


tion. 


263 ” "op Putting off the Trial. 


days before the laſt day appointed for trial, 
the ſame was put off. Barnes, 452. 
If a trial is put off, the practice is only to 
put it off till the next term, and not for a 
longer period. Barnes 440. 
The court ſuffered affidavits to be read, 
taken before a vice-conſul abroad, Barnes 
466. to put off a trial. 


Notice of mo- Take notice, that this honourable court 
will be moved on Monday next, or ſo ſoon 
after as counſel can be heard, that the trial 
of this cauſe may be put off until next M. 
chaelmas term, on account of the abſence of 
a material witneſs on behalf of the defend- 
0k. My, Yours, He. 


In the Comino Ms. . againſt ED, 


Aſfdsrit to C. D. of, Sc. the defendant in this cauſe, 
put off trial. maketh cath and faith, That the iſſue was 


Joined in this cauſe, this preſent Trinity 
term; and that notice of trial was given for 
the laſt fittings within the ſaid term. And 
this deponent further ſaith, That F. B. of, 
Fc. is a material witneſs for him this depo- 
nent, in the ſaid cauſe, as he is adviſed, 
and believes to be true; and that he cannot 
ſafely proceed to the trial thereof, with- 
out the teſtimony of him the ſaid F. B. 
And this deponent further faith, That he 
| hath endeavoured to find the ſaid 7. B. out; 
and that he hath been to the houſe of the 
faid F. B. and was informed that he was 
gone to Exeter, in the county of Devon; 
and that he this deponent hath ſent there, 
for the 2 885 of pennen him; but my 
| | the 


Of Putting off the Trial. 


the ſaid F. B. is gone from there, as this de- 
ponent hath heard, and verily believes to be 
true; and that he this deponent cannot 


W . js, 


but is informed that he will be at home in 
one month; and that he this deponent hopes 
and expects to be able to procure the pre- 
ſence of the ſaid J. B. within the firſt ſittings 
of next Michaelmas term. = 


If it appears that the witneſs went out of 


town or abroad, or beyond ſea, after notice 


given, the court will not put off the trial for 


it, as the defendant might have ſubpœna'd 
him in time. Barnes 326. Affidavit made of 
the abſence of a material witneſs by the wife 
of the defendant, held inſufficient, Lid. 437. 


The rule to ſhew caule is drawn up at the 
ſecondaries, pay $s.; ſerve copy on the 


plaintiff's attorney, and ſhew the original; 
then make affidavit of the ſervice of the rule, 
give brief to a ſerjeant to make the rule ab- 
ſolote, which being done, draw up rule at 
| i:ccondaries, pay for ſame 6s. 6d. ; get ap- 
| pointment thereon at the prothonotaries to 


| tax, then pay ſame, MV. B. The coſts mult be 


E paid forthwith, as the rule is conditional. 


| Coſts for not pꝛoceeding to 
Trial. 


T has been determined, and is now the 

practice of this court, that if the defend- 
ant obtains a rule for coſts for not going to 
inal, he ſhall not have a rule for judgment, 


B b as 


309 


370 


Affidavit to 
move for 
coits for not 


going to trial, 
purſuant to 


the rule of 


| M. 165 4. 


_ Colts for not proceeding to Triaf. 


as in the caſe of a nonſuit. Barnes 316. And 
as theſe coſts are always allowed in the latter 
rule, there does not ſeem any neceſſity ever 
to move for the former one; but in caſe it 
| ſhould be thought requiſite, the following is 
the mode of proceeding : Go to Weſtminjter, 
and apply to the ſecondaries, who will move 
for a treaſury rule, or give a brief to a ſer- 
jeant with 1cs. Ed. to move for ſame, which 
is granted of courſe, without an affidavit; 
draw up rule, and ſerve copy with the pro- 
thonotaries appointment on plaintiff's attor- 
ney; pay for rule 66. When you attend the 
prothonotary to tax the coſts, you muſt then 
have an affidavit of the fact, as follows: 
. Bo Of, e. the defendant's attorney in 
this cauſe, maketh oath, and ſaith; Thar iſ- 
ſue was joined in the faid caule in Hilary 
term laſt paſt, and notice of trial was given 
thereon for the ſitting after the ſaid term; 
and that the plaintiff « did not proceed to the 
trial thereof, nor did he countermand the 
fame in due time, according to the rules of 
this honourable court. 

N. B. If there are witneſſes extra, or ſub- 
pæna, you may go on and ſhew this in "the 
affidavit, as in an affidavit of extra colts. 

The rule may be drawn up payable to the 
defendant or his attorney; but if payable to 
both, and the money on demand is refuled, 
the defendant and his attorney muſt join in 
the affidavit for an attachment. 

When the coſts are taxed, a demand muſt 
be made by the defendant, if the rule is made 

payable to him; if to either him or his attcr- 


ey; either may make the demand; 5 9 
ot 


Colts for not proceeding to Trial, 371 
both, then on refuſal, make the following 1 
affidavit to move for an attachment: 1 
J. W. of, Sc. attorney for the defendant Afidavit of 9 
in this cauſe, and Richard Fenn of, Cc. the W ve 1 ö 
above named defendant, ſeverally make ee 4 
oath and ſay, And firſt this deponent F. W. to trial pur- 
for himſelf, ſaith, That he did yeſterday per- ſuant to a 1 
ſonally ſerve the above named plaintiff with a rule. 1 
true copy of the rule, and the prothonotaries 
allocatur thereon hereto annexed, and at the 1 
ſame time ſhewed him the ſaid original rule = 
and allocatur ; and that he this deponent did, 
at the ſame time, demand of him the colts 
allowed by the ſaid prothonotary on the ſaid 
rule, but that the ſaid plaintiff did not then, 
or at any time ſince, pay the ſame to this de- 
ponent, and the ſame now remains unpaid to 
this deponent; And this deponent Richard 
Fenn, for himſelf faith, That he hath not re- 1 
ceived the ſaid coſts allowed by the ſaid pro- 
thonotary on the ſaid rule hereto annexed, | 
but that the ſame now remains due and un- 
paid to this deponent. 
Ni. B. In all caſes where you move for non- 
payment of money, when the rule is made | 1 
Payable to the plaintiff or his attorney, both 1 
muſt join, and ſwear negatively to the re- 
ceipt at the time of the affidavit being made. 
SGegrjeant's fee is one guinea; draw up the Attachment. 
rule, and then make out an attachment againſt 
the plaintiff as follows (pay rule 65s. 6d.) : 
George, Cc. To the ſheriff of Middleſex, 
greeting : Attach F.C. fo that you may have 
his body before our juſtices at Weſtminſter, on 
Thurſday next after the morrow of All Souls, 
to anſwer us, of and concerning ſuch things as 0 
B 3 2 on Er 


Colts for not proceeding to Triat. 


on our behalf ſhall be then and there object- 


ed againſt him; and have then there this 


writ. Witneſs, Alexander Lord Loughborough, 


at Weſtminſter, the gth day of July, in the 
twenty-third year of our reign. For non- 
payment of 3/. 4s. coſts raxed by Mr. Pro- 
thonotary Dickins, purſuant to a rule of court. 


Dated, Sc. 


The attachment is fi gned by the protho- 


notaries, pay 15. 4d. ſeal 7d. warrant there- 
on 25. 44. and is to be returnable on a day 
certain, though the proceedings are by ori- 


ginal. 


tiff to enter his iſſue, and he had dont it in 


On the plain- 
tiff's neglect 


do bring on an 
iilue to trial, 


the court may 


give judg- 


ment as in 
Cate of a non- 
ſuit; 


Judgment as in caſe of a 
___ Nonſuif, 


ORMERLY if the plaintiff did not pro- 


ceed to trial after iſſue joined, the de- 
fendant was (after a rule given to the plain- 


purſuance thereof) obliged to have a further 


rule for a record to be made by proviſo, if 


the plaintiff had made default ; but to pre- 


vent that expence, the Stat. 14 Geo. 2. c. 17. 


enacts, « That where any iſſue is or ſhall be Joined 
nin any action or {uit at law, in any of his Majeſty's 
„ courts of record at Meſiminſter, great ſeſſion of 
ales, Cheſter, Lancaſter, or Durham ; and the 
ce plaintiffs in any ſuch action or ſuit have neglect- 


ed to bring ſuch iſſue on to be tried according to 


the couile and practice of the ſaid courts reſpec- 
< tively, it ſhall and may be lawful for the judge or 


+ judges, at any time after ſuch neglect, upon mo- 
tion made in open court (due notice having been 


< given thercof) to give nk like judgment for the 


66 defendant 


Judgment, &c. 373 


£ defendant or defendants in every fuch action or 

“ ſuit, as in caſes of nonſuit, unleſs the ſaid judge 

or judges ſhal], upon juſt cauſe and reaſonable 

«© terms, allow any further time for the trial of ſuch 

« iſſue; and if the plaintiff or plaintiffs ſhall neglect 

eto try ſuch iſſue within the time or times fo allow- 

« ed, then and in every ſuch caſe, the ſaid judge, 

0 22 ſhall proceed to give ſuch judgment as afore- and to have 
« ſaid; and all judgments given herein ſhal! be of the like force 


« the like effect as judgments 1 nonſuit, and no as judgments 
other,“ ſe. 2. in nonſuit. 


„ Provided that the defendants ſhall, upon ſuch Defendant to 
„ judgment, be awarded his, her, or their coſts, in have coſts. 
any action or ſuit where he, ſhe, or they would, 
«© upon nonſuit, be entitled to the fame, and in no 
other action or ſuits whatſoever. This ſtatute The ſtatute 
does not extend to a writ of right, ſo as to give does not ex- 
« coſts to the tenant, or a judgment, as in caſe of a tend to a writ 
“% nonſuit.“ 2 Black, „„ da 
In order to proceed to obtain this judg- How to pro- 
ment after iſſue delivered, and the plaintiff ce 10 one 
has not tried his cauſe within that term (he TT 
ſame not being before entered on record), 
get a ſide bar rule from the ſecondaries office, 
for the plaintiff to enter his iſſue on record, 
which expires in four days after ſervice; pay 
59.; ſerve copy on the plaintiff's attorney. 
When the four days are expired, go to the 
prothonotaries; ſearch with them of the term 
in which iſſue is joined; it the iſſue roll is 
carried in, then proceed as follows; if not, 
ſign judgment of non pros. Wich fee ander 
tl Non Pros. 


In the CC Pleas. Denn v. Fenn. 


Take notice that this honourable court Notice. 
1 will be moved to-morrow, or ſo ſoon after 
| counſel can be heard, that the like judgment 
| -ÞD: 3- may 


374 Judgment as IN caſe of a Nonſuit, 


N. B. This may be given for the defendant, as in the 
notice is 1e- caſe of a nonſuit, purſuant to the ſtatute in 
inte in Wis ſuch caſe made and provided, dated this 
e day of 1783. Vours, Sc. 
To Mr. C. D. Attor- A. B. Attorney for 
ney for the Plaintiff. the defendant. 


In the Common Pleas. 
| Jol Denn, Plaintiff, 


and 
Ricbard Fenn, Defendaoe. 
Afadavir. Alexander Brown, of, Sc. Gentleman, at- 
2 torney for the above named defendant, mak 
eth oath, and ſaith, That iſſue was joined in 
this cauſe | in Faſter term laſt paſt, and notice 
of trial was given for the ſitting after the ſaid 
term, and that the ſaid plaintiff did not pro- 
ceed to the trial thereof purſuant to his faid 
notice; And this deponent further ſaith, Tha: 
he did perſonally ſerve Mr. Charles Dodd, at- 
torney for the plaintiff above named, with a 
| true copy of the notice hereto znacxed, 
N B. If roll Ingroſs affidavit on a 15. 64, ſtampt paper, 
in the trea- {wear it before a judge, and then ſpeak to 
ſary, then yer Mr. Underwood to have the roll in court; 
thecrier to , l 
bring it into PAY him 3s. 4d.; give affidavit to a ſerjeant, 
cout. with a fee of 10s. 6d. and he will move 0 
the judgment as in the caſe of a nonſuit; in 
the evening draw up rule at the ne 
pay 56. 6d. ; ſerve copy thereof on plain- 
tiff's attorney or clerk, ſhew the original, 
and on the day for ſhewing cauſe have affi- 
davit of the ſervice ready, and add thele 
words, © and at the ſame time ſhewed him 16: 
« ſaig original rule,” Give affidavit to a ſer- 
jeant with a guinea, to move to make the rule 
| abſolute; 


Judgment as in caſe of a Nonſuit. 


375 


abſolute; which, if no cauſe ſhewn, is of 


courſe; then draw up rule at ſecondaries, 


pay 6s. if of common length; take ſame with 


a double half-crown ſtampt paper, make an 


incipilur of the declaration thereon to the 
. prothonotaries clerk, and he will ſign judg- 


ment; pay 75. 4d.; then tax the coſts, and 
take out execution. 


On the part of the plaintiff, it 1s neceſſary 


What s neceſ. 


for him to ſhew ſome reaſonable cauſe why fary for plain- 
he did not proceed to trial by athdavir, ſuch tiff to ſhew by 


as the ablence of a material witneſs; the 


way of excuſe, 


plaintiff's own 1]ineſs, that the defendanr, by 


ſome act of his, hindered him from going to 
trial, or that the witneſſes were ill, or ab- 
ent, Sc. not to be met with, or ſome other 
reaſonable or unavoidable excuſe; but in all 


caſes it muſt be on payment of coſts, unleſs 


by ſome act of the defendant, or his attor- 
ney, the trial was delayed. And note, pe- 
remptory undertaking to try the next littings 
or aſſizes, will not do in this court. 
If you ſhew the abſence of a material wit- 
neſs, you mult name him, and that all endea- 


The name of 
the abſent 


witneſs muſt 


vours were uſed to find him out, and ihew be ſhewn. 


when he is to return, 

Though further time for going to trial 
hath been given, yet upon reaſonable cauſe, 
it may ſtill be enlarged, notwithſtanding the © 
rule be peremptory. Barnes 47 


Though fure 
ther time be 


given, yet 
upon cauſe 


ſhewn, be fill 


If colts are given, plaintiff muſt proſecute enlarged. 


the rule, and pay coſts, or judgment may be 
ſigned, by leave of the court, as the rule 18 
conditional. 

Judgment may be had in caſe of a nonſuit 
in replevin in this court (Barnes 317.), Rough 
the X. B. have determined the contrary. 


B b 4 In 


This judg- 
ment may be 
had in re. 
plevin. 


-ment after a 


276 Judgment as in caſe of a Nenſuit, 


After a year's In Trinity term, 16 Gee. 3. iſſue was join- 
acquieſcence, ed. Defendant moved for judgment as in 
N as 


caſe of a nonſuit ; on ſhewing cauſe, it was 
in Cale of a 


nonſuit, may Contended, that as no proceedings had been 


be moved for for twelve months, neither party could now 
without a roceed without a term's noticez but the 
n dane court held it otherwiſe, and that this motion 
Was not within the rule of 13 Geo. 2, ; but on 
hearing the merits, the court diſcharged the 
die on the uſual terms. 2 Black. Rep. 1223. 
How to pro- If the court lets the plaintiff off upon a 
ceed for judg- peremptory undertaking, and he does not 


| bring on the iſſue to be tried in purſuance 
peremptory | 


rule obtained. thereof, the defendant's attorney may apply 


for an office copy of that rule, and move the 
court for the like judgment as in the caſe of 
a nonſuit, for not having brought on the trial 
- purſuant to the rule of court, "which will be 
granted to ſhew cauſe; and, N. B. Notice 
ſhould be given of this moticn anew. 
Affidavit. F. 5. of, Sc. attorney for the above- 
named defendant, maketh oath and faith, 
That this honourable court was moved Jaft 
Trinity term for the like judgment as in the 
caſe of a nonſuit; and upon ſhewing cauſe, 
the plaintiff peremptorily undertook to bring 
on the iſſue to be tried at the fittings after 
the faid term, whereupan the annexed rule 


N. B. Let was made; And this deponent further faith, 
this be as che That th 


ie plaintifF ſet down his cauſe for trial 
caſe is. 
Affidavit of at the ſaid fittings, but withdrew his record, 
ſe:vice of the and did not proceed to the trial thereof pur- 
made mull be ſuant to the {aid annexed rule. 
* Give this affidavit to a ſerjeant, with 
10s. 6d. to move; in the evening draw vp 
the rule at the Wage pay 65, ſerve 
| copy 


T rial at Bar, 


copy on plaintiff” s attorney, make An 
davit of the ſervice thereof; give it to a ſer- 
jeant, fee 1J. 15, to make it abſolute ; ; and 
then in the evening draw up the rule at ſe- 
condaries; pay 6s, and lign judgment as 


before. 


Trial at Bar. 


matter of fact, that the whole matter muſt 


be determined by the jury, under the direc- 
tion of the court, it will not be granted. 
| Theſe trials are appointed by the "Pat. of 
Weſtm. 2. where the cauſe requires magnam 
examinationem. It has been granted in this 


court in an action for crim. con. Rep. Caſ. 
Pract. C. B. 103. Barnes 4.38, upon an affidavit 


of defendant, that he had upwards of twenty 
witneſſes to be examined, plaintiff having 
liberty to examine a witneſs before a judge, 
and defendant waiving his privilege of par- 
; Lid. And they are to be tried by 


a ſpecial jury. 


RIALS at bar very ia en happen, 
and unleſs it appears to the court, that 
a queſtion of law of ſome nicety will ariſe, 
and that this will be ſo complicated with a 


TIT 


In the affidavit the particular value or dif- What ovohe 
ficulty muſt be ſnewn; for it is not enough webe ſtares in 


to ſwear generally, that there is value or 
difficulty therein. 1 Barnes 141. 


After iſſue joined (except in ejectment) Sanne more 
till after iſſue 


you may move to have a trial at bar (but: 
this cannot be had in London, the citizens 


not being to be brought out of the city); 


3 Tp nor 


athdavit, 


| 
| 
| 
| 
| 
| 
[ 


What affidavit 
' ought to flate (“M the eſtates for which the ſame is brought js of 
in ejectment. 66 

& Witneſſes to be produced on each fide, ſeveral of 
„„ whom reſide in remote parts in B. and W. and 


How to ob- 


| tain it. 


Trial at Bar. 


nor are they generally allowed in iſſuable 


terms, nor the ſame term the motion is 


made, Rep, and Caſ. Pratt. 66.; but I take 
it, upon appearance of the tenant in eject— 
ment, and before iſſue joined, it may be 


made; and in ſuch caſe it muſt be moved 


for in the new cauſe againſt the tenants who 


have appeared. Vide Str. 696. 
In ejectment, the affidavit ſhould ſtate, * Tha 


the value of per annum; that there are many 


« others in L. and M.; and that deponent is ad- 
& yiſed, and believes, that the leſſors of the plain- 
« tiff 's title will in a great meaſure depend on the 
% geduction of a long and intricate coufſe of ſuc— 
« dceſſions and deſcents, and the effects and opera- 
* tion of ſeveral deeds and family ſettlements, and 
© that a variety of points of Jaw and other quel. 
< tions will ariſe at the trial; and deponent con- 


v ceives, and is adviſed, it will be neceſſary that 
© the cauſe ſhould be tried at the bar of this ho- 


** nourable court by a ſpecial jury of the county 


of S. where the eſtates in queſtion lie, if tie 


* court ſhall ſo think fit, and not before any one 
« judge of afhze.” 


Upon the above affdavit being made, 


give it to a ſerjeant, and he will move for 
a rule to ſhew cauſe (fee to him 105. 64.) 
draw up rule with the ſecondary, pay him 


55, 6d. ſerve copy, and ſhew the original. 
On the day of ſhewing cauſe, make a brie! 


of affidavit, give ſame, and the affidavit of 


the ſervice of the rule, with one guinca to 
move, to make it abſolute; which, if done, 
draw up the rule, pay according to the 
length, becauſe in this rule is FORLOne | 

| Tule 


* 
"tt 
.4 


B. 
vl \ 
H 
8 
1 
= 


Trial at Bar, 


rule for a ſpecial jury; make two copies 
thereof, ſerve one on the under-ſheriff, and 
the other on the attorney on the other ſide, 
with the prothonotaries appointment thereon; 
attend on the prothonotary, and he will name 
48 jurors, pay him 2. 25, ſheriff 21. 25.; pay 


379 


clerk to the prothonotaries 6 5. for copy 
(each ſide). When this is done, and you are 


ready to ſtrike the twenty-four get a freth 
appointment on the rule for that purpoſe _ 
from the prothonotary ; ſerve copy of rule 
and appointment on the attorney of the other 
ſide; attend heme aint { and he will ſtrike 


out at your r equeſt twelve on each fide, 


N. B. The plaintiff 's attorney begins firſt to 


ſtrike: this being done, a ſpecial Heb. corp. 
fur atorum is made out as hereafter. 


Although the trial is appointed by the Tho! trial! 12 
court, yet the plaintiff is at liberty to coun- appointed, 
termand the notice of trial, and the ſame vet plaintiff 
cannot be again brought to ria), unleſs lome ende 
day be appointed by "the court, 


| Whereas rules for trials at the bar of this court 
are uſually granted one or more terms before ſuch. 
trials are appointed to be heard ; and-that the writs 
of habeas corpora for ſummoning the juries for ſuch 
trials are made out upon venires returnable in the 


preceding term: ſo that the attornies for plaintiffs : 
in ſuch trials have always opportunities of giving 
_ timely notice to this court of the certain days when 


ſuch trials are to come on. And foraſmuch as 


| their negleQing to give ſuch notice, it is found to 


be to the prejudice of other ſuitors in this court: It attorney for 
is ordered, That the attorney for the plaintiff in the plaint ff 


every ole: which in ſuch caſe ſhall! come to be bal before 


© tried at the bar of this court, ſhall, betore the eſſo gn of ts 
<< efloien day of the term in which ſuch cauſe ſhall Im, give: no 


tic c the 
bc be appointed to be tried, give notice to the chief 8 
ee 


Pro- notary or ſe- 
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of neglect, 
then fuch | 
cauſe ſhall not ©* of this court, ſuch cauſes ſhall not be tried that 


be tried. term.“ R. Fil. ꝙ Ann. 


How to apply, 


Jury. 


. 


6 — 
— 3 * 


Special Jury. 


condary of „ prothonotary of this court, or the ſecondary, of 
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the day it is * the day on which the cauſe is to be tried, that 
appointed. 4 the fame (as is uſual) may be put down in the 


1 6% court book provided for that purpoſe. And in 
n & caſe ſuch attornies ſhall neglect ſo to do, thay 
& then, without motion, and the ſpecial direction 


Copies of the By rule, M. 3 Geo 2. It is ordered, „ That in 
iſſues to be © all cauſes which ſhall be tried at the bar of this 


tried at bar «+ court, the lord chief juſtice, and the reſt of the 
to be deliver- Juſtices of the ſaid court, ſhall reſpectively have 


ed to the 4 copies of the iſſues in the ſaid caules delivered 


Judges, to them, before the time 1 18 for trials of 


„„ ſuch cauſes.” 
The court will grant a rew trial after 2 
trial at bar, upon proper cauſe, the lame 
as in other caſes. 


Special Jury. 


ID E the fatute of 3 Geo. 2. c. 18. coy 

brief to a ſerjeant with the name of th 
cauſe. and indorſe thereon, * To mor fo 
a. ſpecial jury; (fee 105. 6d.) he will ſign 
it, carry it to the ſecondary, and he wil 


for a ſpecial 


draw up rule (pay him $55.); get an appolnt- 
ment thereon from the prothonotary to no- 


minate the forty-eight, ſerve copy on the at- 
torney of the other ſide, and the ſheriff allo 
muſt be ſerved; attend prothonotary, and 
he will nominate the forty-eight (pay pro- 
thonotary 24. 25. ſheriff 2. 25); when this 


is done prothonotaries clerk makes out co- 
pies for each party (pay him 25s. 64.). When 
you are ready to ſtrike, then apply to the 
prothonotary tor another appointment; ſerve. 
copy, 


cop! 
torne 
he w 
4 g nni 
then 
E reduc 
and e 
iſſues 
ſtrike 
ſumn 
the v 
for t 
E babea 
Eamon 
E ough 
„„ 
I 
| 6 for 
che 
of 
„ hay 
I up. 
the 
| «K K a0 
the 
im 
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ö copy, rule, and that appointment on the at- 

torney; attend the prothonotary again, and 

he will ſtrike out twelve on each ſide, be- 

ginning with the plaintiff firſt; the clerk. 

chen makes copies (pay 25. 64. each), which 

reduces them to twenty-four, to try the iſſue, Cannot ſtrive 
and a ſpecial writ of habeas corpora juratorum TE . 
iſſues for that purpoſe. In London, he that eee 
ſtrikes the jury, chuſes his own officer to 

ſummons them, though the plaintiff iſſues 

the writ. In ſtrictnels, if defendant moves 

for the jury, he ought to ſue out the writ of 

| habeas corpora juratorum (but this is ſettled 

amongſt fair practiſers amicably), which 

ooght always to be the caſe. 

3 « The perſon, or party, who ſhall apply for a No colts of a 
E © ſpecial jury, ſhall not only bear and pay the fees foecial | jury 
E* for ſtriking ſuch jury, but ſhall alſo pay and diſ- 3 16 
charge all the expences occaſioned by the trial; 59g gcc f 
of the cauſe by ſuch ſpecial jury; and ſhall not * S 

„ have any farther or other allowance for the fame 

upon taxation of coils, than ſuch perſon, or 

the party, would be entitled unto in caſe the 

cauſe had been tried by a common jury, unleſs 

the judge, before whom the cauſe is tried, ſhall, 

immediately after the trial, certify in open court 

under his hand, upon the back of the record, that 

the ſame. was a cauſe proper to be tried by 4 

b ſpecial jury.“ Stat. 24 Geo. 2. c. 18. 

No perſon who ſhall ſerve upon a ſpecial None to take 
Jury, or be returned, ſhall be allowed to more than one 


t uinea, ex- 
take for ſuch ſerving on any ſuch jury, more — 0 


man the judge who tries the caule ſhall think there is a 

Yult and reaſonable, not exceeding 17. 18. view. 

Gees, in cauſes wherein a view hath been 
ted). Same Stat. 


E.G 
I? 
F 0 
0 
| 


UGiew. 


veceſſary. 
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For view $% Uiew, 


FORMERLY there could not have been 
| a View in perſonal actions, but upon 
withdrawing of a juror after they were ſworn, 
and conſent of the parties by a rule of cour, 
Now by the Act 4 & 5 Ann. c. 16. /. 8. i 


View way be may be granted in any action brought in the 


graovtedn any courts at Weſtminſter, where neceſſary, the 

action where better to underſtand the evidence upon the 

trial; in which caſe the courts may order 

ſpecial writs of diſiringas, or habeas con pur 

to the ſheriff, requiring him to have fx 0 

the jurors, or a greater number of them, A 

the place in queſtion ſome convenient time 

before the trial; who ſhall have the matter 

ſhewn to them by two perſons named in the 

writ of Habeas corpora juratorum, and ap- 

pointed by the court; and the ſaid ſheril 

_ executing the writ is eſpecially to return the 
view made accordingly. 

By ſtat. 3 Geo. 2. c. 25. (the balloting ad) 

5 J. 14. it is provided, * That where a vitu 

Six of the « ſhall be allowed, fix of the jurors named it 

Jurors, or © tbe pannel, or more, ſhall have the view, and 

more, ſhall 8e Tee be the frft ſworn (or ſuch of len 0 

have the view. 

appear) before any drawing.” But as ti 

"eres a view was not by either of tic 

ſtatutes made a matter of courſe, thovg 

ſuch a practice had prevailed, and had beet 

| abuſed for the purpoles of delay, the cou! 

thought it their duty to take care that thel 

ordering a view ſhould not obſtruct juſtice 

and prevent the caule from being tried; * 

tne) 


no EOS EM Eo we oo LS 


Uicw, 


they reſolved not to order one any more, 

without a full examination into the propriety 

and neceſſity of it: for they were all clearly of 1 
| opinion, that the act meant that a view ſhouJd 1 
not be granted, unleſs the court was ſatisfied 
that it was proper and neceſſary; and they thought 
it better that a cauſe ſhould be tried upon a 
view had by any ſix, or by fewer than ſix, 


383 


or even without any view, than be delayed 5 Fl 
for a greater length of time: Accordingly _ FF 
they added a clauſe to the uſual rules for | 9 
views, purporting that the party praying a : AN 
view, conſented “ That in caſe no view ſhould 208 


« be bad, or if a view ſhould be had by any of 

« the jurors whomſoever (though net ſix of the 

« firſt twelve) yet the trial ſhould proceed, and 
no objection be made on account thereof, or for 1 
„ want of a Proper return.“ Since which, 1 
| motions for views are become motions of 

courſe, with ſuch additional conſent an- 

nexed to them. Vide 1 Bur, Rep. 256. 


Inthe Common Pleas. | = 
Trinity Term, in the 23d year of the 
reign of King George the 3d. 
Dienn v. Fenn. Tueſday, the 8th day of The rule, 1 
Ju, 1783. 1 is ordered, at the inſtance of | 1 
the plaintiff, That a ſpecial writ of Habeas 
corpora juratorum, directed to the ſheriff of Ox= 
M8 /ordfbire, according to the form of the ſtatute 
in that caſe made and provided, ſhall iſſue, 
by which the ſaid ſheriff ſhall cauſe the place 
in queſtion to be ſhewn to ſix or more of 
WE the jury, impanelled and returned, to try 
dhe iſſue between the ſaid parties, or as man 
mwore of them as he ſhall think fit, to take 
nm view of the place in queſtion, on Monday, 
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334 Uiew. 
* - the day of next, at eleven 

of the clock in the forenoon of the ſame 

day; which ſaid jurors ſhall meet at the houſe 

of Jobn Cook, known by name or ſign of 

the Blue Boar in Oxford, who ſhall then and 


there be refreſhed at the equal charge of 
the ſaid parties; and that John Dee on the 


part of the plaintiff, and Richard Roe on the 


part of the defendant, named in the ſaid 
writ, ſhall ſhew the place in queſtion to 


thoſe |} jurors, yet no evidence ſhall be then 


and there given to the ſaid jurors; and the 


ſheriff of Oxſordſbire ſhall, by a ſpecial re- 


turn upon the ſaid writ, certify to the juſtices 
of aſſize, that the ſaid view was had ac- 
cording to the command of the faid Writ. 


On the motion of Ser- 1 
jeant aller, for era the Court. 


defend ant. 
Folbergill. 


Afidavitfora J. C. of 2 gentleman, maketh oath, 


view. and ſaith, That the plaintiff's declaration in 
this cauſe is for a treſpaſs ſuppoſed to have 
To te in been committed by the defendants on the 
groſſed on a 4 | 

treble 1. plaintiff's land or premiſes: And this depo- 


penny 14800 nent further ſaith, that he is informed, and 
- verily believes, That the ſaid deferidants can- 


not ſafely proceed to the trial of this cauſe, 
without a view firſt had by ſome of the jury 


intended to be impanelled to try the fue 1 in 


this cauſe. 


In what ac In actions for treſpaſs on land, or caſe for 


tions views 


i in 
are requiſite, nuiſances, a view may be requiſite; and 


ations for waſte it is granted on the face of 
the declaration; but for obſtructing a ware” 
- - courſe 


—_ -_— —_ -_ -_ —_— 3 e ASI ES PTY 2 . SBIEW dg; 8 


courſe, it was denied of© courſe. Barnes 467, 1 
So that in all other actions (except waſte) * kr 7 
affidavit muſt be made of its being requiſite fn 9 
and neceſſary to have a view; and it is to LY 
be given to a ſerjeant, with a fee of 10s. 6d. 
to move, draw up rule with the ſecondary, 
pay 8s. * apply to the oppoſite attorney for 
the name of the ſhewer, and have your's 
ready; ſo that the rule may be properly filled 
up, and alſo the houſe where the jurors are 
co meet; the day and hour muſt be inſerted. | 9 
When you have drawn up the rule, ſerve cop | f 
on the oppoſite attorney, leave the original, EY 
with the names of the jurors (if ſpecial) with 
the ſheriff; if common, he has them, and he 
will ſummon the jury, pay him 21. 25. his 
fee for attendance 11. 15.3 and no evidence — 1 
is to be given on the view, but the premiſes | . 
only are to be ſhewn. In town it is not uſual 
| to treat the jury as heretofore with dinners, 
but in the country it is, and at the expence 
of both parties. N. B. In vacation, by 
conſent, you may have a judge's order for 
E view, upon producing the affidavit to the 
| judge's clerk, by conſent; if not, you may 
have a ſummons for that purpoſe; the judge 
cannot make an order, unleſs the attorney 
on the other ſide conſents to it; but if he 
does not, then the judge will order the pro- 
ceedings in the caule to be ſtaid, and in both 
caſes a ſerjeant's hand is requiſite after the 


order obtained ; tee 105. 6d. rule 8s, filing 
order 15. 
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Ks Country affidavit 25, filing. „ 1 
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Vetord of Mili Prius by 
VVV 


ls contains the whole pleadings, and 


N. B. In an is to be ingroſſed fairly on a double 


old iſſue, the 


firſt placita is half-crown ſtampt parchment, and made up 


to be of the by the attorney for the plaintiff; and in this 


term the iſſue court the Placita is wrote but once (except on 


15 joined and 
delivered: the 


the death cr change of a chief juſtice, or an old 


| Fecond ef the record), in which caſe you write a ſecond 


term in which placita exactly as the firſt, of the term in 
the cavie is to which the cauſe is to be tried. 
be tried, | 5 N 
In the Common Pleas. 

Record. Pleas at Weſtminſter before Alexander 
Lord Loughborough, and his compe- 
nicns, juſtices of our Lord the King, , 
the bench, of Trinity Term in the tweity- 
third year f the reign of our Sovereign 
Lord George the Third, by the grace if 
God of Great Britain, France, 42 
Ireland, King, defender of the faith, 

&c. Roll 346. : 
Middleſex, to wit, Richard Fenn, late of, 
Sc, gentleman, was attached to anſwer Foby 
Denn of a plea of treſpaſs on the caſe, and 
whereupon the ſaid John, by J. S. his attor- 
ney, complains, That whereas, &c. (to the 

end of the iſſue, verbatim.) 5 

If there be a demurrer to any of the plead- 
ings, and the cauſe is to be tried before or 
after that be diſpoſed of, all the proceedings 
mult be entered on the 2% prius record. 5 
7 


Record, 385 


If on a plea in abatement, and a reſpondeas 
oufter is awarded, and afterwards the defend- 
ant pleads in chief, and there is a verdict for 
the plaintiff, yet the pleadings muſt be en— 
tered on record, or it is good cauſe for judg- 
ment to be arreſted; for, as it muſt be en- 
tered on the roll (Which is in court), ſo it 
muſt be mentioned on the xii prius record, 
otherwiſe it will not appear to have been a 
verdict in the ſame cauſe, Ld. Raym. 329. 
Middleſex, (f.) The jury between John lata. 
Denn, plaintiff, and Richard Fenn, late ay 
Sc. gentleman, in a plea of creſpaſs on the NB. Leave 
caſe, is reſpited here, until on the morrow 192P at all 
3 7 vente r h 
of All Souls (the return of the nabeas corpora cord placi- | 
juratorum, and which ſhould be ite next Telurn a, betore the 
after the d-y of trial), unleſs Alexander Lord je jatata. 
Loughborough, the king's chief juitics of rhe 
bench here, aſNgned by form of the ſtatute in 
that caſe made and provided, Mal] firſt com 
on Thurſday the 10th day of 7r/y (the day 10 
the ſittings), at VMeſtminſter, in the county of 
M.aaleſex, in the Great Hall of Pleas here, 
for default of the jurors, becauſe none of 
them did appear. Therefore let the ſheriff 
have the bodies of the ſeveral perſons men— 
tioned in the panel annexed to the writ of 
habeas corpora juratorum. And be it known, 
that the juſtices here in court, in this ſame 
term, delivered a writ thereupon to the de- 
puty ſheriff of the county aforeſaid, to be 
executed in due form of law. &c, 
NM. B. If the cauſe is to be tried in Lon- 
don, ſay, © at the Guildhall of the city cf 
London.“ If at the aflizes, © unleſs bis 
* Majeſty's Juſtices Ke to lake Ihe offizes in 
C 2 « and 
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The day of 
the aſſizes. 


A placita on 
the removal 
ot the chief 
juſtice in term. 


"Foun and 
country how 


to paſs record, 


Reco2d. 


"e and for the county of Oxford ſhall firſt come 
on te day of July, at Oxford, 
in the ſaid county, e to the form of 
«© the ſtatute in that caſe made and provided, for 


* 


default of the jurors, becauſe none of them did 
* appear.” 7. verefore,” Sc. (as before). 


Pleas at Weſtminſter "OI Sir William 
de Grey, Knight, and his brethren, fu. 
tices of his Majeſty s court of Common 
Bench on the morrow of the Holy Tri- 

nity, in eight days of the Holy Trinity; 
and in fifteen days of the Holy Trinity, | 
aud before Sir Henry Gould, Knight, 
and Sir George Nares, Knigbt, \ juſtices 
of the ſaid court, from the "Jay of the 
Holy Trinity zz three weeks, in Tri- 
_ nity Term, in the twentieth year of the 
reign of our ſovereign Lord George the 
Third, by the grace of God of Great 
Britain, France, and Ireland, King, 
defender of the faith, &c. | 
When the ni ies 3 is preparcd, 
you are to carry it, and the roll whereon you 
have entered the iſtuc, to the prothonatories 
office, who ſigns the record; pay 1s.; and 
for entering the iſſue 25. a count, or if ſpe- 
cial 8d. per "ſheet : The clerk will mark both 
the record and roll; then file warrants of 


attorney, and the clerk will mark the re- 
cord; go to the clerk of the treaſury, Mr. 


Fefferies, at the chief juſtice's chambers, who 


will examine and lee that the jurata is right; 


he will ſeal the record; pay him at the fit- 


Tings 1. 3 at allize 64, ; and allo to him as 


clerk 


the record, "and writ of havens corpora jurato— 
rum, with the ſheriff's Panel annexed ; pay 
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clerk of the treaſury, 2s. for the firſt three 


ſheets, and 4d. for every other ſheet; and 
as. 2d. for the ſeal. If three weeks alter 


term 25, for judge's warrant. 


Then ſet down the cauſe with the chiefs town how 


jaitice's marſha] ; pay him 13s. 9d. ; leave to Enter Cauie, 


the record and bobeas corpora furatorum, with 
the ſheriff's panel annexed thereto, 
Apply to the judge's marſhal, at the How to ente: 


judge's lodgings in the country; deliver him = cauſe in 
© COun. 


him 125. 
N. B. Get babeas cor Hora jurete: A re- 
turned by the ſheriff at the aſſizes, the venere 


15 returned in town by the agent of the un— 
der- ſheriff; pay 2s. 64.3 ; which | is lent with 
the record into the country. 


Attendance is given to paſs records for 
London and Middleſex, at the chief juſtice's 
chambers in Serjeant's Inn, from ten to one 
in the morning, and from five to ſeven in 


the afternoon; and for the aſſizes at the 


ſame time, during the time of the aſſizes. 


All attornies char ſhall have any records of When ze . 
11 i prius in London or Middleſex, ſhall enter t may 


be entered 
the ſame in the marſhal's book two days at far noe 


lealt before the day of trial, or a ne recipiatur Midale ſex. 


may be entred. R. E. 1 Fac. 2. 

Ne recipiaturs ſhall be allowed to be en- Ne recipiaturs 
tred for the ſittings of 150i prius after every a 8 5 
term, unleſs the records of 2 privs and Writs ;. came r 
be made up and brought into court, on or niſi prius be 
before the day and littings reſpeRively, Not. wought ine 
Hil, 8 Geo, 1. 


e . . No 
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No record to No record or writ of / prius will be 
be received received at any fittings after term in Middle. 
r e ſex, unleſs delivered to, and entred with the 
unleſs entted Marſhal, within a day after the laſt day of 
within one every term; nor at any ſitting after term in 
day after lat 7,707, anleſs delivered to, and entred wich 
=: x: the marſhal the day before the day to which 
nor in Lon- the fittings in London ſhall be firſt adjourned : 
don, unleſs And every viſi prins cauſe, in Lenden or Mid- 
hs _ adleſcn, muſt be tried in the order in which it 
journment is entred (beginning with remanets), unleſs 


day. ordered to the contrary by the jodges, on 
„ reaſonable cauſe ihewn. Not Eas. 2 Geo. 2 
Os trials in The writ and record to be entered with the 


che circuits, marſhal, before the firlt fitting of the court 
cauſes to be | 
ntred before after the commiſſion- day (except in the 
rhe fl ſing counties of York and Ner- ck); and there 
of the court, before the firſt fitting of the court, on the 
ſecond day after the commiſſion-day. A. Hi, 
and tried in 14 Geo, 2, And every cauſe muſt be tried 
the order they in the order it is entrcd | in, unleſs the court 
are entree, Orders otherwiſe. R. H. 14 Geo. 2. 
A liſt to be That a lift of the cauſes entred, ſhall be 
„ | ; | | . . 
3 By made by the marſnal, and forthwith fixed up 
txeJop, in ſome public place in the nf privs cout, 
there to remain during the whole time of the 
aſſizes. 1bid. 
If cauſe ſet If you ſet the cauſe down to be tried for 


do en in eim, the firſt, ſecond, or laſt fitting in term, the ſame 

: rink e muſt be entred two gays before ſuch fitting, 

the ling. including the day in which the cauſe is en- 
„„ 

If for the t- If for the fitting oe term, then the. 11} 

are after day of the term will do; and the day before 

re the adjournment day, before nine in the 


evening, or a ne recipiatur may be entred. 


* 9 A 
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I the cauſe is not tried the day of the ſit- Remanet how 
ting, it is then made a remaret Oy the mar- to be made, 
ſhal of courſe; pay him 45.; get your 2-— | | 
beas corp:ra juratorum, and alter ine return to 4 
the next return day after the next ſittings, | 
and reſeal it; pay 12.; annex it to the 

record again, and get the marſhal to alter 

the jurata to the ſame return as the habeas 

corpora juratorum, there is no occalion to have 

a new panel returned, nor a new ſtamp. 

After you have ingroſſed the record, then Venire and 
make out a venire fac ia, and Babeas corpora a. cor p. jus 
juratorum as follows; get the ner f 3 e - 
at the ſheriff's - office, "if in Miadieſex;- Todk's 5 1 
Court, Curſitor Street; if in 1 at od 

Street or the Poultry Ee upter; and V. B. 
mood Street takes Michaelme and Iliiary Ter 
for the return of theſe writs in this court; 
and the Poultry, Eafter and Trinity ; Pay in 1 
Middleſen 145. 8d, London 45. Sd.; if ſpe. 

Clal 85. WY 


Uenire al Habeas Ci rpora 
Juratorum. 


GEORGE the Third, by the Grace of Venire facias 
God, of Great Britain, Frauce, and 
Ireland, King, Defender of the Faith, Sc. 
To the ſheriff of Middleſex, greeting, We 
command you, that you cauſe to come be- 
fore our juſtices at Meſiminſter, in three 
weeks of the Holy Trinity, twelve free and 
lawful men of the body of your own county, 
Each of whom having ten pounds of lands, = 
Le tenements, 21 
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tenements, or rents by the year, at leaſt, by 
whom the truth of the matter may be the 
better known, and who are in no wile of 
kin, either to John Denn, the plaintiff, or to 
Richard Fenn, late of, &c. defendant Y th 
defendant be declared againſt as executor or. 
miniſtrator, he muſt be kere deſcribed as in the 
pleadings), to make a certain jury of the 
county between the parties aforeſaid, in a 
_ Plea of treſpaſs on the caſe (os the action ig), 
| becauſe, as well the ſaid Richard as the [aid 
Fobn ( party wie firſt takes the iſſue), between 
whom the matter in variance is, have put 
themſelves upon that jury; and have there 
the names of the jurors, and this wr 
Witneſs Alexander Lord Loughborough, at 
Weſtminſter, the 20th day of Jure, in the 
23d year of our reign. _ 
Inſert the caufe of action in > the venire, as 
the caſe ſhall be, thus: if in debt ſay, in 4 
plea of debt; if in caſe, in a plea of tre paſs 
on the caſe; if in aſſault, in a plea of ireſ- 
paſs and aſſault ; if for aſſault and imprilon- 
ment, in a plea of ireſpaſs, aſſault, and falſe in— 
 priſonment ; if in ejectment, in a plea of treſ— 
paſs and ejeliment; if in covenant, in a plea of 
breach of covenant ; if in replevin, in a plea 
of takins and unjuſtly detaining his cattle ; if in 
derinue, in a plea of detaining goods or writin.s. 
 Venire where Tf jt is where one lets judgment 90 by 
hy Poe default, and the other pleads to iſſue, after 
lets judgment the words, “to make a jury of the county 
go by default. * between the parties aforeſaid,” add theſe 
5 dords, © as well to try the iſſue between the 
* ſaid John and Richard joined, of a plea of 
45 treſpaſs on the caſe, as to enquire What 


«© damages 
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© damages the ſaid John hath ſuſtained, by 
« reaſon of the not performing the ſaid pro- 
« miſes and undertakings by the ſaid S. 
« made, as for his coſts and charges by him 
ec ſuſtained in this behalf, whereof it is con- 
« ſidered, that the ſaid John ought to recover 
« his damages; becaule, as well the ſaid S. 
« as the ſaid John, between whom the con- 
ce tention thereupon 1s, have put themſelves 
00 1 that jury, and have there the names, E 
Witneſs, Sc.“ | 
"Po carry this writ to the prothonotaries 
to be ſigned, pay 15. 4d. ſeal 7d. : 

Take it to the ſheriff's office, and get it 
returned by the ſheriff, pay 25. 6d.; then | 
make out a Writ of habeas corpora JOGOS . — 
thus: 

George the Third, by the Grace of God, of Habens cor- 
Great Britain, France, and Ireland, King, pora jurato- 
2 of the Faith, Sc. To the ſheriff . 1 

Middleſex, greeting, We command you, That 

you have before our juſtices at Veſtminſter, 

on the morrow of All Souls (the next return 

after the trial), or before the right honour- 
able Alexander Lord Loughborough, our chief 
juſtice, aſſigned to hold pleas in our court -Þ 
of the Bench, by force of the ſtatute in ſuch — / 
caſe made and provided, if he ſhall firft come 
on Thurſday the 10th of Zuly, at I/eſtminſter- The day of 

Hall, in your county, the bodies of the ſeveral the brings 


perſons named in the panel, annexed to this wore a, the 

writ, jurors ſummoned in our court before caue. So 
our juſtices at Weſtminſter, between Jobn Denn, 
plaintiff, and Richard Fenn, late of Meſtminſter, 


in your county, merchant, of a plea of treſ- 
paſs 


men ge... ts 


— — — _" — — 


Ge, 
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paſs on the caſe (as the action is), to make 
that jury; and have there this writ, Witness 
Hlexander Lord Loughborough, at Weſtminſter, 


Mir. Harriſon the gth day of . in the 23d year of our 


fizns his Own reign. Harriſon, 


Theſe writs are printed upon a 25. 64, 
ſtampt parchment, and may be had at the 
ſtationers in blank. Take the Ha. cor. jurat, 
to Mr. Harriſon's, No. 6, in Caſele Tard, 
Holborn, with the venire, and ſheriff's panel 
annexed thereto; pay bim for ſigning ha, 
corp. IJ. 8d. (leave venir? and panel with 
him); then ſeal ſame, pay 7d.; get a return 
thereof by the ſheriff, pay 145. 3 unless 
you have already paid for it at the time of 
returning the venire. 


If ia London Tf the cauſe is to be tried in London, ay, 


ci f he ſhall firſt come on, &. at the Guildbai, 
« of the city of London.” 
It at the ailizes, * or before our juſtices af- 
32885 | « fipnea to tare the allizes in and for the county 
« of Oxford, if they ſpa! i firſt come, on 17 
60 day of at Oxford, in the ſaid 
« county, as before. 


This rule is to be oblerved 1 in caſes tried 


in London and Middleſex, reſpecting tie 

leſte and return of the Venire, and habeas cor- 
- pora Juratorum. | 
Teſte of ve- Your veaire mult bear ez on the 77/7 7 Coy 
nire and ha. of the ferm; on ek! iſſue is joined (ﬆ leis 
bin by oi on an old iſue), and recuraable on a general re 
. turn day, before you try t the cauſe; and the 
tefte of your habeas car pora mould be on tte 
guario die poſt of the return day of your vent, 


and the return thereof Gould be on a genera; 


rel 
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return day after your cauſe is to be tried; as 
for inſtance, if your cauſe is to be tried the 


b third fitting in Hilory term, which we will wp 


pole to be on the fourth of February; your 


3 _ venire mult bear ſeſte the 23d of January, and 


be returnable in een days of Saint Hilary; 
and your bazeas corpora will bear leſte on the 
zorh day of January, being the quarto die Poſt, 
and may be returnable on the morrow of the 


Purification, N. B. There is no occaſion for 


fifteen days between the tete and return of 
either of theſe writs. See Stat. 1 3 Car. 2. 
„„ | 

If your cauſe be tried after term, as for in- . IF after tem, 
ſtance laſt Trinihy _ then your venire is then how tte 
returnable in three weeks of the Holy Trinity, Cite is to be 

and retuin, . 

and reſted the 20th of June, being the firſt 
day of the term. The return of the habeas 
corpora on the morrow of Al Souls, teſted the 


| oth day of us being the 1 ate paſi of th 


laſt general return. 

If to be tried at the aſſizes, then the venire If at the al- 
is made returnable the laſt 2 return hes, 
of the iſſuable term, and teſted the firſt da 
of that term; the 33 corpora will bear 
tele the laſt day of the i ]- term, returnable 
the frf return of the term after the > affizes. 

Ger ge,” CC: 10 the 12 1e! Thi 3 of London, Habe eas cor. 
greeting, We command vou, That you have p%ia jorato- 
before our juſtices at Wo uſter, on the mor- reer ipe- 


row of All Souls, or ee R. ht Honour- © r 


able lerander Lord Les rough, our eber 


| juſtic . aſſigned to hold pleas in our court of 
Y the Beach, by form of the ſtature in that 
E Calc made and provided, if he mall firſt come, 
on Friday the 11th day of Jah, at the Guild. 


Bald 
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of the ſaid city, the bodies of Thomas 
e of, Sc. George Peters, of, Sc. (here 
put the names and places of the ſpecial ju- 
rors from the prothonotary's paper exactiy) 
merchants, jurors ſummoned in our court, be- 


fore our juſtices at Wejeminſter, &c. (the lame 


7 zs in the former one). 
If rtf And if there is a view to be had in the 
view, a eſe 
words cauſe, add after the words (o make that jury) 
« form of the ſtatute in ſuch caſe made and pro- 
% vided, we command you, That you have ſix «f 
« the firſt twelve of the ſaid jurors, or as maiy 
ee more of them as you ſhall think fit, to toke a 
© view of the place in queſtion, on the 
* gay of at (as in the rule) i 


. your city, and ved from thence to view Fy 


„„ aid place, in the preſence of John Doe, on the 


part of the plaintiff, and Richard Roe, on 


« the part of ihe defendant, appointed by our 


* court of the Bench, to fhew the ſaid place 10 
* ſuch of the ſaid jurors as ſball come to view 


K 
* 


A 


the {ane and thet you mate appear do vu 


e ſaid juſiices at Weſtminſter, on the ſaid 4h, 


e in what manner you ſball have executed ibis 
% our precept, aud that you have there this writ, 


2 
* 


5 N. 3 Zinti uſter, &c.“ 
Mittimus into George the Third, &c. To our juſtices of 
a county pa- Our county palatine of Cheſcer, greeting BY 
lauge, tenor of a certain record before our juſtice 
at Jj/eſtminſter, between A. B. plaintiff, 5 
tobe ingroſſed C. D. late of, Cc. defendant, in a plea 6: 
age parc. treſpaſs on the caſe, We ſend you incloſed 
ment. herein, commanding that you (having in- 


pected tac lame), by our writ of our ſaid 


county 5 


theſe: And in the mean time, according to the 


cc Witneſs Alexander Lord Loughborough, at 


f _ aw. «@ 
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county, do command the ſheriff of the ſame 
county, that he cauſe twelve free and lawful 


men of the body of the ſaid county, to come 


before you at your next ſeſſion, after this wri 
ſnall be delivered to you, each of whom hav- 
ing 10. a year at leaſt of lands, tenements, 


or rents, by whom the truth of the matter 


may be the better known and inquired into; 


and who are in no wile related either to the 


ſaid A. or to the aforeſaid C. to recognize 


and make a jury of the county, between the 
ſaid parties, in the plea aforeſaid ; becauſe 


as well the ſaid A. as the ſaid C. between 


whom the controverſy is, have put them 


ſelves upon that jury; and alſo that you 
| make ſuch further proceſs againſt the ſaid 
jurors, ſo to be impanelled between the 
ſaid parties, as are in this behalf uſed and 


commonly made, according to the law and 
cuſtom of the ſaid county, until the iſſue 


atorelaid, between the ſaid parties, ſhall be 


fully tried; and when the verification and 


I iſſue aforeſaid ſhall be there made, and tried 


before you, then do you ſend the record of 
the ſaid plaint, together with every thing 
that ſhall then and there be done before you 


therein, and alſo this writ, before our juſtices 


at Weſtminſter, at a certain day which you ſhall 
appoint to the ſaid parties, to be there to 
hear judgment thereupon. Witneſs Aler- 


ander Lord Loughborcugb, &c. 
Take this to the prothonotaries; pay fign- 
ing 15. 4d, ſeal 7d.; the venire is made out 


in the county palatine, and annexed to this 


writ, 


Sub- 
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F you have witneſſes, and they will 9 
appear, make out a Jubpana, Which! 1s 2 

follows: 
Sibpcun ad - 0. the Third, Sc. To John De, 
"zeftificandum. Richard Roe, John Stables, and Henry Flux, 
N. B. Four greeting, We command and firmly injoin 
_ witneſſes may you and each of you, that laying all other 
be put in one matters aſide, and notwithſtanding any ex- 


ſubpœna. 
„Leue, you de in your Proper perſons before 
the Right Honourable Alexander Lord Lougb- 
= borough, our chief juſtice of the Bench, on 
The day and Monday the day of next, at 
time of the the Cai aball of the city of London, by nine 
littings, of the clock in the forenoon of the ſame day 


lif at Weſtminſter, fay © at Weſtminfter-ball, in 
<< the county of Midaleſex); if at the aſſizes, 
ſay (* before our juſtices aſſigned to take the 
c aſſizes in and for the county of Oxford, at 
Oxford in the ſaid county, by nine of the 
ce clock in the forenoon of the ſame day”), 
to teſtify all and ſingular what you or either 
of you know, in a certain cauſe now depend- 
ing, and undetermined in our court, beiore 
our juſtices at Weſtminſter, between Jorn Deus, 
plaintiff, and Richard Fenn, late of, Sc. yeo- 
man, defendant, in a plea of trelpaſs on the 
caſe (as the action is), on the part of tn? 
plaintiff; and this you, nor any of 50 re 
Not to omit, under the penalty upon ©: ch of 
you, of one hundred pounds, Witneſs A eu— 
ander Lord Loughborough, at I, eſtintii, 


Su thy doena. . 3 
9th day of Jug, in the 23d year of our 


reign. 

This is already printed, and may be hed at 
the ſtationers, on a 25, Cd. ſtampt P's hment ; 
no precipe for it is required, but take ſame to 
the prothonotaries office, and get it ſigned, en wet 
pay 15. feal 74.; and each witnels mult be be ſerved per- 
ferved with a copy; and if in town be paid orally fo as 
15.;. but if in the country, the party mult © ground en 


3 
have his expences tendered him, Barnes 33. „ e 


and reaſon= 
497.3; nor will the court grant an attach- able expences 


ment without perſonal ſervice; and the wit- tendred if in 
neſſes are to have reaſonable notice, Vide Str, We county. 
1054. 510. 
Formerly, if the witneſs was to produce 
a deed or other writing g, there uſed to be a 
ſubpena duces tecum made out for the ſpecial 
purpoſe; but now the general mode is, either 
to indorſe on the copy of the /uLpona, or 
make a notice, which laſt is arinexcd to the 
ſubpena, as thus: © Take notice that you do at Notice to pro- 
« the trial of this cauſe, Proguce a certain deed duke: 
a -& afſienment, bearing aate- the: a © 
wa 1783, and made beltreen, &c.“ 
(the ſame of a bond or other in lrument), 
which anſwers the purpoſe of a /ubpmiro duces 
tecum ; but if fome ſhow ld nor think this 
mode ſufficient, then make e the following 
fulpæna duces tecum for that purpoſe : George, 
&c. as in the former he as far as the place 
of trial; then ſay, And that you bring Sabpœna du- 
e with you, and produce at the time and ec tecum. 
place aforeſaid, a certain deed or inſtru- 
ment in vriting, bearing date, Sc. (de- 
ſcribe the thing 90 be produced), and then 


© and 


. 
wo 
3 

A cc 
8 


cc 


ic 
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©« and there to teſtify and ſhew all and ſin- 
cc oular thoſe things which you or either of 
e you know, or the ſaid deed or inftrument 
* doth import, of and concerning a Certain 


action now in our court of the Bench, de- 


« pending between (as in the former one). 


Habeas cerpus If a witneſs ſhould be detained in priſon, 
ad reftifican- the followi ing baveas corpus ad teſtificandum may 


dum. 
as be had to bring him into court as an evi- 


dence, on leaving which, and paying for 
the return, the gaoler muſt bring him up; 


but there muſt be an affidavit to ground the : 


OY _ writ. . 

Per ae „ ios Ws of, Ge. plaintiff in this cauſe, 
ES maketh oath, and ſaith, That F. B. now a 
corpus ad teſ. Priſoner for debt in his majeſty's priſon of the 


tificandum. Fleet, is, and will be a material witneſs for 


this deponent at the trial of this cauſe ; and 
this deponent further ſaith, That he is ad- 


viſed and verily believes, that he cannot 
proceed to the trial of this cauſe without the 
teſtimony of the ſaid J. B. 
This affidavit muſt be ingroſſed on a ble 
ſixpenny ſtamp, and ſworn before a judge, 
who will grant his fat for the habeas corpus; in- 


groſs the habeas corpus ad teſtificandum on a 55. 


ftampr parchment firſt, and take ſame to the 


judge with the affidavit, and he will indorſe 


his name on the writ z pay him 45. and 25. 
ſwearing affidavit; take it to the prothono- 
taries, pay 15. 44. ſigning, leal 7d.; take 
writ to the warden (or other gaoler in whole 
cuſtody the priſoner is), pay him for his re- 

turn of habeas ind 95. 24, if one cauſe. 
Geo? 77 


ö . 1 — > 5 


Sibpotna. 4OI 


George the Third, &c. To the warden of Habeas cor- 
our priſon of the Fleet, greeting (or to the El ada 
perſon in whoſe cuſtody he 15), We command 5 
you, That you have the body of Jebn Wall, 
in our priſon, under your cuſtody, as it is ſaid, 

_ detained under ſafe and ſecure conduct, by 
whatſoever name the ſaid Fobn Wall may be 
| called in the ſame, before the Right Honovur- 
able Alexander Lord Loughborough, our chief 
| juſtice aſſigned to hold pleas in our court of 
the Bench, at Weſiminſter Hall, in the county 
of Midd/eſex, or at Guildhall, in the city of 
London (if at the allizes), before our 7ubices 
aſſigned to hold the afſizes in and for the county 
of Oxford, ou Monday the day 
next, at Oxford in the ſaid county, by 

nine of the clock in the forenoon of the fame 
day, there to teſtify the truth, according to 
his knowledge, in a certain cave now de- 
pending in our court before our juſtices; and 
then and there to be tried between John Denn, 
plaintiff, and Richard Fenn, late of, &c. de- 
tendant, in a plea of treſpaſs and aſſault (as 
the action is), and immediately after the ſaid 
John Wall ſhall then and there have given his 
teſtimony before our ſaid chief juſtice, to re- 
turn him the ſaid 7obn Wall to our ſaid priſon, 
under ſafe and ſecure conduct; and have you 
there this writ. Witneſs Alexander Lord 
Loughborough, at Weſtminſter, the 9h day of 
fuly, in the 23d year of our reign. 

It is ſaid, that the party at whoſe inſtance. 

a priſoner is brought up by virtue of a Ba- 
beas corpus ad reftificandum, | in order to his be- 
ing examined, and giving his teſtimony on 
| tits behalf at the trial, muſt take care thar 
| D d „ ns 
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there be a good and ſufficient guard with the 
witneſs; ſor the danger of the eſcape of the 
priſoner will be at the riſque of the party 
who brings him vp; the charge of which, 
and alſo of his being carried back again, 
muſt be . by ſuch party. Styles Rep. 128, 


129. 119 


that a priloner could not be brought up to 
give evidence (if he was in execut ion), fo as 


222. 


Examining Witneſſes on e 


How to apply 
in n. | 


he cannot be had at the trial, the party who 
| wiſhes for his teſtimony may apply to the 


a a witneſs before one of the juſtices of this 


trial; ſerjeant” s fee, 10s. 64, ; draw up the 


davit of the lervice, © and of ſhewing ile 


Subpoena. 


Seven judges to five were of opinion, 


to ſave the warden from an eſcape. Barn 


IF after iſſue Are and notice of trial 
given, a witneſs that is material on either 
ſide, is going abroad or beyond ſea, ſo that 


court for a rule, that he may be examined 2: 


court; it is a rule to ſhew cauſe, and the 
motion is made upon an affidavit of the 
facts, and of his being material on the part 
he 1s to be examined ; and without whole 
teſtimony you cannot ſafely proceed to tit 


rule at the ſecondaries, pay 7s. ; make aft 


ah original rule; give it to a ſerjeant, witl 
a brief of the affidavit to make abſolute, fet 


I. 15.3 which if done, draw vp rule ablo- 
lute 
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jute at the ſecondaries, pay ſor ſame 76. and 


ſerve copy thereof on the oppoſite attorney. 
N. B. Notice muſt be given on the other 
fide, of the time he 1s examined, ſo that the 
other party may be at liberty to file interro- 
gatories, and crols-examine him on his 
Part. | 

If it is in vacation, applica! on mu 
made in a ſummary way; get a e h from C:t.on, 
a judge for that purpoic, pay 29.; ferve 
copy on oppoſite denen and when you 


= 


be [Tow in va 


attend the judge, produce to him 1 alli- 


" avit, though I think it would ſave time to 
give a copy at the time of ſerving the ſum- 


mons, and on attendance, if the attorney 


0 c 


ws 


cc 


cc 


ce 


cc 


A 


& 


After a rule or order is ade. the witneſs Afr rale 
is to be taken to the judge 5 cleik, who ex- made, the 
| 5 9) 
amines him, and the interrogatories are to beste be 


conſents, the judge will make an order, 7 


3 Stat. 13 Geo: 3. e. 63. Where the; if ihe cauſe of — 
cauſe of action ariſes in India, and a ſuit gien ariſes 
is brought thercupon in any of the King's i Lad. 

courts at Weſtminſter, the court is impower- 

ed to iſſue a commiſſion to examine wit- 


neſſes upon the ſport, and a mode is mark- 


ed out for tranſmitting the depofitions bt 


England.” 


tek 1 to t. ne 


left there, and he is to be fworn upon them ; judge 's clerk, 
after he is examined on both lides, the 
judge's clerk delivers out the copies of the 
depoſitions taken to the attornies, upon 


Payment of 11. per ſheer; and for filing in- 


The eee trie; are to be fo ned hs a 


ſerjeant; pay him according to length; but 
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The form of 

interrogato- 
ries on behalf 

of the plain- 


tiff. 


Imprimis. 


tories named, or either, and which of them; 


Interrogatozies. 


if ſmall 1). 18.; ingroſs them on a double 
124. ſtampt parchment. 


Interrogatories to be adminiſtered to John 
Black, a witneſs to be produced, ſworn, 
and examined on the part and behalf of 


John Denn, plaintiff, and Richard 


Fenn, late of London, merchant, de- 


fendant, before Sir Henry Gould, Kut. 
one of the juſtices of our Lord the King of 


the Bench, purſuant to a rule of the fail 
court, made e, tine 


day of in the 23d year of 


"the reign of his my King George 


the Third; or if it is by virtue of an 
order, ſay (purſuant to an order of 
the ſaid juſtice of our Lord the King 
of the Bench, made the N daf 


w_— 1783). 


Do you know the parties, plaintiff, and 


defendant, in the title of theſe interroga- 


and how long have you known them, either, 


and which of them? declare the truth, and 
your knowledge herein. 
Look upon the deed or writing now pro- ; 
| duced and ſhewn to you, at this the time of 


Secondly, 


your examination, marked with the letter 4. 


and purporting to, Sc. Was ſuch deed or 
writing ſealed and delivered in your preſence, 


and by whom ? were you a ſubſcribing 


witneſs to the ſealing and delivering thereof? 
and is your name indorſed and ſet as a wit- 
neſs thereto of your own hand-writing ? and 


do you know the hand-writing of the other 
witnels 
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witneſs or witneſſes thereto? And is or are 
the name or names of ſuch witneſs or wit- 
neſſes of the proper hand- writing of ſuch wit- 
neſs or witneſſes? And did you ſee them ſet 


| any, and which of their names, as ſubſcribing 


witneſs or witneſſes thereto? Set forth the 
particulars at large, according to the beſt of 
your knowledge, remembrance, and belief, 
and the truth declare. 

Laſtly, Do you know of any other matter Laſt Interro- 
or thing, or have you heard, or can you ſay 820ry- 
any thing touching the matter in queſtion, in 
this cav's, chat may tend to the benefit and 
advantage of tac complainant in this cauſe, 
beſides hat you have been interrogated un- 

to? Declare the ſame fully, and at large, as 
it you had been a fully interrogated thereto, 
J. C. B. 


nn 10 be 3 to Richard Interrogate- 
Fenn, @ witneſs to be produced, ſworn, bean de. 
and examined on the part and behalf o 
C. D. the defendant, at the ſuit of A. B. 
before, &c. as in the other. 


If a witneſs going to ſea be . upon If the witneſs 
| interrogatories before a judge, and the trial does not go 
comes on before he 1s gone, his depoſition var 
e 
ſhall not be read, but he muſt appear; for interrogato- 
the rule in ſuch caſe is made on a luppoſal of ries ſhall not 
his abſence. Salk. 691. be read. 
A. F. of, Sc. mariner, late maſter of the Affdavit to 
ſhip D., the above-named defendant, maketh Stound mo- 


tion f. - 
oath, That this action is brought againſt him 3 ANT: 


for an aſſault, ſuppoſed to have been comit- amined upon 
ted by him on the ſaid plaintiff, who was a interrogato- 


D d 3. mariner ries. 
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mariner belonging to the ſaid ſhip, ad on 
board the ſhip L. in the month of Februcr ry 


laſt, when the ſaid aſſault is charged to have 


been committed; and this deponent further 


ſaith, That V. . of ——, merchant, was a 


piſlenger on board the ſaid ſhip L. at the 


time the ſaid aſſault is ſuppoſed to have hap- 
pened, and is, as this deponent is zdviſed, 


and verily belleves, a material witnels for 


Af [Ociate in- 
dorſes the 
ro. dea, 2 der 
verdict onthe 
back of ie 
Cord, 


him in his defence of the ſaid action; and 
that the laid 15 §. is about to leave this king- 


dom on Monday or Jueſday next, or before, . 
88 he has informed this der ponent, and as this 


deponent ver ly believes, 


elle. 
WIS Wow bbs 

505 TEA is a return of the judge before 
£ whom b cauſe is tried, after a verdi 
of what was done therein, and io dered or 
the back f the nf prius record. 
When the cauſe is tried at the fittings in 


London or Middleſex, the aftociate indorſes 


the potza upon the back of the record, and 
on the fifth day after the return of the bad. 
cep. jurat. (if the defendant does not within 
that time either move in arreſt of judgment, 
or for a new trial); call on him at the chief 
juſtice's chambers for ſame, then get it 
ſtamped with a double half crown ſtamp at 
the ſtamp- office, and go to the prothono- 
tories office, who will enter the cauſe, and 
take for the ſigning of the judgment 75. 44. ; 


take the Klee to one of the prothonotaries, 


and ne will tax your coſts thereon. 


_ 


lice copy, for which he is paid 8d. per ſheet, 
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N. B. There is no rule given for judgment 
in this court, but you wait the four days. 
Every clerk of aſze, and the aſſociate to Clerk of af . 


{128 : 
the Lord Chief Juſtice, ſhall make returns 4 And aſſo- 


ciates ſhal! 
of poſteas upon records iſſuing out of this make returns 


court, whereupon any proceedings nave been f poſteas, &c. 
by virtue of any writ of '»i/ prius, diſtringas, to Prothono- 


tarles. 
or habeas corpora juratorum, and caule the 


ſame to be delivered to the prothonotaries of 
this court, upon the guarto die Poſe. AR. E. 
2 Fac, 2 and take the fees for the return 


| thereof. 


Where Gaal judgment ſhall be ſigned upon Poſtea to be 


4 pejten, the 77 Mall immediately be left leſt in the of- 


ice on ſign- 
Wich the clerk of the judg ments of the pro- 8 
thonote 1775 and all Ot afterwards be taken 
out of the office without leave of the court. 


Trin. 13 Geo. 2. 


Taxing Coſts. 


I, you have extra coſts. an affidavit of tne Taxing colts. 
expences is neceſſary to be made before i extra. 

you tax them; in country cauſes, affidavits 

are generally made; and if ſworn there, get 


one of the ſecondaries to mark it before you 
tax the coſts; he is ſuppoſed to make an of 


{ ®. 


belides ſtamps; but if the office copy is not 
wanted, then on payment to the ſecondary of 


8d. per ſheet, he will let you take the origi- 


nal to tax the coſts with, which the protho- 


notary keeps, and ſends over to the ſecond- 


ary to file; and N. B. It is uſual to ſend the 


ing uss ment 


Taring Coſts. 


copy of Aderit to the oppolite attorney, for 


which is allowed 44. per ſheet. 


It is alſo uſual among fair practiſers, to 
give the oppoſite ſide notice of taxing coſts, 
without a rule; but if you cannot rely on the at- 
torney, then apply to the ſecondarics of- 


fice for a ſide bar-rule to be preſent, pay as. ; 


ſerve copy on attorney of the other fide, and 


he then mult give notice. If either party 


ſhould die before execution iſſued, then the 
judgment muſt be revived by ſei. fa. Star, 


SS 9.3. c. 10. 


Affidavit of 


incrcaſe colts, 


named plaintiff, ſeverally made oath, and 

ſay, And firſt this deponent C. B. for himſelf 
ſaith, That notice of trial was given in this 
cauſe for the laſt aſſizes, to be holden at Or- 
ford, in and for the faid county, and that he 
did cauſe three ſubpœnas to be iſſued out on 


In the Common Pleas, DE Didi v. Fenn. 


A. B. of, &c. the plaintiff in this cauſe, 
and E. B. of, Sc. attorney for the above 


the part of the ſaid plaintiff, and that A. I. 


of, Se. C. L. of, Sc. E. T. of, Sc. G. H. 
of, Sc. J. K. of, Sc. [here inſert the names of 
 #he wwitneſſes, and their places of abode, with their 
addition of trade, &c. ] were all of them ſeve- 
rally ſubpœna'd on the part of the plaintiff, 
and that the place of reſidence of the ſaid 


A. L. C. L. and G. H. is diſtant from this 


deponent twelve miles; And this deponent 

| further ſaith, That all the ſaid witneſſes were 
material and neceſſary for the ſaid plaintiff; 

and that the ſaid A. L. Sc. were all paid 


with their ſubpœnas 15. each, and that 9 
faig A. L. Sc. [here gain name the witneſſes] 


Were 


Taring Colls. 


were neceſſarily abſent from their places of 
abode in going to, and returning from the 


| ſaid afſizes three days; and this deponent was 


allo neceſſarily abſent from his place of abode 
three days; and that the uſual place of abode 
of the ſaid A. I. is diſtant from Oxford thirty- 


= {ſeven miles; and that the uſual place of abode 


of the ſaid C. L. is diſtant from Oxford ten 


miles | go on and ſhew the diſtance of every wit. 
| meſs from the afjize town); And this deponent 


further ſaith, Thar the ſaid A. L. was very 


old and infirm, and that he was obliged to 
6 hire @ polt- chaiſe for her, from her place ot... 
| abode to the ſaid aſſizes, and back again (ſhe 


the ſaid A, L. not being able to travel in any 


other way), and that he did pay for the ſame 


the ſum of 5. 10s. ; and that he did alſo pay 


to her for her loſs of time, trouble, and ex- 


pence, the ſum of 47. 45.; And this depo- 


nent further ſairh, That he did pay to the 


laid C. L. E. . G. H. Cc. for their loſs of 


time, trouble, and expence, the ſum of 31. 
105, ; And this deponent further ſaith, That 
his brief conſiſted of five ſneets of paper, and 


that he did pay to Mr. Bearcroft with his 
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| brief and clerk 4. 65. 6d. and to Mr. Bald. N. B. The 


vin and his clerk 21, 45. 6d. and the follow-, 


briefs ought 
o be pro- 


ing court fees, to the marſhal for entering the, duced in all 


cauſe, 125.5 to the jury, tipſtaff, and | bai- c caĩes. 


luiff, 145.; to the marſhal and crier, 15s. ; 
| and to the aſſociate, 1. 15s. 6d. ; And this 
| Cdeponent A. B. for himſelf faith, That he did 
| Pay for the expence of himſelf and witneſſes, 
pending the ſaid trial, the ſum of 5. 105. 6d. 


It is impoſſible to form a general precedent 


for an affidavit of increaſed coſts, as every 
cauſe 
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Tear! ing C915 


cauſe varies ſo much in expence and c: reum- 


ſtances, therefore you ave nothing u. gore to 


do than ſtate the facts; - bur it muſt be with 
certainty, as the prothonotary cannot aſcer- 
tain the expences of the witneſſes with 


a 


cout, and with that you are to inew tha: 


every thing is neceſſary and material as for os 


weur belief goes, to be produced on the part of 


your client; and the place of aòade of your 


ritneſſes mult alſo be fern, with their 4½ 


tance from the place where tne aſizes are held, 


"Hom 10 pro- 
ccd n 3. {oC 
Cial veid ct. 


who ſen the ſame „Which 1s then left with 
the - aſſociate to be copied for each party; 


otherwiſe they cannot be allowed for. 


JF there is a ſpecial ver! ict, the plain nos 
attorney with the defendant's, _ generally 
get it ſettled, by conſents by tae two {erjeants 


pay 8d. per ſheet; after it is done, take it to 
Mr. Urderwocd at the prothonotaries, who 
will make fix copies thereof, viz. four for 
the judges, and two for the ſerjeants on each 
fide, pay for ſame 25. 44 per ſheet. This 
tae plaintiff's attorney does, and delivers 


taree to the defendart's attor any; if he does 


not pay for them, then the plaintiff's attor- 
ney may deliver the four to the judges; pay 


wa >. 9 


tach clerk 25. 3 and When it is entered on 15 


roll, give brief to a ſerjeant with 1cs. Ed. t 


move tor a conciiſum, who ligns it; take it 


LO the Secondarles at Weſtminſter, and have 
the roll in court; they will inars the roll, 
5 8 and 


LO, > — _ 1 


and in the evening draw up rule for ar- 

gument with the ſecondaries, pay 55.3 fer 

the cauſe down with them, pay 1s. ; ſerve 

copy of the rule on the attorney of the other 

ſide; give brief to a ſerjeant to argue on each. 

ſides it judgment is given, draw up rule with 

the [econcary, pay Ty ; then tax the coſts | 

as in other cales. 
Ha ſpecial Caſe is 940 then it is ſettled Special caſe, 

by the two ſerjeants, and. Ganed; „„ 

to the alſoclate, and he will ke copies for 

each; pay Os Per ſncet; move for a concilium 

as before, and draw up rule for argument 

wich the 5 pay 5s make four co- 

pics for the judges; each attorney makes 

two, and delivers them; ee 

delivers two, vg. to the chief joltice and ſe- 

nior judge, and the defendant's s attorney _ 

the tWo puilne Jud ges. . 15 | 
By rule J. 1054, . 23. "The at on finding C unſel to 

ſ>ecial verdicts where the points are fingle, here _—_ 

and not complicated, and no ſpecial conclu- cat 2 
hop, the counſel, if required, do ſubicrive 

"the: points in queilion, and agree to amend 

omiſions or miſtakes in the heſue convey- 

_ ance, according to the truth, to bring the 

point in queſtion to judgment. | 

That unneceſſary finding of deeds in D eds to he 


hec cerba, where the queltion reſts not found accorc- 


upon them, but are only derivation of dada. 
tele, to be ſpared; and found ſhortly ac- 
cording to the ſubſtance they bear in reter- 

ence to the deed, as [cofment, leaſe, grant, 


Sc. 
By rule, E. 27 Car. 2. It is ordered, Copies of ex 


That every attorney ſhall deliver true copies d hee 


rers to be de- 


of the record of ſpecial verdicts to the re- ad dear 
| 3 


if 

5 

7 

5 

1 

65 

1 

4 

: to 

* 
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8 
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! 
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the day. | 
Two by the namely, the attorney for the plaintiff one 


plwaintiff's, copy thereof to the lord chief juſtice, and 
and two by another to the ſenior judge; and the attor- 


the defend- hey for the defendant, like copies on each 


ant's attor- 
ney. 
Nor any ar- That no argument by counſel on either 
gument till fide ſhall be heard at the bar, until books be 
the books be delivered to all the judges: provided never- 
theleſs, that in caſe the attorney of either 
either fide Party ſhall not deliver books as he ought, 
may deliver then if the attorney on the other ſide, for 


all the books, expediting his client's cauſe, will deliver 
and ſhall be 


| Teimouiſed or 
allowed it in leaſt before the argument, counſel ſhall be 


colts, heard on his client's behalf at the day ap- 


delivered. 


_ — — 
— Ire — 
— - . 

— — 


—ͤ— . — — 2 

* ps — 3 — — 
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 livered to the ſpective juſtices of this court, by the ſpace 
juſtices one of one whole week at the leaſt next before 


week before 


the Cay appointed by ſuch argument: 


of the other two juſtices, 


[LOrnev on 


books to all the judges, three days at the 


pointed; and the attorney delivering books 


as aforeſaid, ſhall be imburſed the charges 


"of delivering the two books, which ought to 


have been delivered by the attorney of the 
5 ad verſe party ; which charges the ſaid at- 


torney ſhall be bound to pay os demand 
thereof. 

N. B. The court wil refuſe to hear counſel 
upon the argument, unleſs the books are 
Paid for by the defendant” s attorney. 


ot Arreſting the Judgment. 


Arreſt of FT ER verdict, a man may alledge any 
Judgment. thing in the record in arreſt of judg- 
5 ment, which may be aſſigned for error after 


judgment, 2 Roll, Ab. 716. So after inter- 


locutory, before the Principal judgment, 
Cres: 


OOO FILED To 


2 — my — — 


Of Arreſting the Judgment. 413 
Crok. Eliz. 914. 235. And judgment after 
verdict ſhall not be arreſted for an objection 
that would have been good on demurrer, 
3 Bur. 1725. 
After judgment on demurrer, defendant 
ſhall not come to arreſt judgment on the re- 
turn of the inquiry, for an exception that 
might have been taken on arguing the de- 
murrer ſecus, in caſe of judgment by de- 
fault, or if the fault ariſes on the writ of 1 in- 
quiry or verdict, Str. 425. 1 
Motion in arreſt of judgment, in this 0 
court, muſt be made before or upon the 
appearance day of the return of the habeas 
corpora juratorum. Barnes 445. And if it is 
moved on the laſt day of term, there muſt _ . 
be notice given, which will require an affi- e = | 
davit of the ſervice. id. 247. 
| Judgment ſhall not be arreſted, becauſe 
| the defendant's name is put in two counts 
| Inſtead of plaintiff's. 3 ils. 40. | 
If after verdict the party would move in How tomove. 
arreſt of judgment, you mult defire the aſſo- 
clate to have the record of zi, privs in court 
the day you mean to move; pay him 6s. 8d... 
give brief to your ſerjeant, to move, that — 
e the entry of the final judgment be ſtayed | 
te until the court ſhall otherwiſe order,” In 
the evening draw up the rule, which will be 
in theſe words: Upon reading the record The role. 
of ni prius between the ſaid parties, #7 
te ig ordered, that the entry of final judgment 
« upon the verdict found for the plaintiff be 
** layed until this court be moved on vehalf of 
* the plaintiff, and ſhall otherwiſe order: let 
2 „ Notice of this rule be given to the plaintiff, bis 8 3 
* attorney or agent, and let notice of the mo- . 
5 3 &« tion 


| ; a tio Js 
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tion 10 diſcharge ibis rule be given to the ce. 

ON fendant, his attorney, or agent” pay ſer— 
jeant's fee, one guinea at leaſt, rule 339. 
ſerve copy on plaintiff's attorney. 


How plain= If the plaintiff means to diſcharge the 


5 * to pro- rule, he muſt give notice thereof thus: 


„„ Take notice, that this honourable court 
cc Will be moved to-morrow, or fo ſoon 
cc after as counſel can be heard, that the 
c rule made in this cauſe the dap of 
ß? be diſcharged.“ Sores 
copy on defendant's attorney, and malte a 
fidavit of the ſervice; give brief to a fer- 
jeant, and he will then argue the point; 
ce diſcretionary. 


How to pro- If judgment 1 1s arreſted, then thaw un rule 


ceech if judg- in the evening with the ſecondary (pay £3); 
ment ar el 


ted, ſerve copy on plaintitff“ S attorney; there are 
no coſts allowed. 
If the rule is diſc harged, then pläintiff 
attorney draws up rule, and may proceed to 
5 tax his coſts in the uſual way. 


Ho to move If you move to arrelt the judgment upon 


opon an in- the inquiſition, and the fame is not taken 
from the ſheriff, give him notice to proves 
it in court, in order to move for the rule; 
pay him 65. 84. ; make affidavit of the ſer- 
vice, leaſt he ſhould not produce ſame. It 
the plaintiff's attorney has it, then give him 
notice to produce it, and make the like affi- 
davit; then proceed as before. 
With regard to arreſt of judgment upon 
matter of law, this rule is to be obſerves, 
« That whatever is alledged in arreſt of Judt 
ce ment, muſt be ſuch matter as would, upon de- 
« 'murrer, have been ſufficient to overthrow ile 


e afion or plea.” But this rule will not hold 
| | e oh 


7 | 7 
29794 44 rial 
>a & LH Ww o $ 4 9 


e converſo, v7 « That eve fy thing that may 


c be alleds See as cauſe of Gemurrer will be 


47; 


« good in arreft of jus Sment; becauſc 


. 


„ many omiſſions and defects, if not taken 


ce dict by the ſtatutcs of zeofails,” 


* the party 1 whom the verdict! is 
obtained on tria 


quiry of damages, wilhes for a new trial, or 
inquiſitiop, he muſt move for the ſame 


advantage of in time, ar e cored aller ver- 


Muſt be 


1 Or judgment on en- moved for 


before Or on 


th E 2 PPE 


ance day 
before or on the appearance day of the re- te retumn of 


Ar- 
of : 


turn of the habeas La ans uralurum, or in- te ha. corp. 


quiry Lit, by Original), unleſs the founda- 
tion of the motion be ſome matter diſco— 
vered afterwards, Barnes 443.; but if it be 
returnable on a day certain, then four days 
after that day; and the motion is generally 
mace on an athdavit (e 
verdif} given conte ary lo ev! dence,” @ miſdireciis 


it arije [rem a 


nrat, unless 


*.3 


& X Co on by 


orig in J. 


Cor tOWH 


of the judge at niſi prius, 2 Wiis. 273. er 
where the jury have given exce{ive damages), of 
lome new matter being dilcovered fince the 
trial. But they will not grant a few rial 


in N actions. 3 Wis. 59. 


W here verdicts have been given contrary Though the 
to evidence, or waere there Hath been NO firengih of 


_ evidence at all to ſupport ſuch verdiéts, the < 


court hath granted new triais ; but if there 


hath been a contrariety of evidence on both trial retuicd. 


ſides, the courts have never granted aew 
trials, notwithſtanding the judge (before 


nom | 


Evioe! nee WAS 


againſt f 


verdict 


he 


Deu 


——— ————— ë⁵ht gw gatm 


exceſſive da- 0 4 gi M 
mages, but Neſs; and in an action againſt a tavern- 


whom the cauſe was tried) . "hath beer of 
opinion that the ſtrength and weight of 
eeeuvoidence was againſt the verdict. 3 Vils. 47. 
Court will Alfter a verdict on the honeſt and juſt fide 


not grant a of the cauſe, the court will 3; gn it if 


new trial, 


| where there Poſſible, and not grant a new trial. 2 Wil. 


rg bas been a 306. | 
verdict on the 
| honeſt ſide, 
Ne trial 


granted after 
A without coſts. 3 Wils. 146. 338. 


After a nonſult by order of the judge 
improperly, the court granted a new trial 


Ir is ſaid that in ejectment, where a ver- 
dict is for the defendant, it is not uſual to 
grant a new trial, becauſe the plaintiff may 
bring a new ejectment, and no other diſad- 
vantage happens to him; but where the 
verdict is for the plaintiff, a new trial is 
often granted; for then the conſequence of 

not granting a new trial is the alteration of 
the poſſeſſion. of the premiſes. See Barnes 

43ᷣ440. Vide title Ejeftment, 
New trial not A new trial not granted, becauſe the 


granted be- counſel thought it prudent to omit evi- 


cauſe counſel . . | 
thought it dence which they had in their briefs, and 


\ prudent not might have offered in mitigation of da- 
to callevi- mages; nor becaule another jury, in a cauſe 
cence which between the ſame parties nearly ſimilar, 


hey had 
Res wy where ſuch evidence was offered, gave a dit 


fereht verdict. 2 Black. Rep. 802. 


Verdigs my Verdicts have been frequently ſet aſide 


ve ſor afige ler for exceſſive damages, but never for ſmall- 


not for ſmall- Keeper for impriſonment a few hours, 300 J. 


neſs; and was given, 2 Wils. 160. ; fo againſt a jour- 
Where the 


damages are 


neyman-printer, for {ix hours, 300. 2 Wils. 
not unreaſon- 2905+ 3 ſo againſt the king's meſſenger for 
Impri- 
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for impriſonment of an attorney 1000 J. for able, court 
fix days; 2 Wils. 444. ; fo in an aſſault about will not grant 17 
the property of a turtle, 200 J.; for a mali- * 1 "i 
cious proſecution of a baronet, 10,0007, 
2 Blar t. Rep. 1327. The court refuſed : a new 
© 5; 
| It is ſeldom granted but upon payment =. i 
coſts, unleſs the judge ſpecially, at 27% prius, nh 
orders it to be moved for; but it is diſcre- 41 
tionary in the court, 5 
If the cauſe be tried before a judge of an- : N 
other court, it is ſaid, an Adavit of what 5 
paſſed at the trial muſt be produced, as a 
neceſſary foundation for this motion, Barnes 
447.3 but now the judge lends his report to 
the court. i 
It is a rule to thew cauſe, and notice of How to p —— 
ſuch motion muſt be given; becauſe the oecd. 
rule muſt be, “ And that all proceedings 
© in the mean time be ſtaid.“ Give your 
former brief to a ſerjeant to move ; draw up 
rule at ſecondaries, ſerve copy, and ſhew 
the original; ſpeak to the clerk of the judge 
who tried the caule, for his report, who 
will (if of another court) fend it to the puiſne | J 
judge; if of the ſame court, he will, on its . — 
being called on for argument, report it to [4 
the court; and if he declares himſelf ſatis b 
fed with the verdict, it hath been uſual. 
not to grant it on account of its being a 
| verdict againſt evidence: on the other hand, 
if he declares himſelf diſſatisfied with the: 
| verdict, it is pretty, much of courſe to 
| Crant . | 
If the verdict is ſet aſide, and a new trial How to pros = 


| | granted, draw up rule at the ioconderies, er aro 
[ E e wid verdict be ſet 


aide. 


— — 2 
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' New Trial. 
and ferveſt; and if it be on payment of 
colts, an appointment muſt be raken from 
one of the prothonotaries on the rule; ſerve 
copy, attend the taxation of the coſts ; when 
faxed, they mult be paid, as the rule is con- 
ditional. And note, the nf prius record 
need not be ingrolfled anew, but the Juras 
muſt be altered as to the return; and if the 
cauſe is not tried the ſame term, then i 
muſt be reſealed, and paid for anew to the 
| Clerk of the treaſury ; and you muſt have: 
new venire, and habeas corpora, if not tries 
the ſame term; aliter, not. 
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of Docketing and Carrying! l 
the Rolls, 


ORMERLY the rolls of 8 tem 

were taken in and filed with the pr 

thanotary on or before the firſt day of 71 
nity term; thoſe of Trinity term on or betoſe 
Michaelmas day; of Michaelmas term, ati 

before the 6th of January; and thoſe of 

laty, four days before Eaſter day, R. E. 33 

When te c. 2, But now, by indulgence, thoſe ie 

docket rolls Michaclmas term are taken in and docket 


— in Hilary term, thoſe of Hilary, in Halt 
Eaſter in Trinity term, and of Trinity in | 
cbaelmas; and will not in future be recei 
. after the end of the next term. LE 1 
Howto When you docket your rolls, take fa 


docket them. to the prothonotaries, with the ent 
thereon complete, if you have ſigned fi 
judgment; if not, as far as you have 90 


of Docketing, Oc. ; 419 1 


in the cauſe : if the entry of the iſſue or de- 
murrer be paid for before, you pay nothing, = 
if not, 8 d. per ſheet; then the clerk will N | 
give you the docket roll to enter the cauſes. by 
The form of the docket is, 


ENS I S 8 . 
3 "Sane R * l T 
p : e a ee 22 Sh nee 
* : « x A Pr KY —— 
We 5 3 * 1 1 * der 0 
N Eat WALES: Wh. 4 & a 
da * _- ww” 8 * 


Mot 1 in debt. 2 reid | in caſe, on a Py The form. 
„F non aſumpſit. 


5 | London, ſſ. Welt for Rot 44 
= Burton, 4 11 Middleſex, Same for) Rol . ith 
Packer for Taylor, +} Doe; 
= Same for Roe, » Sb 
" = 5 Says nothing i in caſe. vo - 


$—— 


| Middleſex, ſſ. Under. ) | Nul tid record in caſe, 

E _. wood for Denn, >115| London. Same for} _ 
Lee for Fenn, Poe, 8118 
[Same for Roe, 

FF | F adement & a fault iN s caſh, TS Ns 

U Middleſex, ff. Same } | 

1 for Doe, 15 

Same for Nee ö 


= By the 4 & 5 M. & M. c. 20. /. 2. No No n 
m judgment not docketed and entered in the to affect lands, 
| books ſhall affect any lands or tenements, as un els docket. 
to purchaſers or mortgagees, or have any * 
preference againſt heirs, executors, and ad- 
miniſtrators, in their adminiſtration of their 


anceſtors, teſtators, or inteſtate's eſtates, 


Poſtea. 


8 the aſſociate, or clerk of aſſize, in- 
dorſes the poſtea in this court, it is al- 

mold needleſs to inſert precedents for that 

purpoſe ; but juſt to give the young clerk 4 

good idea of the ſteps taken after the trial, 

1 ſhall here inſert a few forms. 

E e 2 Aer 


I n= > WT nn . ON OO Oe 
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4 20 


Poſtea for the 


plaintiff, on 


non aſſumpſit. 


Poſtea. 


| Afterwards, that is to ſay, on the day, in 
the year, and at the place within mentioned, 
before Alexander Lord Loughborough, the 


chief juſtice within written, came the with- 


in-named C. D. by his attorney within con- 


tained, and the within-named E. F. al- 


though ſolemnly required, came not, but 


made default; therefore let the jurors of 


rhat jury within mentioned be taken againſt 


him by his default; and the jurors of that 


jury being ſummoned, came, who, to ſay the 


truth of the within contents being choſen, 

tried, and ſworn, ſay upon their oath, That 
the within- named E. F. did undertake and 
promiſe, in manner and form as the within- 


D 


named C. D. hath within complained againſt 


him; and they aſſeſs the damages of the ſaid 
C. D. by occaſion of the not performing the 
within- mentioned promiſes and undertakings, 


r ihe de- 
#c.udalite 


Upon a non- | 


uit. 


over and above his coſts and charges, by 
him about his ſuit in this behalf expended, 
to 20 J. and for thoſe coſts and charges to 
40. Therefore, c. 

As before, upon their oath, ſay, That ths 
within- named E. F. did not undertake and 
promiſe, in manner and form as the ſaid 
E. F. hath within in pleading alledged. 
Therefore, Sc. 

Afterwards, that is to ſay, on the day, 


in the year, and at the place within men— 


tioned, came as well the within- named 
E. A. by his attorney within mentioned, as 
the within- named A. C. by his attorney 
within named, before Alexander Lord Lough- 
borough, the chief juſtice allo within named, 
and the jurors of the Jary whereof mention 


15 


. © 0 «maps 2 „ A ye K 


ce 


Joſtea, 421 
is within made, ſummoned to be upon that 
jury, being g impanelled and drawa by ballot, [ 
according to the form of the ſtatute, Sc. and - 
called over, come, who to ſpeak the truth of a 
the matters within contained being tried ns 
and ſworn, withdrew from the bar to con- 
ſult of their verdict thereupon ; and it was 
conſulted and agreed amongſt them to give 11 
in their verdict; and for that purpoſe they _ wu 
came back here again to the bar; where- 
upon the ſaid E. although ſolemnly called, 
cometh not agaln, nor Farther proſe oureth- 
his ſuit againſt the ſaid A. Therefore, Sc. 
Afterwards, on the day, in the year, and if the cauſe is 
at the place within contained, the within- uied at the 
named A. B. by his attorney within named, zes. 
came before Sir Henry Gould, Knight, one of. 
the juſtices of our Lord the King of his — 
Common Bench, Sir Richard Peryn, Knight, 0 
one of the barons of our Lord the King of 
his court of Exchequer, at Weſtminſter, and 
other their fellow juſtices of our ſaid Lord 
the King, aſſigned to hold the aſſizes for 
the within-written county of B. according 
to the form of the ſtatute, Sc.; and the 
within-named E. F. although ſolemaly re- . i 
| | 
quired, came not.—/s before. — 
Go as far as the words © be accepted If there are 
* againlt. him by his default,“ hen ſay, And taleſinen 
the jurors of that jury being ſummoned, ſome added. 
of them (that is to ſay) A. B. C. D. [here 
name only the jurors that appeared in the panel]. 
And becauſe the reſidue of the jurors of the 
ſame jury do not appear, therefore other per- 
lons of thoſe ſtanding by the court, by the 
I fcriffof the county aforeſaid, at the requeſt 
i Ee of 


role. may. be 


Poſtea. 8 


ſex), if at the affizes (by command of the ſaid 
Juſtices), are now newly ſet down, whoſe 


names are affiled in the within written panel, 


according to the form of the ſtatute in that 


caſe made and provided, which ſaid jurors 


ſo newly ſet down (that is to ſay), K. L. of, 


Sc. haberdaſher [naming the reſt of the taleſ. : 
men being required came, who to declare 


the truth of the within contents, Oc. as be- 


fore. 15 


For more precedents of this fort, ſee my 


Inſtr. Cler. K. B. p. 242. 


Poſtea may be amended by the judge's 
notes, and according to the truth of the ver- 


dict, Rep. & Caf. C. P. 118. 2 Barnes, 
Nets 364 ns 


Continuance on the Roll aſter 


Cauſe tried, 


| JF your cauſe is not tried the ſame term the 


iſſue is delivered, the venire muſt be con- 


tinued on the roll, by vicecomes non miſit breve ; 
as ſuppoſing an iſſue joined in Eaſter term, and 
the cauſe not tried till Trinity; then after the 
award of the firſt venire, which is returnable in 
Eaſter term, and alſo after the words, becauſe 2: 
zvell, &c. being the laſt in the iſſue ; add theſe 
words, Ar which day come here the parties 
_ aforeſaid, by their attornies aforeſaid, and 
the Heri did not return the ſaid writ, nor 


dd he do any thing thereupon z theretore, 
18 


of the ſaid plaintiff, and by the command of 
the ſaid chief juſtice (if in London or Middle- 


Continuance on the Roll, &c. 


cauſe to come here on the morrow of the 


Holy Trinity, twelve, Sc. by whom, Sc. and 


who neither, Sc. becauſe as well, Sc. At 
which day the jury, between the ſaid parties 
of the plea aforeſaid, was reſpited here, until, 
on the morrow of All Seals then next follow- 


as before, the ſheriff is commanded, that he 


423 


* A ks 
Lord Lovgh- _ 


ing, unleſs * our Lord the King's juſtices borough, the 
alligned to take the aſſizes in che county chief juſtice of 
| aforeſaid, by form of the ſtatute, &c. ſnould t. aid court | 


firſt come on Wedneſday the oth day of Judy, 


of Common 


Bench, ſhould 


at Oxford, in the ſaid county; and now here frſt come on, 


at this day cometh the ſaid J. by his ſaid at- Ke. 


torney, and the ſaid 4 juſtices before whom, + Ch. juſtice. 


Sc. have ſent here heir record in theſe 
| words: Afterwards {to the end of the Poſtea). 


Therefore it is conſidered that the {aid A. re- Judgment, 


cover againſt the ſaid C. his ſaid damages by 
the ſaid jury in form aforeſaid aſſeſſed; and 
F alſo 231. for his coſts and charges by the 
court here adjudged to the faid A. by his 
aſſent, which damages in the whole amount 


to 100/, and chat the faid . be 1 in mercy, Ne ey. 


ee. 


To the end of the 2 At 25 day the If verdi& for 
jury between the parties aforeſaid, of the plea che deſendant. 


aforeſaid, was reſpited here until on the mor- 
row of All Souls then next following, unleſs 
our Lord the King's Juttices aſſigned to take 


the aſſizes in the county aforeſaid by form of 


the ſtatute, Sc. ſhould firſt come on I/ed- 


q neſday the 1oth of Tub ar Oxferd, in the 


county aforeſaid ; And now here at this day 
cometh the ſaid 4. by bis ſaid attorney, and 


the ſaid juſtices, before whom, Sc. have 


tent here their record 1 in theſe words: Aiter- 
E e 4 wards 
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Judgment. 


| Signed 10th 
79820 17 783. 


Continuante on the Roll, &c. 


wards (to the end of the poſtea verbatim). 
Therefore it is conſidered, that the ſaid A. take 
nothing by his ſaid writ againſt the ſaid C. 


but be in mercy for his falſe ſuit therein, and 
that the ſaid A, go thereof without day, Sc. 
It is alſo conſidered, that the ſaid C. recover 


againſt the ſaid 4. his damages by occaſion 
of the premiſes to 221. by diſcretion of the 


Juſtices here, to the ſaid C. at his requeſt, for 
his coſts and charges by him in this behalf 
ſuſtained, according to the form of the ſta- 


tute, S0 by the court here adjudged, eng 


| Judgment by Default, 


1. the defendant does not plead within the 


1 time allowed by the rules of the court, or 
confeſſes the action, the plaintiff may ſign 


judgment againſt him by default; and this. 
Judgment is either interlocutory or final, In- 
 terlocutory judgments are thoſe incomplete 


Judgments, whereby the right of the plaintiff 
is indeed eſtabliſhed, but the quantum of da- 
mages ſuſtained by him is not aſcertained, 


which is the province of a jury. Therefore, 


if the action be in caſe, treſpaſs or the lite 
(and where it only ſcunds in damages), the 


judgment is interlocutory, and there muſt 
be a writ of inquiry iſſued, directed to the 


ſheriff of the county where the action is laid, 
to enquire by a jury what damages the plain- 
tiff hath ſuſtained, who is to return the in- 
quilition to the court; whereupon the plain- 
tiff's attorney taxes his coſts, and figns final 
ee but if the plaintiff 5 

6 l 


5,4. 6 re Als. 1 n 1 . 
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debt, as on bond for a ſum certain, or in 


any action wherein the ſpecific thing ſued for 
is recovered, the judgment is abſolutely com- 
PR which | is called a final Judgment. 


It you ſign an interlocutory judgment, How to fin 
make an incipitur of the declaration on a treble interlocutory | 


dyument, 
penny ſtampt paper, and alſo warrants of at- JOY 


torney, on a piece of parchment unſtamped ; 


file them with the clerk of the warrants, 
No. g. Pump Court, Temple; pay in debt, treſ- 
paſs, and detinue, 4d, each; in other actions 8d. 


| each; he will mark thejudgment-paper, then 


carry it with the draft of the declaration to 
the prothonotaries office, the clerk will ſign 


judgment, pay him 25. if the declaration be 


of the ſame term (and has been filed); if not, 


8d. per ſheet for declaration; and if judg- 
ment be not of the ſame term with the 
declaration, then pay for the entry of 
the declaration 8d. per ſheet ANEW, waage: 
ment, 25. 

If the action is in geht, then you enter an How if in 
incipitur of the declaration on a double half- debt. 
crown ſtampt paper, and file warrants of at- 
torney as before; and aſter it is ſigned, you 
may get one of the prothonotaries to tax 
colts, and immediately take out execution. 

If the plaintiff takes a confeſſion of the da- 
mages, n is final. 
The form of the warrants of att torney are 
already given, which will ſerve for theſe 
judgments. Vide title iſſue. 

Though judgment be irregular, motion to If the juag- 
ſet it aſide mult be made two days before the dess ligne 4. 
day appointed for executing the writ of in- 3 15 it 
guirys Barnes 250, er it will not be granted, jt ande mult © 


But be made (WO 


426. Judgment by Default. 


days before But if the irregularity be in the notice ſub- 


the execution ſorihed to the copy of the proceſs, the mo- 


+ If in notice Thi. 
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N e tion muſt be made before judgment ſigned. 


8 If in the notice of f declaration, two 


tion, two days days before the time appointed for the exe- 


before in- cution of the writ of inquiry. Ibid. 


quiry. 
Axegular in- A regular interlocutory judgment may be 
tterlocutory ſet aide, ſo as to let in the defendant to try 


judgment the merits of his caſe; but it muſt be on 
may be ſet 


aſide, if de- P2YMENT of coſts, and ſuch merits likewiſe 
fendant has mult appear upon an affidavit, Barnes, 242. ; 


merits, and it muſt be upon terms of taking ſhort 
. we of trial, Sc. Bid. A writ of inquiry 
may be ſet allde, and defendant let in to 

wa a fair plea on payment of coſts ; but as 

the rule is conditional, take care to pay them. 

In theſe caſes there muſt be notice of the 
motion, and an affidavit of the ſervice, as 


your notice will be © in the mean time that the 


« Proceedings be ftaid. 2 


| If judgment In the copy of proceſs, the rule j is, that 
bened me- defendant has to appear eight days, excluſive of 


ovlarly, | o 


proceed, 5e Feen day of the writ, Barnes 245. and 


judgment ſigned before, will be irregular. 


If the plaintiff ſigns an interlocutory judg- 


ment irregularly, the court will ſet it aſide 
upon an affidavit of the facts, in which you 
may ſhew * 7he writ having iſſued and return, 
« the delivery of the declaration, and the time 
« when the rule to plead expired ; or if you were 
e upon terms of accommodation, fſhew the ſpecial 
« matter, and the advantage taken,” and there 
will be no need in this cale of a notice of mo- 
tion, as it is a rule to ſhew cauſe, and plaintiff 


proceeds at his peril. 
Aſrer 


Fung 3 6 


. oe ay tad 
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After interlocutory judgment and writ of if defendane 
enquiry awarded, the plaintiff became a bank- becomes 
rupt, and afterwards the enquiry was exe- Wanner 


cuted in his on name, and held good with- he judgments 


out a ſcire facras ſued out by the ws 


2 Wils. 358. | 
After writ of enquiry executed, a fatal After 4 
miſtake was found in the dectirition : On made on en- 


which it was moved, that the interlocutory wo” a CY 


judgment might be forthwith entered upon allowed ts 


record, agreeable to the declaration deliver- ke advan- 
ed, and the roll be brought into the proper tage of a miſ- 


offce, and that the defendant might have take in the 


declaration. 
four days to move in arreſt of judgment. LEE 


Afterwards, on ſhewing cauſe, it appeared 
that defendant attended the execution of the 


inquiry by counſel, and croſs-examined the 
$ plaintiff's witneſſes, per cur, We lament, 


that entries on the roll are not made at the ; 


times when they ought to be made; the rule 


cannot be diſcharged, becauſe defendant did 
not rely on the miſtake, but has made a de- 
fence on the executing the writ of inquiry. 


Freeland v. Hunt, C. B. 2 Mils. 380. 


Rule to ſhew cauſe, why inquiry and in- Court will 


quiſition ſhould not be ſer aſide for two ob- not ſet aſide 


jections: 1. That the notice was ſerved on de- enquiry, | 


if an atitrne 
fendant himſelf, and not his attorney. 2. lt tend on . 


the time appointed by the notice for execut- part of the 
ing the inquiry was between the hours of ten defeadaat. 
and five. It was admitted that both objec- 


tions were good; but it was inſiſted that 
both of them were cured, by one R. an at- 
torney, attending at the execution on the 
part of the defendant, croſs-examining wit- 


nefles, 
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neſſes, and producing a witneſs for defend- 
ant. Barnes 233. 
If ſet aſide, Tf the writ of inquiry be ſet aſide for irre- 
muſt be anew gularity, there muſt be a new writ ingroſſed; 


ingroſlment. and a Writ of! inquiry, executed on the day 
„„ een, 18 good, unleſs it APES on 
a Sunday. 


Aſter judg- When the interlocutory judgment | is ſign- 
ment is ſign- ed, give notice of executing the writ of in- 

ed, how to 
| proceed, = quiry, and if defendant lives within forty 
2 miles of London, and the venue be laid there, 
or in Middleſex, the notice muſt be given 
_ eight days, excluſive of the day it is delivered, 
K. M. 1654.; but if the defendant lives 
above forty miles from London, and the venue 
is laid there, or in Middleſer, then fourteen 
days notice, excluſive of the day, muſt be 
given, ibid.; and if the venue be laid in the 
country, then ven days excluſive is to be 
given; and Sunday is to be accounted as one, 
if it be not the day on which the notice is 
given, Vide Stat. 14. Geo. 2. c. 17. . 4. And 
"Nig proceed. if there hath been no proceedings for twelve 
ings for 12 months after judgment, there muſt be a 
months. term's notice of executing a writ of inquiry 
of damages; and ſuch notice muſt be given 
before the Eſſoign day of the fifth or ſubſe- 
quent term, Vide R. E. 13 Geo. 2.; unleſs 
the cauſe has been ſtaid by injunction; and 
a judge's ſummons, if no order made, not 
to be deemed a proceeding. Vide the above 

rule. 

Where he. Phi in every cauſe where the plaintiff 
| plaintiff con- concludes ad patriam, and giveth notice of 
209 4 fen. trial on the back of his pleadings, purſuant 
MPs , me; uin. 2 Geo. 1.; if the defendant 


dant obliged 
to accept of doth not join ſue, on ſuch pleading before 


| notice ole en- the 


Judgment by Default. | Nw 


the rule be out, that in every ſuch caſe, after quiry from 
; judgment obtained, the defendant's attorney the time no- 
ſhall be obliged to accept notice of execut- er e 
ing a writ of! inquiry, from the time that . 
notice of trial was given, on the back of ſuch 

3 pleading. R. Hil. 6 Ges. 1. 

That in all caſes where the defendant de- UH defendant 


b d 
murs to the plaintiff's declaration, the de- ator a 


3 © claration, he 
6 fendant s attorney ſhall be obl:ged to accept ſhall accept of 


of notice of executing the writ of inquiry notice of en- 
on the back of the joinder i in demurrer; and duiry on the 


back of join. 
in caſe where the defendant pleads ſuch nga ay 


3 der; or where 
1 dilatory ' plea, that the plaintiff is obliged the plaintiff is 


to demur to, that in ſuch a caſe the 'defend- obliged to de- 
ant's attorney ſhall be obliged to accept of a coo 
E notice of executing a writ of: inquiry on the then on ee 
back of ſuch derutrer. Tr. 10 Geo. 1. of ſuch de- 
Notice of ! inquiry given to a defendant murrer. 
when his attorney is known, is not good Notice to de- 


I fend 
notice; but when his attorney is not known, |. marine 


1 Known not 
then the notice may be given to the defend- good, aliter 


ant, Barnes 300. 306, 387. ; or at leaſt left it not. 
at defendant's houſe, and not in the office, 
Prabt. Reg. 126. 
1 Upon an iſſue of nul tiel record, notice of Upon an ide 
executing a writ-of inquiry of damages may 5 ob 
be given upon the ifſue book, as Well as may be dien . 
upon a joinder in demurrer. 1 Barnes 175. upontheb 1k, 
Where plaintiff has appeared for the de- If the plain- 
| fendant according to the ſtatute, left a de- e en 

| claration in the office, and glven him a pro- acer ts 
per notice thereof, and ſigned judgment for the ſtatute, 
want of a plea, he may give notice of exe- #0 iign judg- 
cuting a writ of inquiry, either by deliver- we, . e 


| give potice of 
ing the notice in writing to defendant, or e, cuting in- 


leaving the lame at his laſt or molt uſual quiry, by 
I place l a ving {ame 


430 Judgment by Defaule; 


at defendant's place of abode; which ſhall be ſufficient 
K's _ notice to ſuch defendant. R. M. 1 Geo. 2. 

8 The notice of executing a writ of in— 
quiry ſhould he confined to two hours, Prad 
Reg. 445. Caſ. Pratt. C. B. 113. 1 Barnes 213. 
221.3 and it muſt be certain as to place, 
1 Barnes 218; and in a joint action to be 


given to > both — Prad. "ys 443. 


Inquiry. 
Notice of in- AKE notice, that a writ of inquir; 
& xz for Lone of damages in this cauſe will be exe- 
Dn cuted on Friday the 14th day of November 
inſtant, between the hours of ten and twelve 
of the clock in the forenoon of the ſame 
day, at the Guildball of the city of London 

: Dated this 6th day of November, 1783. 


ours, Sc. 
n To Mr. C. D. attorney for J. K. plaintiPaattorne; 
the abore defendant. Inner . 


Middleſer. Tf it hs. in Middleſex, and in Term tim; 
ay, © at the Guildhall in King-ſtreet, Welt 
«© minſter, in the county of Middleſex,” if 10 
vacation, © at the ſheriff *s office in Took's 
“ court, Curlſitor-ſtreet, Chancery-lane, i f 
OD « the county of Middleſex.” “ 
| County. Tf in the country, „ will be executed on, &. 
e and at the bouſe of L. W. commonly called i 
t known by the name or ſign of the Blue Boa 
in Oxford, in the ſaid county.” If no attor: 
ney appear for the defendant, then diret 
your notice to him, and learn at his bout 
will be ſufficient. 


[ 


Inquiry. 


If you do not intend executing the inquiry Counter- 
on the day, you may countermand ſame, by mand. 


giving notice two days excluſive before the 
day of executing, if in town, and defend- 


ant lives within forty miles of London; but 
if he lives above forty miles, then fix days 
notice of countermand, at leaſt, by Stat. 


14 Geo. 2. c. 17. 


A notice of inquiry may be continued Continuance. 


over to another day, but not more than once 
in a term, Barnes 292.; and two days notice 


be given, Barnes 297.; ſo upon ſhort notice, 
Praft. Reg. 444. Barnes 301.; ſhort notice 


ſhould be at leaſt as much as is ſufficient 


to countermand a notice; viz. /o days. Ibid. 
1 do hereby countermand the notice of Notice of 


executing the writ of inquiry of damages countermand. 
given you in this cauſe. Dated, Tr yours, 


Sc. 


1 do hereby continue the notice of exe · Notice of 
cuting the writ of inquiry given you in this coutinvance, 
cauſe, to Monday the 17th day of November 

inſtant, when the fame will be executed at 

the Guildhall of the city of London, between 


the hours of ten and twelve of the clock in 


the forenoon of the lame day. Dated, Sc. 
ours, Sc. 


Coſts may be N from the plain- Costs for bet 
tiff for not executing his writ of inquiry, in executing 

the ſame manner as a "defendant by the courſe its of in- 
of the court is now intitled to coſts for not 4 


= proceeding ro trial of an iſſue joined after 
notice given. Rule Trin. 13 Geo, 2. 


Notice of inquiry given in the country, Notice in the 
and not to the agent who received the detla: country, aad 
ration in term, | held good. Barnes 305. 


Irre 


not to the 
agent in town, 


432 Inquiry. 


Irregularity Irregutarity of notice of i inquiry is cured 


of notice by making defence on Frecuting the writ, 


cur d by mak. 75 
ing a defence, 2 BA, 2.45. 


Writ of in- George the Third, by the grace of God, of 
que" Great Britain, France, and Ireland, King, de- 


fender of the faith, Sc. To the ſheriff ol 
| Middleſex, Greeting; Whereas Richard Fenn, 


late of in your county, gentleman, 
Was e to be in our court, before our 


juſtices at Weſtminſter, to anſwer 7obn Denn 


in a plea, For that whereas (to the end of 
the declaration) to the damage of the ſaid 
Jobn of aol. as he ſaith; and it was in ſuch 
manner proceeded in our court, that the 
ſaid John ought to recover againſt the ſaid 


Richard his damages, by occalion of the pre- 


miſes: But becauſe 3 it is unknown what da- 


mages the ſaid John hath ſuſtained by occa- 


ſion of the premiſes aforeſaid, We command 
you, That by the oath of twelve good and 
I in Lon- lawful men of your county *, you diligently 
don, fay baili- inquire what damages the ſaid Fohn hath ſul- 
1 tained, as well by reaſon of the premiſes, as 


for his coſts and charges by him about his 


ſuit in this behalf expended; ; and the inqui- 
ſition which you ſhall thereupon take, make 
appear to our juſtices at Weſtminſter, on the 
morrow of All Souls, under your ſeal, and the 
ſeals of thoſe by whoſe oath you ſhall take 


the faid inquiſition; and have there this writ, 


Witneſs, Alexander Lord Loughborough, at 
Weſtminſter, the gth day of July, in the 
twenty-third year of our reign. 


This writ is to be ingroffed on a 25. 6d. 


ſtamp PArenment, and ſigned by the pro- 
FEE thonotaries: 


ia  ' Kawm_ a , ‚ N 


„„ „% o ce Few oa a. ec. 


YC * 2 
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thonotaries: a it the writ is of the ſame term 
with the judgment, then, pay 25.; if not, 
84. per ſheet, and 25. figning, ſeal 7 d.; 


leave it at the ſheriff's office one day before 
the execution, firſt indorſing on it the day and 


5 | hour 1 in which notice 18 given for i Its CEXCecu- 


tion; pay in London 17. 95. 4d. if no wit- New Role, 


neſſes, and 4d. for every witneſs; in Mid- Hi.23Geo,z. 
dleſex,. 1/. 10s. 4d.; other counties, 17. 115. p N 
64. If the witneſſes will not voluntarily at- 


don and Mid- | 
dleſex only. _ 
tend at the execution of the inquiry, tage 


party wanting their teſtimony may take out 


a ſabpæna, as follows; and which you may 
have at the ſtationer' 85 ready printed c on a 


25. bd, ſtamp. 


George the Third, Ec. To: John Doe, Subrœna on 
Richard Roe, Samuel Ball, and Richard Fux, iuquity. 
We command you, and every of you, that Four may be 
ſetting aſide all and ſingular buſineſſes and put in one 
excules whatſoever, you, and every one of e 


IJ you, be and appear in your proper perſons, 
| before Sir Robert Taylor, Knight, and Benja- 


min Cole; Eſquire, ſheriff, of the county of 


Middleſex, on Monday the day of 


next, at the ſheriffs office in Took's Ciart; 
Caſtle-yard, in the county of Middleſex ; if in 


1 London, ſay (Before Sir R. T. Kit. and B. C. 
: Eſq, ſheriffs of the city of London, at the 


uildhall of tbe ſaid city) ; if in the country, 


gay (Before A. P. Eſquire, ſheriff of the 
county of Oxford, at the houſe of William 
Long, commonly called or known by the 
Name or Sign of the Red Lion, in Oxford, in 
| the laid county, on the day ot 


next, by eleven of the clock in the "1 
_ noon 
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Inquiry, 
noon of + the ſame day), there to teſtify the 
teuth, according to your knowledge, in a 


certain cauſe now in our court of the Bench, 


depending between Febn Denn, plaintiff, and 


Richard Fenn, late of, Cc. defendant, of a 


plea of treſpaſs on the caſe (as the nature of 
ihe acJion 15), on the part of the plaintiff, on 


= ns 


which our certain writ of! inquiry of damages 
has been ſent by our ſaid juſtices, out "of 


our ſaid court of the Bench, and directed 


to the faid ſheriffy then and there in due 


form of law to be executed before the ſaid 


ſheriff, And this you, nor any of you, ſhall. 


in no wife omit, under penalty of, every of 


you, of 100), Witneſs Alexander Cord. 
Loughborough, at Weſtminſter, the gth day of 


July, in the twenty-third year of our reign 


When inquiry 


how to pro- 


ceed. 


Take ſame to the prothonotaries office, 


and ſign it; pay 1s. feal 794. ; each witnels 


muſt be ſerved with a copy, and paid 15, 


No precipe is requilite for the office. 


ſtamp- office, and get the inquiſition ſtamp-— 
ed with a double half- crown; and on the 
guarto die poſt, in the n 20 to the pro- 


| thonotaries, and get the clerk to enter it; 


Proth. 56. 40, PAY 75+ 4d. in caſe; in treſpaſs Cs. 84, more; 


Clerk of the then go to one of the prothonotaries, and he 
judg. 28. 


will tax the coſts, and deliver over the in— 
quiſition to the clerk of the judgments, who 
will enter up final judgment; but as foon 25 
the coſts are taxed, you may take out 
execution, or arreſt defendang for damages, 
if above 101. with the coſts ee 

Net 


When the inquiry is returnable, apply to 
is returnable, the ſheriff for ſame; then take it to the 


Inquiry. 435 
VW. B. The defendant's attorney may have a _ 
= rule to be preſent, if he thinks fir, upon ap- 

plying to the ſecondary's office; pay 4s. and 


then plaintiff's attorney is bound to give 
notice of taxing. 


Entry 7 of Interlocutory gent: | 1 t 


N. B. THE orothanotaries, at the time of 

ſigning the judgment, provides the roll 
for the entry, which is to be wrote in a 
fair hand, leaving a margin of an inch wide, 
and proper room at the wp for the e,, 
which is marked with the prothonotaries 

names; then firit enter the declaration 

thus: 

Middleſex, (ff.) Richard Roe, late of 7”, fi 

minſter, in the ſaid county, yeoman, was at- 

-tached to anſwer Joby Doe, in a plea of 
treſpaſs on the caſe; and whereupon the fail 

Jobn, by Samuel Underwood his attorney, 

complains, For that whereas (to the end of 

the declaration), ſuit, Sc. 

And the tail Richard, in his proper per- If defend; 

lon, comes and defends the wrong and. ns en pur 

jury when, Sc. and ſays nothing in bar or . 5 
precluſion of the ſaid action of the ſaid 0 

Jobn, by which the ſaid Jobi remains there- 

in undefended againſt the ſaid Richard, for 


which the ſad 7% u ought to recover againſt 
the ſaid Richard his damages by occaſion of 
WH the premiſes*. But becauſe it is unknown « This word 
„ what damages the ſaid Jobi hath tuſtained may be uſed 
= of occaſion thereof, Therefore it is com- in all ations, 


. ol 15 2 manded 
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which ſaves manded to the ſheriff, that by the oath of 
another pre- twelve good and lawful men of the ſaid 
cedent, 5 
: county, he diligently inquire what damages 
the ſaid John hath ſuſtained, as well 'by 
occaſion of the premiſes, as for his coſts 
and charges by him about his ſuit in this 
behalf expended ; and that the inquiſition 
which he ſhall thereupon take, he make ap- 
pear to the Juſtices of our Lord the King at 


Weftminſter, on the morrow of All Souls, © un- 
der his ſeal, and the feals of thoſe by whoſe 


. ar P NR ORs” "I OIIEY P 6 
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Continuance oath he mall make the ſaid inquiſition. At 
and return of which day here cometh the ſaid John, by his 


_ the inquili= ſaid attorney, and the fneriff, to wit, Sir 

000.” "Robert 1 aylor, Knight, and Benjamin Cole, 

Eſquire, ſheriff of the ſaid county, now re- 

turn here a certain inquiſition, taken before 

him, at his office in Took's Court, Curſi lor 

ſtreet, in the ſaid county, on the day 

of in the twenty-third year of his 

preſent Majeſty's reign, by the oath of 

twelve good and lawful men of his county, 

by which it is found, that the ſaid Joh 

5 back ſuſtained damages, by occaſion of the 

premiſes, beſides his coſts and charges by 

him laid out about his ſuit in this behalf, 

to gol. gs. 5d. and for thoſe coſts and 
judgment Charges to 205. Therefore it is conſidered, 

2455 * that the ſaid 7obn recover againſt the ſaid 

17 ky Richard his damages aforeſaid to 511. gs. 5d. 

EY. by the inquiſition aforeſaid, in form afore- 

ſaid found; and alſo 161. 10s. 7d. to the 

ſaid John, at his requeſt, for his coſts and 

charges aforeſaid, by the court here of in- 


creaſe adjudged ; which lard damages, 
8 8 "the 


G 
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the whole, amount to 68). ; and the ſaid 
Richard, in mercy, &c, Mercy. 
In order to prevent the execution of a writ Cognovit, 
of inquiry, frequently the defendant (to fave 
the coſts), confeſſes the aCtion, or the attor- 
ney does it for him, with a ſtay of execution, 
which confeſſion is generally wrote in the | 
margin of the declaration, or it may be 1 5 1 
done on the back of the inquiry, or on plain 
* thus: © I confeſs this action; and that Oe 
« the plaintiff hath ſuſtained damage to the 
amount of 20/. beſides his colts and 
c charges (to be taxed by one of the protho- 
c notaries) ; and it is agreed, that no judg- 
« ment ſhall be entered up, or execution iſ- 
HL ſue, until the day of . =. NEXT, 
c in default of hone of the ſaid 20. 
and I do further agree, that no writ of 
« error ſhall be brought, nor any bill in 
| © equity filed; and that in caſe the plaintiff 
| © ſhall enter up his judgment, he ſhall be at 
| © liberty to Jevy the ſaid 20/. together with 5 
« colts, ſheriffs poundage, and all other 
fees. As witnels my hand, " 
If the confeſſion be in an action of debt, Cognovit in 
then it may be, I hereby confeſs the debt in deb. 
« this cauſe, and that the plaintiff hath ſuſ- 
{© tained damage to the amount of 15. be- 
© fides his coſts and charges to be taxed by 
be one of the prothonotaries, and the debt is 
agreed to be paid as follows, Sc. (here 
inſert the days of payment), and then as 
above. 
N. B. It is faid the meriff! is not duly au- 
thorized by this agreement to levy the 
poundage and expences ; therefore to avoid 
iP f 3 Con- 
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Retraxit. 


Cognovit. 


contention, the better way will be to take 


the cognovit in double the amount of the 


debt, and give the defendant a defeazance 


ſeparately, that upon payment of the real 
debt due with all cofts of levy, &c. that he 


mall be diſcharged from the action. 
If the judgment | is to be forthwith entred 


up, then fion it upon a double 25. 64. ſtamp: 
paper, with the prothonotaries, firſt making 
an incipilur of the declaration thereon, | and 
filing warrants of attorney. 


If your entry 1s already taken in, there 


needs no payment anew, but for ſigning the 
judgment, nor no new roll; pay 75. 4d. and 


tax the coſts. 
e 


II is is very common after plea pleaded, 
to confeſs the action; or after iſſue de- 


| livered ; in ſuch caſe, you put in the con- 
feſſion, © the confent of the defendant to 
ec withdraw his plea;” ſo that a retraxii. 


may be entred. This is done by taking the 


judgment paper to Mr. Underwood, at the 


prothonotaries, who ſigns the judgment, and 


marks the retraxit thereon; pay 28. retraxit, 
and for ſigning judgment as before. N. H. 


In this caſe the attorney for the defendant 
need not be preſent, as in the King's Bench; 
file warrants of eder, if not before 


done. 


4114 an not 3 1 fon hn 3 s 


Inquiry before Chiet Jultice, 


of executing a Writ of Inquiry befere 


the Chief Fuftice or Secge of Af 


ze. 


THERE are cafe 5 upon which appli- 
cation may be made to the court to have 
the writ of 1 Inquiry executed before the chief 
juſtice, at the littings, or before the juſtices 
of aſſize; but leave 1s ſeldom granted, un- 
leſs the caſe is very ſpecial; as where the 
law is mixed with the ft, or it appears to 


be of too much conſequence for the ſheriff 


to undertake, in which caſe the! jury ſet their 
hands and ſeals to their verd lic and en 


the trial, the judge of »# pris is ſaid to be 


only an- alfiltant to the ſheriff}, and has no ju- 


dicial power; and if the parties cone to an 


agreement at the trial, the judge is to ſigm it, 
and afterwards the court may be moved to 
have it made a rule of court. 12 Mad. 519. 
610. Barnes 135. 5 ; 


id 


The way to apply 1 is, to make affidavit Howt 


ſetting forth the circumſtances of Ke par- 
ties, plaintiff and defendant, and the nature 
of the action, upon which the court will 
grant a rule to ſhew caul 2 „ and if made 
abſolute, you may at | ame time move for 
ſheriff to return a good jury. 
The notice of e before 

10 uſtice or judge of aff] e, ought to be for the 
lltings or aTzes 7 'Y, and OL for any 
particular day, Barnes 135; and notice for a 
particular day is void, It is ſaid, the WEIL 
need not be entred with the marſhal, not being 


| ; r 7 
1 VWVIthin 


Y 
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440 Inquiry before Chiek Tulkice. 


within the rule concerning records of 21 
Prius, 2 Barnes 211.; but the practice nyw 
is to enter it with the marſhal, and to pay 
1373, 9d. as allo the court fees. 
Tn this court Tf the rule is made abſolute, a common 
| verſe of i. _ eorit of inquiry, directed to the ſheriff, is made 
quiry is made Out by the plaintiff” s attorney, and the ſhe- 


out, andezr- riff brings the writ into court, calls and 
tainly 3 is right, 


but in King ; ſwears the jury, Sc.; and he allo returns : 


| Bench the the inquiſition as taken before him in the 
: practiee ſeems preſence of the chief juſtice; and at the 
do be other- uſual time call on the ſheriff for the return 
wiſe; but no of the inquilition, and tax the coſts, | 
entry of a 

ſpecial writ of N. B. I ſaw one very lately in this court; 
Inquiry is to but the inquiſition was not returned under the 

be found in hand and ſeal of the | jurors, but in common 


tre book. form. The cheriff 8 fee 1 15 as viual, 


In the Common Peas, 
John Denn, Plaintiff, 


, ane 
Richard Fenn, Defendant, 
Affidavit. om Denn, of, 22 the plaintiff in the 


above cauſe, makert oath and ſaith, That he 
this deponent was very early on Sunday morn- 
ing of the 5th day of January laſt, wrong- 
fully arreſted and took into cuſtody by 
| Richard Fenn, the above-named defendant; 
and was by the ſaid defendant, and his aſſiſt- 


ants, inhumanly beat and otherwiſe ill- treat? 


ed, and had his cloaths very much torn by 
de efendant, and his aſſiſtants, by dragging 
him through the ſtreets, and was taken e, "and 


detained in defendant” s; houſe for a long time, 


and! was the: Ie the. atened co be put in Irons 
| by 


h 


Inquiry before Chief Juttiee. 


by defendant and his wife: And this de- 


ponent ſaith, That after being fo ill- treated 
and detained for 2 long time, he was told by 
defendant, that he might go about his bu- 
ſineſs, for that he was not The man defend- 
ant wanted; And this deponent ſaith, That 
he told ſaid defendant immediately, upon his 
being firſt accoſted by him, that his name 


was John Dem, and did every thing in his 


power to convince ſaid defendant that he was 


not the man againſt whom the defendant had 
a warrant, namely, one R. F. but to no 
purpoſe: And this deponent ſaith, That an 


action was commenced, and is ſtill de- 
pending againſt the ſaid defendant for the 


before- mentioned treſpaſs, aſſault, and falſe 
impriſonment; : and that the ſaid defendant 
hath ſuffered judgment to be entred againſt 


him by default, in the ſaid cauſe: And this 


deponent further ſaith, That he is fearful if 
a writ of inquiry of damages in the above 


cauſe ſhould be executed before the ſheriff of 
Middleſex, that he this deponent ſhall not 
have an impartial aſſeſſment of damages, as 


the ſaid defendant hath long been an officer 


to the ſaid ſheriff of Middleſex : and as this 
deponent is informed, and verily believes, is 
well acquainted with the ſet of men who 


generally attend as jurymen to aſſeſs the da- 
mages upon writs of inquiry before the faid 


ſheriff ; And therefore this deponent faith, 
That for the ſake of a fair and impartial al- 
ſeſſment of damages, in the above cauſe, he 


wiſhes for leave to execute his ſaid writ of in- 


quiry before the chief Juſtice of this honour- 
able court, | 


Denn 


442  Jaquiry before Chief Juſtice, 
Rule to ſhew Denn v. Fean T; nejaay the 


_Cauics day of Upon reading the affidavit of 


the plaintiff), 77 ig ordered, I Rat the defendant, 


upon notice of this rule to be given to his at- 


torney or agent, ſhall ſhew cauſe to this court 


_ to-morrow peremptorily, before the riſing of 
the court (otherwiſe this rule ſhall be chen 
abſolute), why the writ of inquiry of da— 
mages in this cauſe, ſhould not be executed 


before the ſheriff of the county of Middleſen, 


at the fitring of niſi pris to be held for tha: 


county, alter this e term, in the preſence 
of the lord chief juſtice, or one other of the 


jultices of this court, by a good jury, to be 
impanellied 
ſheriff; pay 786. 


| Affidavit of J. AI. clerk to C. G. of, &c. gentleman, 
e of che maketh oath and faith, That he this depo- 
rule. nent did, about four of the clock of the day 


of the date hereof, leave a true copy of the 


rule hereto de at the office of Mr. E. 
who adds as attorney or agent for the above- 
named defendant, with the clerk of the {aid 
Mr. H.; and did alſo at the ſame time leave 


therewith an examined copy of the affidavit 
made by the above plaintiff] on his obtaining 


the ſaid rule; dated the day of 
1783; And this deponent ſaith, That at the 


time of the ſervice of ſuch rule, he this de- 


ponent ſhewed unto the ſaid clerk of the 08 
Mr. H. the laid original rule hereunto an 
nexed. 


Notice of in- Take notice, That a a Writ of inquiry of da- 


QUI)'s mages in this cauſe will be executed at the 


fittings after this preſent Trinity term, to be 


8 held 


d, returned, and ſworn by the faid 


Inquiry before Chief Juſtice. 


held at Weſtminſter-hall, in the county Ke.” 
Middleſex, Dated, Sc. your's, &c. 'd 


Evidence on Inquiry. 


Upon a judgment by default in an action 


443 


A note or bill 


upon a promitiory note, or a bill of exchange, d orly to 


the cam due thereon is admitted, and 1 
not be proved upon the execution of a writ 


of inquiry, per Gould Juſt. 2 Wils. 155.; but 


be produced. 


to the ſherilt, 


it ſhall be produced, to ſee if any money is 


b paid off. Str. 1149. 


Tf there be judgment by defanlt or con- 


feſlion, and the certainty of che demand ap- 


pears upon record, the court may alieſs da- 


mages without awarding a writ of 1 inquiry. 


2 Hund. 107. And though the defendant 


will not conſent to it, it does not ſignify if 
the plaintiff conſents. Bid. 


Upon the den of an inquiry, the 
Jury may give intereſt on note, bill of ex- 


change, and money lent, and on an account 


ſtated, and alſo on notes payable on de- 


mand, after it is made. 2 Black. Rep. 761. 
Barnes 228. 


If an action j is brought on a policy of in- 


ſurance, or in covenant upon a leaſe, or other 


deed, there needs no evidence of the exe- 


cution. 


The plaintiff in treſpaſs for "hi his 
goods, need not prove property in him, but 
tne value only. Zelv. 152, Dal. 9. 


The defendant ſhall not give evidence of 


"es in the plaintiff, for he has admitted the 


ner to be as plaintiff has declared. Str, 
12. 


Jucg- 5 
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Judgment on a Warrant of Attorney, 


IT happens ſrequently, that after the de- 
fendant is arreſted, the plaintiff, in ↄrder 
to prevent expence, accepts a warrant of at. 


torney for his demand, with a defeazance, 
| payable by inſtallments ; if it does ſo ap- 


Tow wartants 
7 of attorney to ce 


: No atjorney: 
thall enter any cc 


con feſti ng 


pen, and the defendant is in cuſtody, the 


following rule muſt be obſerved. 


acknowled de 
judgment 


muſt be taken“ 
of priſoners, ec 


be 


c 


= 


E 
c 
cc 
cc 


Car 


oog ment 
e Bs knowledned or entered, any judgment by 
any defend. © colour of any warrant cotten from any de- 


ant than as 4 


5 Warten tz of 
atiorncy for execution of warrants of attorney for contel- 
fing of judgments in this court, * It is or- 


jue omen 10 


e Thar no bailiff or ſheriff's officer ſhall 
preſume to exact or take from any perſon, 


© being in his cuſtody by arreſt, any war- 


rant to acknowledge a judgment but in 


the preſence of an attorney for the defend- 
ant; which attorney ſhall then ſubſcribe 


his name thereunto; which ſaid warrant 


ſhall be produced when the ſaid judgment 


ſhall be acknowledged; and if any baililf 


or ſheriff's officer ſhall kereafice offend or 


do contrarywiſe, ſhe ſhall be ſeverely pu- 
niſhed for ſo doing.“ 
BY 20 


That ne attorney ſhall from henceforth 


acknowledge, or enter, or cauſe to be ac- 


fendant being under ar rel otherwiſe than 
is as aforeſaid. ” 0d. 
To prevent frauds and e in the 


be read to the © dered, That from and after the firſt day af 


party» e this Michaelmas term, every fuch warrant 
— 5 | of 


18. H. 14& 15 


Judgment, &c. 55 


« of attorney ſhall be read over by the per- 


„ ſon who is to execute the fame, or by 


« ſome other perſon to him, before the exe- 
« cution thereof ; and that if judgment ſhall 
« be entred up upon any ſuch warrant of 
« attorney, which ſhall be executed the firſt 
« day of Mzchaelmas term, and which ſhall 
« not be ſo read over as aforeſaid, ſuch 
« judgment, upon motion, may be ſet aſide 


© « as Irregular.” R. T. 14 Q 15 Geo. 2. 


But if the defendant himſelf be an attor- 
ney, or practiſes as ſuch, it is ſufficient, 
though no attorney on his behalf be preſent, 


© Barnes 37. 


Te 1 18 not neceſſary har a warrant of attor- In erelence of 
torney to confeis a judgment in this court, 32 attorney of 


given by a perſon in cuſtody, be executed in i King's Bench | 


ſufiicient. 


the preſence of an attorney of this court, if it 
be in the preſence of an attorney of the Ning 5 
Bench, it is ſufficient. Barnes 44. 


November 16th, 1750, © Declared by all When 8 


the judges in the T reaſury Chamber, that *<#fury a 


jud 1 
if a warrant of attorney to enter judgment 5702: 


may be en- 
be above a year old, and under ten years tered on an 


old, leave to enter judgment may be old warrant of 


© given by a treaſury rule; but if the war- ernes. 
rant be above ten years old, the court muſt 
be moved for leave to enter judgment,” — 


| If the warrant of attorney be under twenty 

E years old, the common affidavit of the due 
1 execution. of the warrant, that the debt is 
| unpaid, and the parties living, is ſufficient 
for an abſolute rule; but if the above war- 
| rant be above twenty years old, the rule muſt 


be to ſhew caule, and ſerved on defendant, 
f Barnes 47. 


Motion 


- © -- 2 8 _ 
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pe r 
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Judgment en- Motion fot leave to enter judgment on © 


being alive in 


en. ſut- upon the bond for three years, ever ſince the 
| cient. | 


 Aftion to en- Motion in treaſury for 3 to enter judg 
ter up judg- 


ment, the 
Warrant not Preſſing any term or time, and granted, no 


. died before 
entered, bed e 4 it was ſigned, and held good, becau': 


good. all judgments are from the firſt day. of the 


446 Judgment on a 


tred on an 5 
| warrant of attorne . 
old warrant Orney after a year, It was ſworn 


of attorney on that defendant was living in Jamaica, and in 


affidavit of good health, and had been converſed with by 


defendants che deponent the 13th of September laſt, and 


Jamaica four that the deponent failed from thence the 
months be- I/ th of laſt month, and arrived! in London the 


. 1 8th of January following Leave granted, 
palaintiff having applied as ; ſoon as he wel 


could. Barnes 256. 


Plaintiff alu · On motion to enter up judo ment on an old 


natick,atida- warrant of attorney, plaintiff being a luna- 
vit of the per- 


fon who re- tick, did not {wear the Money unpaid; bu: 
ceived che in- another did, who had received the inte: ell 


16 


_ plaintiff} was lunatick. "IO entered, 
Barnes 42. 


(lu. 


ment on an old warrant of attorney, not ex- 


D 47 I. vw 


expreiingavy cauſe being ſhewn to the contrary, Boe: 
term. e . 

Defendant Defendant died before judgment was ſign- 
ed, but after the firſt day of the term in 


Entered the term of which they are ſigned. 1d. 11. Juc: 
day after 2 ment on warrant of attorney, ſigned the Cay 


3 after defendant's: death, refuſed to be fet 
fendant, held | 
Warrant to . gave a warrant of atte rney to 


enter judg- | enter judgment at the ſuit of plaintiff, 700, 
ſuit a OE Still and Suſannah Still deceaſed. The judges 
motion to 3 in the Treaſury gave leave to enter Jucg: 
0 ter judgment ment at the ſurviving, plaintiff's {uit, 1 upon 

at the ſuic of his affidavit of the due execution of the war. 


rant 


the fur vivor 8 


3 
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Warrant of Attozney, 
kant of attorney, and that the debt was un— 
paid, and the defendant alive, Bari, es 48. 


an executor on an old warrant of attorney; eater at the 
the words whereof extended to enter Judg- ſunt of an exe- 


cutor on at- 
ment at the fuit of teſtator, bis beirs, exe- 5 


rant 
cutors, or admin:/irotors, Barnes 44 ; but not 


if theſe words are left out. 

Leave granted to enter Judgm ent on an 
old warrant of attorney in Miclaclinas term, 
on affidavit that defendant was iv ing in Ire- 
land on the 18th of September preceding 


reaſonable length of time for di ſtance. Harde 


54. 
If the warrant of attorney is 910 en to a How to enter 
ſeme ſole, and ſhe marries bef 8 agment - SER given 

O àA leme 
is entered up, application mutt be made for Cle.” whe 


leave to enter it up by the huiband and Wife, afterwards 
founded upon an aſtidavir | provin their mar- marries. 
riage. Vide K Bur. 1471. ” 

If the Jud {oment is to be entered up in In term 
term, make the following affidavit; ingroſs app 


it on a treble ſixpenny (tampr paper, and Iwear. 
lame before ajudge. 


| In 1 Common Pleas. 

3 Jeun Denn, Plain tiff, 
= and 

G Richard Fenn, Defendant it. AR ndavit. 
Job Denn, of Fleeieſtreet, London, hoſier, 
the above named plaintiff, and Ricker Budd, 
of the ſame place, yeoman, ſeverally mak . 


4's 


oath and ſay, And firſt this deponent Fob 
Dean for himſelf ſaith, That the if SENS med 
defendant Richai d Fenn being juſtly indebted 


"BO 
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Leave to enter up judgment at the ſuit of Fr e gien to. 


448 


In vacation. 


Judgment on 2 


unto this deponent, in the ſum of twenty 


pounds, for goods fold and delivered, and 
work done (here ſet forth the conſideration), 
did, in order to ſecure unto him this depo- 
nent the ſame, execute unto this deponent 
the warrant of attorney hereto annexed ; And 
this deponent further ſaith, That the whole 
of the {aid twenty pounds is now juſtly due 
and owing unto him this deponent, and that 
he verily believes the ſaid Richard Fenn is now 
living, he th's deponent having ſeen, and 


converſed with him two days ſince ; and this 


deponent Richard Budd for himſelf faith, 


That he was preſent, and did ſee the faid 


warrant of attorney executed by the ſaid de- 
fendant, and that the name Richard Fenn, let 
and ſubſcribed at the foot thereof, is of the 
Proper hand-writing of the ſaid Richard Fen, 
and that he did ſign, ſeal, and as his act and 
deed deliver the fame, in the preſence of this 
deponent; and that the name R. Budd ſet and 
lubleribed as the witneſs to the faid warrant 
of attorney, 1s of the proper hand-writing of 
this deponent. 


Before the judges go into court, ſpeak to 


one of the ſecondaries, who will take you in- 
to the Treaſury-chamber, where you will 
move upon this affidavit for leave to enter 


up the judgment, which will be granted of 


courle; in the evening draw up the rule at 


the ſecondaries; pay 5s. and ſign judgment. 
F in vacation, take the affidavit to a judge, 
who will grant an order for that purpole, pay 

45. 3 prepare on a flip of parchment warrants 


of attorney for the plaintiff and defendant 
; thus, mentioning the term. 


Warrant of Attozney, 449 


Middleſex, to wit, John Denn puts in his 

place S. U. his attorney, againſt Hic 

Fenn, late of Meſtminſter, in the ſaid county, 

hoſter, in a plea of debt. | 

Middleſex, (.) The ſaid Richard Fenn 

puts in his place 7. B. his attorney, at the 
ſuit of the ſaid John Denn, in the plea afore- 
ieee 
Then vrepars ſudiniient which is done by | 
entering an incipitur of the declaration, on a 
double half-crown ſtampt paper ; take the 
warrants of attorney to the clerk of the war- 

rants, who will fign the judgment paper 
(annex the rule thereto), pay 8d.; go to the 
prothonotaries office, and the clerk will 
fign the judgment, and tax che coſts; pay 
6gnings. $5. 4d. 3 after this take out execu- 
tion. e 
Middleſex, (f. ) Richard Fenn, late of 1 A Declaration 
minfter, in the ſaid county; hoſier, was ſum- . GP; EIN 
moned to anſwer John Denn in a plea, That 3 on 
he render to the ſaid John forty pounds of che roll. 
lawful money of Great Britain, which he owes 
to, and unjultly detains from him; and there- 

upon the ſaid John, by S. U. his attorney, 

| complains, That whereas the ſaid Richard, on 
the day of in the year of our the date of 
Lord 1783, to wit, at Weſtminſter, in the de Warrant. 
laid county, borrowed of the ſaid John the 
jaid forty pounds above demanded, to be 

paid to the ſaid John when he the ſaid Rich- 

ard ſhould be thereto afterwards requeſted ; 
| Yet the ſaid Richard (although often requeſt- 
ed, Sc.) hath not yet paid the faid forty 
| pounds above demanded, or any part there- 
al, to the ſaid John, but he to pay the ſame, 


We 
1 8 O 


450 Audgment on a 


or any part thereof, to the ſaid John, hath 
hitherto wholly refuſed, and ſtill refuſes; 
wherefore the ſaid John faith he is injured, 

and hath ſuſtained damage to the value of ten 
Pounds, and therefore he brings his ſuit, 

. 

| Judgment by And the ſaid Richard, by Joſeph Jens 
nil diet, his attorney, comes and defends the wrong 
and injury, when, Sc. and ſays nothing 
in bar or precluſion of the ſaid action of 

the ſaid John, by which the ſaid John re- 
mains therein undefended againſt the ſaid 
Judgment Richard; Therefore it is conſidered, That the 
e „ aid John recover againſt the ſaid Richard his 
GY 1783. ſaid debt, and allo 635. {or his damages, by 
:--...."... occaſion of the detaining the ſaid debt by the 
= court here adjudged to the ſaid Fohn. by his 
Mercy. aſſent; and the ſaid Richard, in mercy, &c, 
It by ron ſum To the end of declaration; And the ſaid 
informatus. Nichard, by Joſeph Bruce his attorney, comes 
and defends the wrong, and injury, when, 
Sc.; and the ſame, attorney of the faid 
| Richard ſays, That he is not informed by the 


ſaid Richard of any anſwer to be given for the 


taid Richard in the premiſes, nor doth he fay 
any thing in bar or precluſion of the ſaid ac- 
tion of the faid John, by which the ſaid Fotn 
remains therein undefended againſt the faid 
Richard: Therefore it is conſidered, That tie 
ſaid John recover againſt the ſaid Richard 
(exactly as in the other judgment). 
Bur if the defendant gives a bond with 1 
warrant of attorney, then your affidavit Wil 
vary, and muſt be thus: . 


In 


Sms © 2 on, FRY te.” ts: Doons „„ 


— 


| writing of the ſaid defendant C. D. and that 


ſum of 200). and intereſt for the ſame, after 


year, enter into 3 duly execute the war- 


5 Warrant of Attoꝛnen. 451 
In the Common Pleas. | 
_ 5 J . Plainti 655 
and 


C. D Defcodane. 
5. G. of, Sc. the above- named plaintiff, amaavie ort 
and J. H. of, &c. Gentlemen, ſeverally make money being 
oath and ſay, And firſt this deponent F. G. due on bond, 


for himſelf faith, That the above defendant aud off the 


execution of 


is and ſtands juſtly indebted unto him this Sarrant of at 


deponent, in the ſum of 200. upon and by torney. 
virtue of a certain bond or obligation, bear- 

ing date the 21ſt day of January laſt paſt, 
entered into by the ſaid defendant to this de- 
ponent in the penal ſum of 400. conditioned 

for making void the ſame on payment of the 


OE rate of 5/. per cent. per annum, on the 6th 
day of Fuly alt paſt, and alſo the ſum of — 
for intereſt thereof; And for the better ſecur- 
ing to this deponent the payment thereof, 
the ſaid C. D. did, on the ſame day and 


rant of attorney hereto annexed; And this 
deponent further ſaith, That he verily be 
heves the ſaid defendant is now living, he 
this deponent having ſeen and convers'd i with 
lum two days fince : And this deponent F. P. 
for himſelf ſaith, That he was preſent, and 
did ſee the warrant of attorney hereto an- 
nexed, duly executed by the ſaid defendant, 
and that the name C. D. ſet and ſubſcribed 
at the foot thereof, is of the proper hand- 


he did ſign, ſeal, and as his act and deed de- 
liver the ſame, in the preſence of this depo- 
dent; and that the name 3 P. ſet and ſub- 


G g ſcribed 


|: Judgment, &cc. 


ſcribed as the witneſs thereto, is of the proper 2 
hand- writing of this deponent. If you enter V 
up judgment on a bond and warrant of attor- | h 
ney, declare on the bond 1. and enter up r. 
5 the judgment thus: p 
jodement by And the ſaid C. D. by J. K. his attorney, le 
confeſſion in comes and defends the wrong and injury | |: 
debt on bond. Yhen, Sc. and ſays, That he cannot deny n 
the ſaid action of the ſaid J. G. nor but that  -c 
the ſaid writing obligatory is the deed of him tt 
the ſaid C. nor but that he owes to the ſaid 7. h 
the ſaid 400. in manner and form as the (aa 1 
Jadgwents J. hath above declared againſt him: I is there- hi 
1 Föore conſidered, That the {aid J. recover againſt ſe 
113. the ſaid C. his faid debt, and alſo 635. for his al 
e damages, which he hath ſuſtained as well by m 

| occaſion of the detaining thereof, as for his 
coſts and charges by him about his ſuit in Cc 
this behalf expended, adjudged by the court w 
„ here to the ſaid J. by his n and the ſaid th 
| Mercy. B. in mercy, . ſa 
ny ſh 
ta 
Judgments, | 5 
OR a judgment by nil dicit in debt, or th 
non ſum inſormatus, ſee title Judgment on 05 
Marrant of Atior ney. p. 450. 50 
Jadgment by And the ſaid Richard, by J. T. his attor- on 
 Cognovit ae. ney, comes and defends the wrong and in- th 
e * jury, when, Sc. and ſays, That he cannot al 
deny the ſaid action of the ſaid John, nor but 0 
that he did undertake and promiſe, in man— 5 
ner and form as the faid John hath above 0: 


thereof complained againſt him; nor but that 


the ſaid John hath ſuſtained damages, by 0C- 
caſion 


caſion of the 3 of the ſaid ſe- 
veral promiſes and undertakings, to aol. as 
he the ſaid 7obn hath above in his ſaid decla- 


453 


ration ſuppoſed ; and hereupon the ſaid Joby 


prays, That the ſaid damages fo acknow- 
ledged, together with his expences and coſts, 
laid out by him about his ſuit in this behalf, 
may be adjudged to him, Sc. Therefore it is 
E confidered, That the ſaid John recover againſt 
| the ſaid Richordhis damages aforeſaid, fo by 


Tv: THOR 
ügned 1oth 
Nor, 1783 


him in form aforeſaid acknowledged, and allo 
100. for his coſts and charges by the court 


here adjudged to the ſaid Jobn, by his al- 


ſent, which ſaid damages, in the whole, 
amount to 301. and the ſaid Richard, i in 


mercy, Sc. 


Mercy. 


And the aid 65 by 5 7, K. hex attorney, The like 


comes and defends the wrong and injury, 
when, Sc. and ſays, That ſhe cannot deny 
the ſaid action of the ſaid . nor but that the 
ſaid bond is the deed of the ſaid F. nor but that 


againſt an 
admin: ira! dor 


F: in debt 


the the ſaid C. adminiſtratrix as aforeſaid, de- 


tains from the ſaid . the ſaid 1007, in manner 
and form as the ſaid A. hath above complain- 


ed againſt her; Therefore it is conſidered, That judgment 
the ſaid A. recover againſt the ſaid C. admi- ined 


niſtratrix as aforeſaid: his ſaid debt, and alto; 
6/. 105. for his damages which he hath ſuſ- 
tained, as well by occaſion of the e 


Aa 
17 Jo. 


the ſaid debt, as for his coſts and charges by 
him about his ſuit in this behalf expended, 


adjudged to the ſaid H. by his aſſent, to be 
levied of the goods and chattels which were 


of the ſaid F. ar the time of his death in her 
bands to be adminiſtered, if ſhe hath ſo much 


98 3 thereof: 


454 


: Mercy. 5 
The like 


: Judgment in 
caſe. | 


Judgments. 


thereof; and if ſhe hath not ſo much thereof 


in her hands to be adminiſtered, then the ſaid 


60. 10s. being the damages, colts, and charges 
aforeſaid, to be levied of the proper goods 
and chattels of the ſaid C. and the ſaid C. in 
erer, Wes 


And the faid C. by 7, K. her attorney, 


comes and defends the wrong and Injury, 
when, Sc. and ſays, That ſhe cannot deny 
the ſaid action of the ſaid A. nor but that the 

ſaid F in his life-time, did undertake, and 


| _ promiſe, in manner and form as the ſaid /, 


| hath above thereof complained againſt him, 
nor but that the ſaid A. hath ſuſtained da- 
mages by reaſon of the not performing the 
aid promiſes and undertakings to 2 f. as the 
ſaid A. hath above ſuppoſed ; and upon this 
the ſaid A. prays judgment, and his dama- 
ges ſo acknowledged, together with his coſts 


5 1 charges by him about his ſuit in this be- 


judgment 
ſigned 
day of 


1783. 


half expended to be adjudged to him, &c, 
| Therejore it is conſſaered, That the ſaid A. re- 
cover againſt the ſaid C. adminiſtratrix as 
aforeſaid, his ſaid damages, ſo above ac- 
know! ledged, and alſo 67. 10s. for his coſts 
and charges by him laid out about his ſuit in 


this behalf, adjudged to the ſaid 2. by his 


aſſent, to be levied of the goods and chattels 
which were of the ſaid F. at the time of his 
death, in her the ſaid C.'s hands to be admi- 


niſtered, if the hath ſo much thereof in her 


hands to be adminiſtered ; and if the hath not 


fo much thereof in her hands to be admini— 


ſtered, then the ſaid 30. 10s. being the colts 


and charges atorclaid lo ad} udged to the ſaid | 


A. 


$5 


adminiſtered (except goods and chattels to 


in the hands of the ſaid D. unadminiſtered 


Tudgments. 455 


J. to be levied of the proper goods and 

chattels of the laid C.; and the Taid ein 

mercy, = Mercy. | 
Enter the declaration, and plea of plene ad- judgment of 
miniſtravit; and hereupon the ſaid A. in as aſfets in u- 

much as the ſaid . does not deny the ſaid“““ 
action of the ſaid A. but admits it to be vide c. 
true, that ſhe, the ſaid D. hath not any Eatries, 429. 
goods or chattels, which were of the ſaid F. 

: It the time of his death, in her hands, to be 


the value of 100!7. as aforeſaid), he, the ſaid 
A. prays judgment, and his damages, on 
occaſion of the non- performance of the ſaid 
ſeveral promiſes and undertakings, to be le- 
vied of the goods and chattels ſo remaining 


as aforeſaid, and of other 758 and chattels 
which were of the ſaid J. at the time of his 
death, when, after final judgment in this 
reſpect, they ſhall come to the hands of the 
ſaid D. to be adminiſtered; therefore it is 
conſidered, that the faid A, recover againſt 
the ſaid D. his damages ſuſtained by reaſon. 
of the premiſes aforeſaid, to be ſo levied ; 
but becauſe it 1s unknown to the court of 
our Lord the King now here, what damages 
te faid 7. hath ſuſtained. by reaſon of the | 
' premiſes aforefaid, therefore the ſheriff is 
commanded, that by the oath of twelve 
— honeſt and lawful men of his bailiwick, he 
diligently inquire what damages the ſaid A. 
hath ſuſtained by means of the premiſes 
aforeſaid, as for his coſts and charges by 
bim about his ſuit in this behalf expended; 
and that the inquiſition which he ſhall there- 


8 upon 155 


A 
p [ 
1 
\ ' 
R 
i 
1 
i 
\ i 
\ ; 
1 0 
+ 4.4 
1 
. | 
i 
"ab, | 
1 
_ 
+> 
0 
45 
4 ” 
ny 
"] 
” 4 ; 
ow 1 
F 10 
14 i 
lt | 
E 27 ' 
11 
2 77 
_— | 
ih 
T5 \ : 
L LW + 
Þ+ #20) 
W 1 "45 
FF hf 
T4 WO ] 
1 . [ 
Phil 
LW 1 
FE 
. * , y 
Hal 
1 
1 Hh, U i 
oF ag! 
\ g F 4 
4 1 
1 , 110 [| 
* ' 
— } 
n 
f 4 
4A 
» 1 1 
V .* 
= 
1 i 
_ b 
18 
1 { 
þ © 
4 390 
12 
1. 
q * 1 1 4 ; 
= 122.4 
. OS 1 ' 
” t 
\ l 
” o 
* 1 ö 
Lt 2 27 
1 
1441 ? 
$ i 
3 "3+ vi} 
17 \ LEY 
\ l 4 I 
a 
5 & 
f N X 
l NP by 
o 4 
11 1 
ef] [1 
ih : 
wait 3 
q: 5 


#3 


. 
1 

140 
. 


—_—_— — 
1 — — 2 
— = - 


—_ Judgments, | 


vpon take he make appear to our juſtices at 


| 1 find, upon 
inquiry, that 
the ory of 


Weſtminſter, on the morrow of All Souls, un- 
der his ſeal, and the ſeals of thoſe by whoſe 
oath he ſhall take that inquiſition; the fame 
day is given to the parties aforeſaid, &c. at 
which day came here the ſaid 4. by his ſaid 
attorney, and the ſheriff, to wit, W. K. and 


L. M. Eſquires, ſheriff of the ſaid county, 


return a certain r by him taken, 
e on ee d ö 


which it is found, that the ſaid A. hath ſuſ- 
tained damages by reaſon of the premiſes, 


expended, to 1501. and for thoſe coſts and 


the coſts upon aforeſaid above found ; ; and alſo gl. 105. for 


this judg- his ſaid colts and charges, by tne court 
ment upon 


lene adnini· here adjudged of increaſe to the ſaid A. by 
 firavit only; his aſſent; which damages in the Whole 


Although the amount to 1590. 105. to be levied of the 
entries in 


goods and 8 WE which were of the ſaid 
the old books © 


"ace different; I Bt the time of his death, when ſuch goods 
but they ate and chattels ſhall hereafter come to the 


all in cebt, hands of the faid D. if ſo much theres 
and therefore: 


thall come to the hands of the fa: id D. 
I believe, they 


uſed to take be adminiſtered; and if ſhe hath not ſo much 


| the coſts out thereof, Sc. as in p. 454. 


of the penalty. This judgment is firſt ſigned on a treble 


14. ſtampt paper (notice mult be given in 
the uſual An s £KECUTE the Inquiry), and 


the 


in the 
twenty-third year of the reign of our ſaid 


Lord the now King, by We oath of twelve 
honeft and lawful men of his bailiwick, by 


over and ibove his colts and charges by . 
charges to 205. Therefore it is conſidered, 


the King: that "the faid A. recover againſt the ſaid D, 
Bench taxes his damages aforeſaid, by the inquiſition 


J udgments. 


the plaintiff's debt muſt be proved before 

the ſheriff. | 

To the end of the demurrer 1 At a on 

which day, before our Lord the King, at demerrer to 

Neſtminſter, came the parties aforeſaid ; and ge eres. 

hereupon the premiſes being ſeen by the raid: e 

court, and fully underſtocd, it appears to 

the ſaid court here, that the ſaid plea of the 

ſaid 4. by way of reply to the faid plea of 

the ſaid C. and the matters therein con— 

rained, are ſufficient in law for the ſaid A. 

to have and maintain his ſaid action againſt | 

the ſaid C. as the ſaid A. hath above al- 

ledged, for which the ſaid A. ought to reco- 

ver his damages by occaſion of the pre- 

miles z but becauſe: it-18 unknown to the 

court of our Lord the King, now here, what 

damages the ſaid A. hath ſuſtained by the 

means aforeſaid, the ſheriffs arc commanded 

(as in a judgment by default). 
Enter all the proceeding to the end e 20 

the iſſue, then go on thus: At which day in the caie cf 

comes here the ſaid C. by his ſaid attor- a nonfut. 

ney; and the ſaid A. (although ſolernnly 

called) cometh not; and it appearing to 

the court here, that the ſaid A. hath neglect- 

ed to bring the iſſue above joined on to be 

tried, according to the courſe and practice 

of the ſaid court; therefore, according to 

the form of the ſtatute in ſuch caſe made 

and provided, I is conſidered, by the ſaid 

court here, that the ſaid 4. take nothing 

by his ſaid writ, but that he and his pledges 

to proſecute, to wit, John Doe and Richard 

Koe, be in mercy, Sc.; and that the laid 

A. go thereof without day. And it is further 

NV conſidered, 
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a repl cation 
cord, on a 


rule to pro- 
duce. 


| Caſe, | 
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nies aforeſaid; and the ſaid C. D. hath not 
here in court the record of the ſaid judg- 
ment by him above in his plea aforeſaid 


Retraxit in | 


Judgments, 
conflletih, that the ſaid C. recover again. 


the ſaid A. 147, 105. for his coſts and 


charges, by him, about his defence in this 


behalf ſuſtained, adjudged by the court here 
to the ſaid C. at his requeſt, according to 


the form of the ſtatute in that caſe made Ad 
provided ; and that the ſaid C. have his exe- 


„ cution thereof, c. 
| Judgment on 


To the end of the iſſue. At vhich' dey here 
come the parties aforeſaid, by their attor- 


alledged, but makes default of producing 


the ſaid record. Therefore it is confidered, 
that the ſaid 4, ought to recover his da- 
mages by reaſon of the premiſes; but be- 
: caule it is unknown to the court here what 
damages the ſaid A. hath ſuſtained by the 


means aforeſaid, the ſheriff is commanded, 


that by the oath of twelve good and law- 


ful men of his bailiwick, he diligently in- 
quire what damages, Oc. (as in a Judgment 


by default), 


Entry of a retraxit after plea pleaded, and 
a conieſſion given, or xelidta ver Acatione.— 


At which day came here the parties afore- 


ſaid, by their attornies aforeſaid z and here- 
upon the ſaid C. relinquiſhes his ſaid plea 
by him above pleaded, and ſaith, That he 


cannot deny the ſaid action of the ſaid 4: 
nor but that he did undertake and promile, 


in manner and form as the ſaid A. hath 


above complained againſt him; nor but 
that the ſaid A. hath ſuſtained damages by 


83 
occaſion of the non- performance of the ſaid 


ſeveral 


ſeveral promiſes and undertakings, to 20 J. 
as he, the ſaid A. hath above, in his ſaid 
declaration, ſuppoſed : and hereupon the ſaid 
A. prays, that the ſaid damages fo acknow- 
ledged, together with his coſts and charges 
laid out by him about his ſuit in this behalf, 
may be adjudged to him. Therefore, Sc. 

(as in a judgment by COON). 
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Executions, 


O be ingroſſed on a 24. 6d. ſtampt 

1 parchment, and to be ſigned by the 

prothonotaries; pay 4d. each, ſeal. 7d. and 
if. a teſtatum, 8d. ſigning, ſeal 15, 24. 

If the judgment be in debt on bond, levy. 
| the money due to plaintiff, with all the ex- 
pences of the levy, ſheriffs poundage and offi- 

ers fees, which is taken out of the penalty. 

If it be levied upon a judgment in caſe, 
then only levy the damages recovered with 
the colts; in this caſe, add the coſts to the 
damages recovered, and oy are all called 
damages in the writ. 
here ought not to be two executions Cannot be 
exiſting at the ſame time; but you may tuo execu- 
have a ff. fa. firſt, and if the ſheriff does not ons. 

levy to the amount of the debt, or damages 
recovered, you may have a ca. /a. for the re- 

lidue; in ed cale, the ſheriff ſhould return 
the f. fa. and the levy thereon firſt, which 
ougght to be recited in the ca. /a.; but if he 
docs nothing on the F. fa, then there is no 


neceſſity 5 


Executions. 


neceſiity to take notice thereof f in the ca. 2 

of its having iſſued. : 
An elegit may be had after a ff. fa. but if 
An leet & N. 
5 once the body is taken, there cannot be a 5. 
F. 2 fa. or elegit; for the body is deemed the 


s * * 
l e 
r = "T4 


1 
ered. 
} 
14 
1 . 
= j 
by g U 
iz I} 
4 
n it 
8 164 
ty; e 
a 
_ 
4 
127. 9775 1 
44 43 b 
t hag 
5 * if 
: 1 ' 
| 
* 4 
2 N 8 if 
1. 
1 
: JS: 
1 
1 
f 
th i 
"Ns 8 
wh : 
* 
o . 
}s 
\ 4 U 
44 
1 
4 
un * 
Wn þ ; 
„ 4 
—_—- 
Mk Z 
= . 
by 
f 
4 
2 
* 
* 
x 
EN ' 
y : 
N 
4 
i! if 
of i 
tu ' 
+. 
MT ! 
= Oy x C 
1 
= 
. I 
1 | 
a 4 if 
1 » 1 
. 
—_— 
* 4 1 
o 9 U 4 
Un 4 N 
1 
o 2 # 4 
f l 
- ' mJ oh 
\ 
[ 
43: ON 
\ 1 f 
=_ . 
* . N } 
4 
1 t 21215508 
7 1 7 5 t 
HI 
+ 1854 | 
+ «of | 
— 11 5 
= 1 ＋ U 
1 
1 {KK 4 
+ i ; * 
5 ij 
+ th: 4 5 
ei 
43 ; 
* 48 | 
us * 
*: 
n. 
gs A 5 
= by a 
a ans 
= f. 
5 
. i 
4 
8 ; 
2 
* O16 
© Ky 
4 i i 
5 if, ) j 
. i ry | 
* vl 1 o 
4 0 
* N 
F 1 | 
1 4 
Þ * 
. 16 
MY 


_— ESC ST 

IW 
— 

g REAP 
S ne ne Ea 
8 I ling 
SIS — 


Tas — * 22 
9 — — — —— ESD E = 
— 2 n 1 e N 
E eg nan on I con—_ Os _ 
6 — SEES — 
5 a - IG EE fe = : 
1) SI EE of 
bd <a> One yp 
*- —_— _— —_— __ pg D_ * * . "= 
— — — a 
= T PX == 
_— ED 
— oa = a ; 


— — 
9 o wp 
r 
2 7 e inf 
2 
8 
— — 
Enos, 


= So. 


5 To be ſued. 


year and a 


day. 


higheſt ſatisfaction the plaintiff can have. 
| Theſe executions mult be ſued out within 
out within a g yeor and a day after the judgment ſigned; 
and the time is to be accounted from the 


Ce fo. in debt. 


eo the Third, 
8 by the grace of God, of by the graceof God, of 
Great Britain, France, 
and Ireland, King, de- 
fender of the faith, 


day of ſigning the judgment. Barnes 197. 
e 12 it he. taken out and returned within 
the year, there needs no ſcire facias before you 
ſue out another; and it is uſual to aw ard the firit 
on the roll with the ſheriff's return chereon. 


The like in caſe. 
George the Third, 


Great nals France, 


and Ireland, King, de- 


fender of the faith, 


Sc. To the ſheriff of Sc. To the ſheriffs of 


Middleſex, Greeting, 
We command you, 
that you take C. D. 


late of Weſiminſter, in 


your county, yeoman, 


if he be found in your 
bailiwick; and him 


ſaſely keep, ſothat you 


may have his body be- 


fore our ay at 


IVeſtminſter, on the 
morrow of Ali 5 to 
ſatisfy A. B. of 2, 1001. 


which the faid 4. B. 


lately 


London, greeting: We 


command you, That 
you take Richard Henn, 


late of London, yeo- 
man, if he be found 


in your bailiwick; and 


him fſately keep; fo 


that you may have his 


body before our Jut- 
tices at Weſminſter, 
on the morrow of A. 


Souls, to ſatisfſy t 


Denn Sol.; which 


Vere achjudg red to the 
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Ertcutions. 


Jately in our court, 
before our juſtices at 


Weſtminſter, recovered 
againſt him; and alſo 
ſixty- three ſhillings, 


which in our ſaid court 


were adjudged to the 
ſaid A. for his dama- 


ges, which he had b 


Occaſion of the detain- 


ing that debt, where- 
of the ſaid C. D. 

convicted; and have 
there this writ, Wit- 
neſs, Alexander Lord 


Loughborough, at Meſt- 


minſter, the gth day of 
Juby, in the twenty- 
third year of our reign. 
5 7 Nizon. 

Levy 653. 35. be- 


fides poundage, officers 


fees, aud all other inci- 
dental expences. 


In covenant. 


For his damages, 
which he had, by rea- 


ion of a certain breach 
of covenant, made be- 
tween the ſaid John 
and Richard, whereof 
the ſaid Richard is con- 
victed, Oc. 


ſaid John in our ſaid 


court, before our juſ- 


tices at Weſtminſter, 


for his damages, which 


he had, by reaſon of 
the non- performance 
of certain promiſes and 
made 
y by the ſaid Richard to 
Jobn at Lon- 


don, whereof the ſaid 


undertakings, 


the ſaid 


Kichard 1s convicted ; 
and have there this 


writ. Witneſs, Alex- 


ander Lord Lough) . 


rough, at Weſtminſter, 
the gth day of Jah, 
in the twenty-third. 
year of our reign. --:- 


7. Nixon. 


: Levy the | whole . 


In ejeltment for damages. 

For his damages, 
which he had, by oc- 
caſion of a certain 


treſpaſs and ejtetment 
of farm, done to the 
ſaid John, by the ſaid 


Richard, br þ in your 
county. 


Treſpaſs 
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Executions. 


Treſpaſs and aſſault. 


For his damages, 


which he had, by oc- 
caſion of a certain 
treſpaſs and aſſault, 


made on the ſaid Fohy 


by the ſaid Richard, at 
Weſtminſter, in your 
vr 5 whereof, Sc. 


Treſpaſs. 5 


For his damages, 
which he had ſuſtain- 
ed, by occaſion of a 

certain treſpaſs done 
to the ſaid John, by 

the ſaid Richird, at L. 
in your county. 


For the defendant. 
To ſatisfy Richard 


Fenn IAI. 105. which 
were adjudged to the 
ſaid Richard in our 


court, before our juſ- 
rices at Weſtminſter, 


thro' the diſcretion of 


the ſaid Juſtices, ac- 


cording to the form 
of the ſtatute in ſuch 


caſe made and pro- 
vided, for his coſts 


and charges by him 
laid out about his de- 
fence, 


Replevin. 
For his damages, 
which he had, by oc- 
caſion of the taking 
and unjuſtly detaining 
the cattle of the ſaid 


John, at W. in a cer- 


tain place called the 
H. in your county; 


8 whereof, Oc. 


For wordt. 
For his damages, 
which he had, by oc- 
caſion of the peaking 
and publiſhing certain 
falſe and ſcandalous 


: words by the ſaid Rich- 


ard of the ſaid John, at 


London, in your baili— 
Wick; whereof, Cc. 


On a nonſutt, 
To ſatisfy Richard 
Fenn, 1201, 10s, which 
were adjudged to the 
ſaid Richard in our 
court, before our 1u!- 


| tices, at Weſtimiil e, 7 
thro! the diſcretion of 


the ſaid juſtices, ac- 
cording to the form of 
theſtatute in ſuch calc 


made and provided, 


for his coſts and char- 
ges which he hath ſut- 


rained, by reaſon ot 


the 


Executions. 


fence, in a certain plea 
of treſpaſs, on the 
caſe proſecuted in our 
ſaid court, by the ſaid 
Jobn againſt the ſaid 
Richard; and have you 


there this writ, Wit- : 


neſs, Sc. 


In a penal action. 


To ſatisfy us and 


Jon Denn, who ſues 


as well for us as him- 


ſelf in this behalf, 
450d. debt, which the 


ſaid Zohn, who ſues as 


_ aforeſaid, in our court, 
before our juſtices, 

recovered againſt the 
ſaid Richard (that is 


to ſay), one moiety 


to the ſaid Fobn, IR 
ſues as aforeſaid, 


his own proper "as; 


and the other moiety 
thereof, to our own 


proper ule, according 
to the form of the ſta- 


tute in ſuch caſe made 


died 


the falſe claim of the 


ſaid John, in a certain 


plea of treſpaſs, on the 


caſe proſecuted in our 
ſaid court, by the ſaid 


John againſt the ſaid 


bee and have, 
Fur an adminiſtrator. 


To ſatisfy John 
Denn, adminiſtrator of 


all and ſingular the 


goods and chattels, 


rights and credits, 
which were of Fames 


Wren, deceaſed, who 
inteſtate, or 
and alſo 
. * his da- 


mages, which he ſuſ- 
thereof, to wit, 2250. 


1000. debt; 


tained, as well by oc- 
caſion of the detaining 


o the ſaid debt, as for 

his expences and coſts 
laid out by him in 
proſecuting the ſaid 


ſuit; whereof the ſaid 
Richard | iS conyicted, 


A 
and provided; whereof the ſaid Richard | 18 


convicted; and have there, Sc. 


If the execution be taken out after a fei. fa. 
then, after the words, “ whereef he is con- 


© wifted;” ay, © And whereof in our fame 
ec court, before our Julices, } it is conſidered, 


0 That 5 


464 Executions, 


8 


That the ſaid Joby have his execution 
againſt the ſaid Richard of the debt and 
« damages aforeſaid, by the default of the „ 
cc ſaid Richard; and have there this writ. 
cc Witneſs, Sc. 1 
If the defendant is not to be font in 
the county, where the venue is laid, you muſt 
then {ſue out a feſtatum, which is generally 
done in the firſt inſtance (tho' properly a 
Pide Barnes ca. ſa. ought firſt to iſſue to warrant the 4% 
e zatum) 3 the form of which is as follows : 
Feb cs; - eie, ETC. (te the end of the firſt writ, 
fa, ( convitted).” And our ſaid ſheriff of Middle- 
ex, at a certain day now paſt, returned to 
our juſtices at MWeſtminſter, That the ſaid 
Richard was not found in his bailiwick; IM : 
whereas it is teſtified in our ſaid court, Thar þ 
the ſaid Richard lurks and wanders up and 
down in your county; and have there this 
writ, Witneſs, Sc. (pay ſigning at protho- WW 
notaries 84d. ſeal Is, 24.) if no ca. ae. firſt 
ſued out. 6 
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and ſealed; and is to iſſue only in the county h. 

where the venue is laid. The ſtationers have th 

them ready printed. Tf it be into another m 

. 8 county, it is called a feſtatum. Ew] 
| Tefe. There need not fifteen days between the 3 
15 - teſte and return of any ca. /a, or fi. fa. (ex- WF 
06 againſt bailer in cullatory ) Stat, 1 13 Car. 2. 
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If it be ſued out in term time, zefte the 


_ writ the firſt day of the term (although the 
judgment is not ſigned till four days after); 


if out of term, tefte it the laſt day of the term. 
By Stat. 29 Car. 2. the goods are bound 


only from the time of the delivery of the 


writ tothe ſheriff; bur lands are bound from 


the day of the judgment. 


It may be ſued out againſt peers as well 


as others; and if all the money is not levied, 
the writ muſt be returned before a n 
execution can be made out, becauſe the ſe- 


cond is granted on che deficiency of the firſt, 


Sale, 218, 


A fieri facias being executed fraudulently, 


a f. fa. at the ſuit * another afterwards, | 


ſhall ſtand good, and be preferred. I Wits. : 


44. 


The meriff, that begah the execution, ſhall Sheriff who | 
end it, tho' he is out of office, Salk. 323. begun the 
execution, 
and may ſell goods after he is out of his of: fall end it. 
999: | 
If the ſheriff return, That be has levied 
the goods, and that they remain in his hands 


for want of buyers, and he continues in office, 


a venditioni EXPORGs iſſues to make ſale thereof, 
by which he is compelled to make ſale. If 
he be out of office before he makes ſale, 
then ſue out a diftringas, directed to the new 
theriff, to diſtrain the old ſheriff to ſell; 
whereby he is compellable ſo to do; or you 
may move for iſſues againſt him to the value 
of the goods. 6 Med. 295, 236. 

On a ff. fa. upon a judgment againſt one 
partner, the ſheriff may take the goods of 

H h bo both, 


466 Executions, 
both, and the vendee ſhall have a moiety 
in common with the other. Comb. 217, 
If a man died in execution, formerly his 

executors were no farther chargeable ; but 
now, by Stat. 21 Fac. 1. c. 24. 1h be do die 
„in execution, yet the plaintiff may have an 
execution againſt his lands, goods, and chat- 
tels.“ Bur the Judgment muſt be revived. 
by 2 /ei- M.. : 
It does not abate by the plaintiff $ death; 
but the ſheriff muſt go on to execute his 
writ. Mod. Ca. L. Wy £4. 3 Sale. 322, 
6 Mod. 290. 

5 ad is entitled to a year's rent in 

; the caſe of an execution, without deduc- 
tion, and the ſheriff muſt take care of him, 
8 Ann. c. 14. . 1.5 but a ground landlord 
cannot come in for a year's rent on an exe- 
cution againſt an under leſſee; for the ſta- 
tute only extends to the immediate landlord, 
Str. 787.; but the landlord mult give the 
| ſheriff notice, or he is not bound. 1 Str. g/. 


Landlord. 


Fi. fa. in cal; Fi. 2 in debt. 


and chattels in 
bdailiwick of C. D. late 


Which A. B. 


George the Th ird, 


Se. To the ſheriff of 
Glouceſterſhire, Greet- 
- "ng $ 


We command 
you, That you cauſeto 
be levied of the goods 


of Glouceſter, in your 
county, yeoinan, 50ʃ. 
?, in our 
before our 


court, 
juſtices 


your. 


George the Third, 
Sc. To the ſheriff of 
Middleſex, Greeting: 
We command you, 
That you cauſe to be 
levied of the goods 
and chattels in your 
bailiwick of C. D. late 
of W. in your county; 
yeoman, as well as a 


certain debt ot 60/, 


which 1 


in our 
court, 


Executions, 


juſtices at Meſtmin- 


fer, recovered againſt 


; him, for his damages, 


which he had, by 
means of the not per- 


| forming certain pro- 
miſes and undertak- 


ings lately made by 
the ſaid C. to the ſaid 
A. B. at Glouceter; in 
your county; whereof 


the ſaid C. is convict- 


ed: and have you that 
money before our juſ- 
tices at Weſtminſter, 


on the morrow of All 


Saule, to render to the 
ſaid A. B. for his da- 
mages aforeſaid; and 
have there this writ. 


: Witneſs, Sc. 


If after 4 ſcire facias: 
whereof the ſaid C. is convifted,” ſay, * Aud 
whereof it is conſidered in our ſame court, 
That the ſaid A. have bis executi:n againſt 
the ſaid B. of the debt and damages afereſaid, 
by the default of the ſaid B.; and have there 


t 
| ce 
« 
ec 


Q.- 


* 


3 


cc 


court, before our Juſ- 
tices, at Weſtminſter, 
recoveredagainſthim, 
and alſo 635. which 


were awarded to the 
faid A. B. in our ſaid 
court, for his dama- 


ges, which he had, by 

occaſion of the detain- 
ing the ſaid debt; and 
have you that money 

before our juſtices at 
Wieſtminſter, on the 
morrow of All Souls, 


to render to the ſaid A. 
for his debt and dama- 


ges aforeſaid; whereof 


the ſaid C. is convict- 


ed; and have there 
this writ, Witneſs, 
5 &c. gn» 


af er the de. 


WV. 


ee this writ.” Witneſs, & c. 

F in aſſault, ſay, for his damages, by The like in 
© reaſon of a certain treſpaſs and aſſault, aſſault, 
e lately committed by the ſaid C. on the 
* ſaid A. at Weſtminſter, in your county.” 

If in covenant, © for his damages, which The like in 


0 he luſtained, by reaſon of a certain breach covenant. 
Hh 2 8 


468 


The like in 
ejectment. 


Ex ec ut ions. 


«: the ſaid 4. 


« 5 covenant made between the ſaid C. and 


For his damages, which he ſuſtained, by 


reaſon of a certain treſpaſs and ejectment 


committed againſt the ſaid 4. by the ſaid C. 


at E. in "Four county. 


7 eftarum f. fa. in caſe. 


George, Sc. To 


the ſherifis of London, 
greeting: We com- 
mand you, That you 
caule to be levied, &c. 
(to tbe end ef the fi. fa.) 
whereof the ſaid C. is 
convicted: And our 
 theriff of Midaleſex, at 
a certain day now paſt, 
tent to our juſtices, 
That the ſaid C. had 
not any goods or chat- 
tels in his bailiwick, 
whereof he could cauſe 
to be levied the dama- 
ges aforeſaid, or an 
part thereof: Where- 
as it is teſtified in our 
ſame court, That the 
ſaid C. hath ſufficient 
goods and chattels in 
your bailiwick, where- 
of you may cauſe to 
de levied the damages 
aforeſaid, 
part thereof; and have 
there this writ, Wit- 


and every 


nels, Sc. 


Tefatum f faci in debt. 


George, &c. To the 


ſheriff of Middleſex, 
greeting, 
end of the H, ka.) 
whereof the ſaid C. 


Sc. (to the 


is convicted: And our 
ſheriffs of London, at 


a certain day now paſt, 


ſent to our juſtices, 
That the ſaid C. had 
not any goods or chat- 
tels in their baillwick, 
whereof they could 
cauſe to be levied the 
debt and damages a- 


foreſaid, or any * 
y thereof: Whereas it 


is teſtified | in our Rs 
court, That the ſaid C. 


hath ſufficient goods 


and chattels in your 
bailiwick, whereofyou 


may cauſe to be le- 


vied the debt and da- 
mages aforeſaid, 
every part thereof; 
and have you there 
this writ, Watnels, 
6 

A Nen 


and. 


Executions, 


A Non omittas fi. fa. 
George, Sc. To 5 


the ſheriff of Norfolk, 1 


greeting: We com- 


mand you, That you 


omit not, by reaſon of 


liberty in your 
ö but that 
| you enter the ſame, 
| and cauſe to be levied to be made of the 
oods and chattels of 
the ſaid C. the ſum of 
401. part of the debt 
and damages, in the 


þailiwick ; 


of the goods and chat- g 
tels in your bailiwick 


of C. D. late of, &c. 


(the ſame as a fi. fa.). | 


Tefatum fi. I into 
Durham, in caſe. 


George, Sc. To the 


Reverend Father in 


God, by di- 


vine Providence lord 


| biſhop of Durham, 


greeting: We com 


mand you, That by 
our writ, under the 
ſeal of your biſhop- 
rick duly to be made, 
and to the ſheriff of 
the county of Durham 
to be directed, vo 
command him, that 
of the goods and chat- 
tels of C. D. late of, 

Sc. in his bailiwick, 
he cauſe to be made 


Fi. fa. for the reſidue 
in debt. 
Georze, Sc. greet- 

: Whereas (20 the 


| 25 of the fir . fa. % 
and you at that day 
returned to our juſ- 
tices, That by virtue 
of that writ to you di- 
rected, you had cauſed 


ſaid writ mentioned ; 


which money you had 
ready at the day and 
place in the writ men- 
tioned, as by the ſaid 
writ you was com- 
manded; and that the 
{aid C. had not any 
other, or more goods 


or chattels in your 


bailiwick, whereot you 
could caule to be le- 
vied the reſidue of the 
ſaid debt and dama- 
ges, Or any part there- 
of ; therefore we coin- 
mand you, that you 

cauſe to be levied of 
the goods and chattels 
of the {aid C. in your 

bailiwick, 647, 38. re- 
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Executions, 


gol.; which A. B. 
Jately in our court, 


before our jultices, at 


Weſtminſter, recovered 


againſt him, for his 
damages, which he 
had, by means of 
the not performing 
certain promiſes and 
undertakings, lately 
made by the ſaid C. 
to the ſaid A. B. at 
Weſtminſter, in the 
county of Middleſex ; 
whereof the ſaid C. 
was convicted; and 
have you the ſaid mo- 
ney before our juſ- 
tices at Weſtminſter, 


on the morrow of All 


Souls, to render to the 
iaid A. B. for his da- 
mages aforeſaid: And 
our ſheriff of Middle- 
fex, at a certain day 
now paſt, returned to 
Our faid juſtices, That 
the ſaid C. had not 
any goods or chat- 


tels in his bailiwick, 


vuhereof he could cauſe 
to be levied the da- 
mages aforeſaid, or 
any part thereof: 


Whereas it is teſti- 
fied! in our {ame court, 


„„ That 


ſidue of the ſaid ſun; 
of 103. 38. which the 
ſaid A. recovered a- 
gainſt him in our ſaid 


court, for his ſaid debt 


and damages; and that 
you have that money 
before our juſtices at 


Weſtminſter, on the 


morrow of All Souls, . 


to render to the ſaid 
A. for the reſidue of 


the ſaid debt and da- 
mages; and have you 


there this writ. Wir- 5 
neſs, Sc. 


Fi. fa. de Bonis ecclb. 


ſiaſticis, in debt. 
George, Sc. To the 
Right Reverend Fa- 
ther in God, Thomas, 
by divine Providence 
lord biſhop of Lincoln, 
greeting: We com- 
mand you, That of 
the eccleſiaſtical goods 
of C. D. late of, &c. 
clerk, in your dioceſe, 
you cauſe to be levied 
1000. for adebt, which 
A. B. in our court, be- 
fore our juſtices 2t 
Weſtminſter, recovered 


againſt him; as allo 


635, which were ad 
Judged to the laid A. 5. 


in 


That the ſaid C. hath in our ſaid court, for 
ſufficient goods and his damages, which 
—_ in your coun- he had, by occaſion 
y palatine; whereof of the detaining that 
9 5 ſheriff of your debt: and have you 
county palatine may that money before our 
cauſe to be levied juſtices, at I/eſtmin- 
the damages aforeſaid, er, on the morrow 
and every part there- of All Souls, to render 


of; and have you there to the ſaid A, Bs»: tor: 


this writ. - Witneſs, his debt and damages 
Sc. 1 8 aforeſaid, whereof the 
| flaid C. is convicted: 
And our herif of Middleſex, in three weeks 
of the Holy Trinity laſt paſt, ſent to our juſ- 
tices, at meſiminſier, That the 1aid C. D. had 
not any goods or chattels, nor a lay fee in 
his bailiwick, whereof he could cauſe to be 
levied the debt and damages aforeſaid, or 
any part thereof; and that the ſaid C. D. 
a beneficed clerk, to wit, rector of the 5 
riſh and pariſh church of WM. in the county 
of B. in the dioceſe of Lincoln; and have 
you there this writ. Witneſs, Sc. To be 
figned by the prothonotaries (pay 15. 4d. 
ſeal 74.); and ſent to the regiſter of the dio- 
ceſe, who will make out a ſequeſtration, the 
plaintiff firſt giving ſecurity by bond o the 
biſhop, 
Fi. fa. againſt an exe- 
culer, where be con- Fi. fa. againſt an 3 
feſſes the debt of the  miniſtrairix in debt. 
„ | . 
George, Sc. We George, &c. We 
command you, That command you, That 
Jou cauſe to be levied of the goods and chat- 
| . tels 
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Erecutions. 


of the goods and chat- 
tels in your bailiwick, 


which were of C. D. 


late of, Se. at the 
time of his death, in 
the hands of E. admi- 
niſtrator of all and ſin- 


gular the goods and 


chattels, rights and 
credits, which were of 
the ſaid C. deceaſed, 
at the time of his 
death, who died in- 
eſtate; to be admi- 
niſtered; 40!. which 
to A. B. in our court, 
before our juſtices at 
Miſtminſter, were ad- 
judged to him for his 


damages, coſts, and 


charges, which he had, 
by reaſon of the non- 
| performance of cer- 
rain promiſes and un- 
dertakings made by 
the ſaid C. D. in his 
life time to the ſaid 4. 
at . in your county, 
1f ſhe has fo much 
goods and chatteis in 
her hands to be ad- 
miniſtered; and if the 
hach not fo much 
thereof in her hands, 


then that you cauſe to 


be levied ©/. 10s, being 


2 | the 


tels Which were ot 


C. D. late of, Sc. at 
the time of bis death, 


in the hands of E. 
widow, adminiſtra— 


trix of ati and ſingular 
the goods and chat. 


tels, rights and cre- 
dits, which were of 
the ſaid C. at the time 
of his death, who died 


inteſtate, to be admi- 
niſtered in your baili- 


wick, you cauſe to 


be levied 530. debt, 
which A. B. lately in 


our court, before our 
juſtices at Weſtmin- 
/ier, recovered againſt 
the ſaid E. admini- 
ſtratrix as aforeſaid; 
and alſo 161. which in 


Our ſaid court were 


adjudged to the ſaid 


H. for his. damages, 


coſts, and charges, 
which he had, 

means of detaining tie 
ſaid debt, if ſhe hath 
ſo much goods and 
chattels of the ſaid C. 
at the time of bis 
death in her hands to 
be adminiſtered; and 
if ſhe hath not, then 


that you cauſe to be 


levied 


the coſts and charges 
of the ſaid A. and par- 
cel: of the damages 


afoteſaid of the proper 


goods and chattels of 
the ſaid E.; and have 


that money before our 


juſtices at Weſtminſter, 


on the morrow of Al. 


E S$yuls, to render to the 
E faid A. for his dama- 
ges aforeſaid, whereof 
the ſaid E. is con- 


this Writs 


Witneſs, 


Exccutions. 


levied the ſaid 167. the 
damages, coſts, and 


charges aforeſaid, of 
the proper goods and 


chattels of:- the ſaid 


E.; and have you that 
money before our juſ- 
tices at Weſtminſter, 
on the morrow of A 
Souls, to render the 
ſaid 7. for his debt 
and damages afore- 
ſaid, whereof ſhe 1 
convicted; 
you there this writ. 


and have 


Witneſs, He. 


J 11 be againſt 
Sc. deceaſed. 


Fi. fa for defendants coſts in caſe. 


George, Se. That you caule to be levied. 
in your 


of the goods and chattels of A. B. 
bailiwick 14/. 105, which were awarded to 
the ſaid D. in our court, before our juſtices 
at Weſtminſter, thro' the diſcretion of the ſaid 
juſtices, according to the form of the ſtatute 


F in ſuch caſe made and provided, for his colts 


and charges by him expended in and about his 
defence, in a certain plea of treſpaſs on the 

cale (as the action is), proſecuted in our ſaid 
court, by the ſaid A. againſt the {aid D; and 


have you that money before our juſtices at 


9 *. eftminſter, ON, & ! and have there this 
rut. Witneis, Oc. 


Fer 


= exec tor, add the words, 
Executor of the laſt will and teſtament of, 
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Executions. 


Fer coſts on a nonſuit. 


| George the Third, 


KH enditioni exponas, 


George, Sc. To the 


Sc. To the ſheriff of ſheriff” of Maiadleſex, 


Middleſex, greeting: 


We command you, 


That you caule to be 
levied of the goods 


and chattels in your 
bailiwick, of A. B. 1410. 
which were awarded 
to C. D. in our court, 
before our juſtices at 
Moeſtminſter, according 
to the form of the ſta- 
tute in ſuch caſe made 


and provided, thro? 


the diſcretion of the 
ſaid juſtices, for his 
expences and coſts, 
which he had been put 
to, by reaſon of the 
falſe claim of the ſaid 


A. in a certain plea of 


treſpaſs on the caſe 
proſecuted in our {aid 
court by the ſaid 4, 
againſt the ſaid C.; and 
have you that money 
before our juſtices at 
Weſtminſter, &c. Wit- 
. 


greeting: 


the goods and chattels 


of C. D. late „ 


30l. which A. B. lately 


in our court, before 


our juſtices at ef- 


minſter, recovered a- 
gainſt him for a debt; 


and alſo 648%. which, 


Ec. (here inſert the - 


writ verbatim) ; and 
that you ſhould have 


that money before our 


juſtices at Weſtmiiſter, 


on, Sc. to render to 
the ſaid 4. for his debt 


and damages afore- 


ſaid; And you at that 


day ſent to our ſaid 
Juſtices at Weſtminſter, 
That you had levied 


the goods and chattels 


of the ſaid C. to the 
value of the debt 


and damages afore— 
ſaid; which ſaid goods and chartels remained 
in your hands for want of buyers; therefore 


we being deſirous that the ſaid 4. be ſatis- 
fied his ſaid debt and damages, command you, 


That you ſell, or cauſe co be ſold, the ſaid 


© 


200d: 


Whereas 
we lately commanded. 
you, That you ſhould 
caule to be levied of 
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ods and chattels, and every part thereof, 
2 the beſt price that can be got for the 
ſame, at leaſt for the debt and damages 
aforeſaid; ſo that you have that money arif. 
ing from ſuch ſale, before our juſtices at 
| Weſtminſter, on, c. to render to the laid 
Ai. B. for his debt and damages aforeſaid; 
and have there this writ. Witneſs, Sc. 
This writ is to be ſigned at the Protho- 
notaries; pay IS. 4d. ſeal 7d. 


If the lands are extended upon an legit, Elegit, 
the plaintiff is for ever barred from having 
another execution; but if he levies on the 
goods upon the elegit, and the ſheriff return 
nibil as to the land, a ca. ſe. may iſſue for 
the reſidue againſt the defendant; for the 

election cannot be complete, unleſs the 

plaintifl has ſome benefit from the land. 

oIr. 226. | 
Opon an elegit the ſheriff is to impanel Sherif"sdaty, 

a jury (but no notice thereof is given to the 

other fide), who are to make enquiry of all 
the goods and chattels of the debtor, and 
to appraiſe the ſame, and alſo to enquire as 
to his lands and tenements, and upon ſuch . 
inquiſition, the ſheriff is to deliver all the 
goods and chattels (except the beats of the 
Plough), and a moiety of the lands, to the 
party, and muſt return his writ in order to 
record ſuch inquiſition. 2 It. 396. 

The ſheriff does not put the plaintiff | in 
poſſeſſion, therefore; in order to recover, 
le mult Rag #: an ejectment. 


Flee it 


To be ſigned 


by the pro- 
| thonotary ; 
Pay Is. * 
feal 7d.; 

be ngrofed 
ON a 23. 6d. 
ſlampt parch- 

ment. 


court, 


the ſaid 4 B. came in our court before out 
ſaid juſtices, and by the ſtature in that caſe | 
made and provided, choſe to have delivered 
to him all the goods and chattels of the ſaid 
C. D. (except the oxen and beaſts of his ploug , 
and likewiſe a moiety of all and ſingular the 
lands and tenements of the ſaid C. D. in your 
bailiwick, to hold to him the goods and 


Executions. 


Elegit in Debt. 


George the Third, 


Sc. 
of Kent, greeting: 
Whereas A. B. lately 


in our court, before 1 
juſtices at Meſt- 
minſter, by the con- 
ſideration of the ſaid 
recovered a- 


our 


To the thei Sc. 
Whereas A. B. lately 


minſter, by the con- 
ſidetation of the faid 


Flegit in Caſe, 
George the Third, 
To the ſherif 
of Kent, greeting: 


in our court, before 
our juſtices at Me. 


court, recovered a2 


Sc. as well a certain 
debt of 100). as 635 
which 
court were adjudged 
to the ſaid J. for his 
damages, which 7 
had, by means of the 
detaining 
| debt. whereof the ſaid 
. 

nd becauſe = 


and chattels ; 3 alſo to hold the ſaid moiety _ 
as his freehold to him and his aſſigns, ac- 


gainſt C. D. late of, 

Sc. lool. which in 
- our ſaid court were 
ſaid adjudged to the ſaid 
A. for his damages, 
which he had, by 
means of the non- 
performance of cer- 
rain promiſes and un- 
dertakings made by 
the ſaid 65 to the ſaid 
A. àt V. in your 
county, whereof the 
laid C. is convicted, 
and becauſe 


gainſt C. D. late of, 


in our 


the ſaid 


is: convicted ; 


chattels aforeſaid, as his own proper goods 


cording 


Executions. 


cording to the form of the faid flatute, until 


he ſhall thereof have levied the ſaid debt 


and damages; and therefore we command 


you, that without delay, you cauſe to be 


delivered to the ſaid 4. by reaſonable 
rice and extent, all the goods and chattels 


of the ſaid C. D. in your bailiwick (except the 
oxen and beaſts of his plough), and likewiſe a 


moiety of all the lands and tenements of 
the ſaid C. D. in your Dal WICK; of which 
the ſaid C. D. on the day of 


(the day judgment Was s igned) 


in he eventy-rhird year of our reign (on 
which day the judgment was given), was, or 
at any time ſince hath been ſeized to him the 
faid A. to hold to him the ſaid goods and 
chattels, as his own proper goods And chat- 
tels, and alſo to hold to Vang and his aſhgns, 


E a moiety of the ſaid lands and tenements as 
his own free tenements, according tothe form 
of the ſaid ſtatute, until he ſhall thereof have 
E fully levied the ſaid debt and damages: And 
mu what manner you ſhall have executed this 

| our writ, make appear to our juſtices at 
Weſtminſter, on the morrow of All Souls, under 


our ſeal, and the ſeals of them by whoſe oath 
You ſhall make the ſaid extent and apprallie- 
ment; and have there this Writ. Witnels, 
Ec. 
A man may award on the re o as m any 
| Clepits as he pleaſes, and execute all, or any, 
at his pleaſure; but it is ſaid, if he awards 


an elegit in one county, extends the lands 
upon the writ, and afterwards file it, he 13 


barred, and cannot ſue out an elegit into an- 
other county; but an actual writ ought to 
be ſued out, to lave 2 


1 1 555 
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where the ori- 
ginal action and take out execution, you muſt ſue out? 


was. ſcire facias into the county where the venue is 


478 8 Eruxecutions. 


What proof is Where by inquiſition on an elegit, it ie 


neceſſary to found that the plaintiff was ſeized of the 
ſupport an 


e jectment on 
0 elegit. upon an ejectment, which muſt be brought 


lands, at the time the judgment was given 


to recover the poſſeſſion, the plaintiff need 


; only give in evidence the office copy of the 


judgment, elegit, and inquiſition thereupon 
filed, and is not bound to prove the party 
ſeized at the time of the judgment; and if 
he was not ſeized, it muſt be proved by 
the othef ſide. Gilb, L. of E. 10, vide Salk; 
563. Ta. "Rs 718. 1 


o Reviving Fudgmen by dire facis, 


BY the common his; a plaintiff old 
not have execution upon a judgment or re- 
cognizance, after a year and a day paſſed; 
but ought to commence an action of debt 
upon the judgment, or recognizance, 2 %,. 
469. Co. Lit. 290. b. But now, by Sat. 
I. 2. 13 Ed. 3. c. 45. he may have a ſcir 

| facias quare executionem nun. 


Sei. fa. muſt If there has been no ca a. fi. ae Lab. 
be ſued out in ſac. poſſeſſonem ſued out, within the year and 


k 
thy county. - day, then, in order to revive the judgment, 


laid, the court ſuppoſing the defendant © 
reſide in the ſame county where the origins! 
 Gtiion was brought. Vide Barnes 207. 


No ſei. ſa. i 
es. it This ei. fa. was intended to preven 
defendant has 
made che de- and day elapſed; but where he affects the 


Wy. Sele, by bringing a writ of error, or it's 


ſurprize upon the defendant after the year 


ſaved 


Reviving Judgments. | 479 
flayed by injunction, though above a year 
and day, yet execution may be taken out 
without a /cire nine * 2 Burr. 660. 
Str. 301. 

If a writ of execution be once ſued out, If once ſed 

and entred on the roll, it may be continued out and con- 
until you ſue out and execute a new one, tinued, need 


and be as effectual as if new writs were ifued 1125 fu (i. fs 
every term. 

The year ſhall be computed frown the day Chats 
of ſigning judgment, not by the number _ he years 
terms. Barnes 197. 

There needs no ci. fa. if error be brought If error 
on the judgment within a year after the . _ 
judgment, till a, year and a day after the fr © 


fa. till a year 
error or judgment thereon affirmed. 5 Co. 88. and day after 


If execution is not returned by the ſhe- Lo phat; : 
riff, or not filed, continuances on it cannot not returned, 
be entred on the roll; ; and if they are, and or not filed, 
thereupon a ca. ſa. after the year, without troy 
fa. fa. defendant ſhall be diſcharged out of rg Tow: 
cuſtody, and plaintiff pay coſts. 2 fil. 92. 

Barnes 213. 

If judgment be with ceſſet executio by If judgmen: 


agreement, till ſuch a time, there needs no t 2 ceftee 


executio, 
ſei, fa. till a year and day after the time needs no ſci. 


agreed, though ſuch cer, Se, is not en- fa. till hear 


tred on the roll. Mod. Caſ. 288. and day after 5 


time elapſed. 
If a man recovers a jvdgment, and the 03 death ot 


defendant dies before execution, the judg- defendant, 
ment muſt be revived by fare facias againſt fc ee to 
is executors or adminiſtrators. e 
So if plaintiff dies, his executor or ad- The like on 
| miniſtrator muſt revive the ſame by ci fa, death of 

| naleſs executed before his death, Ag 


—_——_— v.75 2” 


1 Reviving Judgments, 
If two plain- If there be two plaintiffs in a perſonal 
tiff, and one action, and one of them dies, that ſhall not 
"203+ the other to a ſci. fa. So if one of the 


| The ike of | defendants die; but there. muſt be. a ſug- 
thedefendan!, geſtion of the death made on the record, 


Sci. fa ſved The writ of ſcire facias, to revive 2 judg- 


within ſeven 


years; aſter 
that « rule ter the Judgment ſigned, if it is to be done 


mult be had, after, a motion muſt be made in the trea- 


If ten years, If the judgment be ten years Banding, and 


dies, no need 


Stat. 8 S 9 V. 3. c 16. 


out of courſe ment after a year and day, may be fued out 
of courſe at any time, within ſeven years af. 


lury for that purpoſe, without affidavit; 
draw up rule with the ſeconda ry, pay 6s.; 
there is no occaſion to terve it on the de- 
fendant. 
bo mack.” no execution, then you mult give brief to a 
court, ſerjeant, to move for leave to enter it up; 
fee 10s. 64.3 it is a motion of courſe, and no 
affidavit is requiſite; draw up rule with ſe— 
condary, pay 75s. then ſue out ci. fa. of 
Which the defendant muſt have notice, i' 
not, no execution is to iſſue, though there | 
are two nihils. 2 Black. Rep. 1141, 
Tn this court, one /c. fa. is ſufficient, with 
a nhl returned therzon ; becauſe it having 
teen days between the fete and retar, 
makes it equal to two in the K. B.; but it 
muſt lie four days in the fleriff*s office befuit 

the feln. | 


sci. fa. in debt. Sci. fa. after a year ant 
VVV Ady in caſe. | 
George the Third, by George the I hird, by 
the grace of God, of the giece of God, 
Great Hritain, France, Great Britain, Fan 
and Ireland, king, de- and Ireland, king, de- 
fender fender 


Keviving Judgments, 


ſender of the faith, Oe. 
To the ſheriff of Middle- 
ſex, greeting, Whereas 


John Denn, late] y in our. 
in the 


court, to wit, 
term of Eaſter, in the 
22d year of our reign, 
before Alexander Lord 
| Loughborough, 


companions, then our 


juſtices of the Bench, at 
V/e/tminfler, by the con- 
of the ſame 
court, recovered againſt 
late of 


ſideration 


Richard Fenn, 
Weſtmin/ter, * in the ſaid 


635 


Denn, in our ſame court 


for his damages, which 


he had by occaſton of 
the detaining of that 
debt, 
Richard is convicted, as 


by the record and pro- 


ceedings remaining in 


and his 


ſideration of 


Richard Fenn, 
London, yeoman, 100l. 
which to the ſaid John, | 
county, hoſter, as well a 
certain debt of 1co/. as 
which were ad- 
judged to the ſaid John 


whereof the ſaid 


fender of the faith, &c. 


To the theriF of Linden 
greeting, II hereas, Fobn 
Denn, * el in our court, 
to wit, in Zafter term, in 
the 22d year of our feign, 
before Alexander Lord 
Longhbars oh, and his 


companions, then _ 


Juit.ces of the Bergh,. 


Meſeminſber; by the con- 
tne ſame 
court, recovered againſt 
late of 


in the ſame court, were 


adjudged for his damages 


which he had, by oc- 
caſion of the not perde 


idg certein promiſes and 


undertak es made by 


the ſaid Richard to the 


ſaid 


ohn, at London a- 


foreſaid, whereof the ſaid 


Richard is convicted, as 
(here goon as intheother, 
only leave the Cos debt 


our ſame court, before out) 

| our juſtices at J/e/tmin/?er, manifeſtly appeareth ; 
yet execution of the {aid judgment ſtill temaineth to 
be made, as on the information of the ſaid John 
we have been given to underſtand; and becauſe we 
are willing that thoſe things ha in our ſaid court 
are rightly done and tranſacted, We command you, 
that by good and Jawful men Ir your bailiwick, you 
make known to the ſaid Richard, that he be defors 


our juſtices at 17e/minſfer, on the morrow of Al] 

Souls, to ſhew if any thing he hath, or knoweth, 

to ſay for himſelf, why the ſaid John ought not to If in tak! 
have execution againſt him for the debt and damages 

11 1 


| aforeſaid, 
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aforeſaid, according to the form and effect of the 

ſaid recovery, if it ſhall ſeem expedient to him ſo to 

do; and have there the names af them, by whom 

„ou ſhall make known to him, and this writ, Wit- 

neſs Alexander Lord Loughborough, at We eſtminſter, 

7 the gth day of July, in the 23d year of our reign, 

It in 1 For his damages which he had, by means of a 

certain treſpaſs committed by the ſaid Richard, at 

Weſtminſter, in your county. _ 

If in refoaſs For his damages which he had, by occaſion of a 

and aſſault. certain treſpaſs and aſſault, made by the faid Richard 

* on the ſaid Fohn, at Londen, i in your bailiwick. 

If ia cove- For his damages which he had, by means of a 

nant, — Certain breach of covenant, made by tne {aid Richard 

„dio the ſaid John, whereof, Se. 
Hlo ſci, fa. This writ is to be ingrofſed on a 25. 6d. ſtampt 8 

to be ſued parchment, and ſigned by the prothonotaries, pay 

out. 1s. 4d. and 7d. ſeal. Indorſe on it the attorney's 

on” name, and place of abode, and the day ſued out, % 

Je returned nihil,” Then leave it at the ſheriff's 

office to be returned, pay, if one defendant, 15.; 

when it is returnable, call on ſheriff for it ; take 

it to the prothonotaries office, and the clerk will 

All writs of- give you the remembrance roll, to enter it on; 

(ci. fa. are to which being done, a rule will be given thereon to 

de entered appear, which is out in four days; ; pay rule and 

firſt on the re- duty 25s, The clerk will then give you a roll to 

membrance make the entry thereon, and judgment complete; : 

roll before a * 5 qudg P 
3 which being done, and the rule out, he will ſign 

given. judgment on the roll, and docket it, pay 25 ; file 

Vit of ſci. fa. with the cuſtos brevium, pay 4d. ; then 

you are at AF: to take out execution. 
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Quaſhing . Quaſting pe fa. Plaintiff on motion in 

fa. the treaſury, may quaſh his own ci. fa. with- 

out paying coſts, though the defendant has 

appeared; for no coſts ſhall be paid on pro- 
ceedings by /ci. fa. till plea pleaded, Barnes 

4311. it cannot : be amended, 
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Middleſex, to wit. The ſheriff was commanded, Entry on the 


1 John Denn, lately in our court, to wit, in roll of one 
the term of Eaſter, in the 22d year of the reign of ſci. fa. 

our Lord the now King, before Alexander Lord 
Loughborough, and his companions, then juſtices of 

the Bench at Meſiminſter, by the conſideration of 

the ſame court, recovered againſt Richard Fenn, late 

of Weftminſter, in the ſaid county, hoſier, as well a 

certain debt of 1co/, as 635. which were adjudged 

to the ſaid John, in our ſame court, for his damages, 

which he had by occaſion of the detaining that debt, 

whereof the ſaid Richard is convicted, as by the re- 

cord and proceedings thereof, remaining in the 

| ſame court, before our juſtices at eſiminſter, ma- 

nifeſtly appeareth ; ; yet execution of the ſaid judg- 

ment ſtill remaineth to be made, as on the inform- 

ation of the ſaid Fohn, the king hath been given to 
underſtand, and becauſe, &c. that by good, Sc. he 

make known to the ſaid Richard, that he be here at 

this day, to wit, on the morrow of All Souls, to ſhew. 

ik any thing, Sc. why the ſaid John ought not to 

have execution againſt him for the, debt and da- 

mages aforeſaid, according to the form of the ſaid 

recovery, Oc. And now here at this day came the 

ſaid John by F. U. his attorney, and offered himſelf 

on the fourth day againſt the ſaid Richard, in the plea 

aforeſaid ; and he being ſolemnly demanded came 

not, and the ſheriff, to wit, Sir Robert Taylor, Kant. 

and Benjamin Cole, Eſq. ſheriff of the ſaid county, 

now ſendeth, that he hath nothing in his bailiwick 

whereby he can make known to the king's juſtices, 

| as by the ſaid writ he is commanded, nor is the 

| faid Richard found in the ſame: It is therefore con- judgment. 
ſidered, that the ſaid Fohn have execution againſt 

the ſaid Richard, for the debt and damages aforeſaid, 

| by the default of the ſaid Richard, &c. 

If the judgment be above twenty years old, then — to pro- 
the court muſt be moved upon an athdavit of the ceed, if judg- 
debt being due, the defendant living, the judgment ment be above 
in fall force, and no execution taken out; therefore cee e 
the affidavit upon an old warrant of attorney in did. 


1i 2 Go p 447; 


* aw 
— 
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p. 447- as to two particulars, will'do, and ſtate, hat 
: Judgment was recovered in ſuch a term, and no exe- 


* ecution having iſſued,” and there muſt be a ſcirs 

ect returned by the ſheriff, or an affidavit made that 
defendant had notice of the ſci. fa. before execution 
ſued out, according to the caſe in 2 Black, NG 


1141. 995. 


n a judgment of above twenty years old, the 


court (according to a precedent ſaid to have been 
ſettled above nine years ago) gave leave to the ad- 


miniſtrator, cum te/tamento annexo of the plaintiff, to 
ſue out a ſcire facias to revive the ſame ; but that no 


execution ſhould be taken out thereon; until either 
the ſheriff makes an actual return of fc. fect, or an 


affidavit be made and filed of perſonal notice being 
ſerved on the defendant of the iſſuing fuch ſcire fa- 


: Sei fa. in debt for a an ad- 


8 miniſtrator. 


George the Third, ec. 
To the * ſheriff of Middle 
ſer, greeting: Whereas : 
Fon Dann, lately in our 
Court, to wit, in the term 
of Eaſter, | in the 23d year 
of our reign, before Alex- 
anger Lord Loughborough 
and his companions, then 
our juſtices of the Bench 
at We/tminſler, by the 


our juſtices of the Bench 


at W:/tninfter, bythe con- 


ſideration of the fame 
court, recovered againſt 


' Richard Fenn, late of 
 #e eſtminſ/ter, in the ſaid 
county, hoſier, as well a 
certain debt of 2001. as 
635.f which in our ſaid 
court were adjudged to 
the ſaid John for his da- 
_, which he had, 


by 


-_ 2 Black. oy 995. on v. mh 


Sci. fa. fer an executir 


h in caſe. 


PE ge the Third, 955 


To the ſheriff of Middle 
ſex, greeting: I hereas 


John Denn, lately in our 


court, to wit, in the term 


of Eaſter, in the 2 3d year 


of our reign, before Hiex- 


ander Lord Loughborough 


and his companions, then 


conſideration of the ſame 
court, recovered againſt 


Richard Fenn, late of 
Weſtminſter, in the ſaid 


county, hoſter, 40/. which 


to the ſaid John in the 
ſamecourt were adjudged 


for his damages, which he 
had, by occaſion of the 


not performing certain 


pra: 


thereof, 
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by occaſion of the de- 
_ taining that debt, where- 


of the ſaid Richard 1s 
convicted, as by the re- 


cord and proceedings 
remaining in 
our ſaid court, manifeſtly 


appeareth; yet execution 


of the ſaid judgment ſtill 
remains to be made; and 


the ſaid John is ſince 
dead, as we have re- 
ceived information from 
ad mi- 


Elizabeth Denn, 
niſtrattix of all and ſin- 
gular the goods and chat- 


tels, rights, and credits, 


which were of the ſaid 
John Denn at the time of 


promiſes and undertak- 
ings made by 
Richard to the ſaid John, 
at Weſiminſter aforeſaid, 
whereof the ſaid Richard 


the ſaid 


is convicted, as by the 


record and proceedings 
thereof remaining in our 
ſaid court manifeſtly ap- 
pears; yet execution of 


the ſaid judgment ſtill re- 


maineth to be made; and 
the ſaid Richard is ſince 
dead, as we have re- 
ceived information from 
Elizabeth Denn, execu - 
trix of the laſt will and 
teſtament of Join Denn, 


deceaſed, 


his death. 


And we being lies that thoſe things which 
in our ſame court are rightly done and tranſ- 
acted, Command you, that Dy good and lawful men 
of your hailiwick, you make known to the ſaid 
| Richard, that he be before our juſtices at J/e/min- 
/ter, on the morrow of All Souls, to ſhew if he hath 
or knoweth of any thing to ſay for himſelf, why the 
ſaid E!zzabeth ought not to have execution againſt 
him for the debt and damages aforeſaid, according 
to the force, form, and effect of the ſaid recovery, if 
It ſhall ſeem expedient for her ſo to do; and have 
there the names of them by whom on ſhall fo 
make known to him, and this writ. Witneſs, &c. 

On motion of Malter, the executor of the plain- No execution 
tiff had leave to ſue out a ſc. fa. to revive a judg- on a ſci. fa. to 
ment of ten years ſtanding ; but execution not to it- revive an old 
lue as formerly, on the return of two nibz/s, but judgment, till 
either on a return of ſcire feci, or on an affidavit of 2 ſci. fect re- 
perſonal notice to the defendant, that ſuch writ of turned, or an 
ſcire facias hath been proſecuted ; according to g $adavit of 
2 ſettled. P. 6 Geo. 3. between Yarker and OR: - 

Equoldſon, 2 Black, Rep. 1140. Bognall v. Gray. 

1 Sci. 


* 


bailiwick, 


'eviving Judgments. 


Sci. fa. againſt an executor 


in debt. 


__ George the Third, by | 
the grace of God, 


Great Britain, 
and Jreland, King, De- 


fender of the Faith, Cc. 
To the ſheriff of Miii- 
aleſex, greeting: Whereas 
Fon Denn, lately in our 
cout, to wit, in the term 
of Eaſter, in the twenty- 
| ſecond year of our reign, 


before Alexander Lord 
| Loughborough and his 
companions, then our 


; Juſtices, Sc. (as in the 
other); yet execution of 
| the ſaid judgment ſtill 
remaineth to be made; 
and whereas the ſaid Ri- 
_ chard is ſince dead, hav- 
ing firſt duly made his laſt 
will and teſtament, and 
appointed Efzahath Fenn 
executrix thereof, as we 


have been informed in 


our ſaid court; where- 


upon the ſaid John hath 
beſought us to provide 


him a proper remedy it in 


; this behalf, 


The like againſt | an ad. 
miniſtrator. 


Seorge the Third, by 


of the grace of God, of 
; Fay 


Great Britain, France, 


and Jreland, King, De- 
fender of the Faith, &c, 
To the ſheriff of Middle- 
ſex, greeting: Whereas 


John Denn, lately in our 


court, to wit, in the term 


of Eaſter, i in the twenty- 


ſecond year of our reign, 
before, Sc. (to the words 


manifeſtly appeareth) ; yet 


execution of the ſaid 
judgment ſtill remaineth 
to be made; and the ſaid 
Richurd is ſince dead in- 


teſtate, and adminiſtra- 


tion of all and ſingular 
the goods, chattels, and 


credits, which were of 


the ſaid Richard at the 


time of his death, was 


committed, and granted 


to Elizabeth Fenn, widow, 


and relict of the ſaid Ri- 


chard, in due form of law, 


as we have received in- 


formation from the ſaid 


Fon; whereupon the ſaid 
25 hath beſought us to 
provide him a proper re- 

medy in this behalf. 
And becauſe we are willing that thoſe things which in 
our ſame court are rightly done and tranſacted, Com- 
mand you, that by good and lawful men of your 
you make known to the ſaid Elizabeth, 
that ſhe be before our juſtices at Veſiminſter, on the 
morrow of M Souls, to ſhew if any thing ſhe has or 


knows 
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knows to ſay for herſelf, why the ſaid 
not to have his execution againſt her, for the * da- * deb. and 
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mages aforeſaid, to be levied of the goods and chat- 
tels which were of the ſaid Richard at the time of his 


| death, 1 in her hands to be adminiſtered, according to 
the form of the ſaid recovery, if it ſhall ſeem ex- 
pedient for her ſo to do; and have there the names 
of them by whom you ſhall make known to ber, and 


this writ. Witneſs, &. 


In theſe cafes there muſt be a ien feci 


returned by the ſheriff, or an alias muſt be 
ſued out and returned, with the firſt, nibil; 
and there does not need fifteen days between 

the zefte and return of each ; but if there are 
ffteen days between both, it will be ſufficient, 


487 


7ohn ought 


Entry of (ci. fa. for an a 


mini/trator on the roll. 


= Mddiſex,towit, The 
E ſheriff was commanded, 
E IWhereas John Denn, Jate- | 
Iy in our court, to wit, 
in the term of Eaſter, in 


the twenty-ſecond year 


of the reign of our Lord 


the now King, before 
Alexander Lord Loughbo- 
rough and his compa- 
nions, then juſtices of 
our ſaid Lord the King 
of the Bench here, to 


wit, at Weſtminſter (the 


fans as in the friſt entry 


of a ſci. fa. in p. 483.), 


pet execution ot the taid 
judgment ſtil] remains to 


be made; go to the 


word (recovery), then ſay, 


if, Sc. And now here at 
this day came the ſaid 
| Elizabeth, 


ſay, if, &c, 


The like for an executor. 
Middleſex, to wit, The 


ſheriff was commanded, 
Fhereas Fohn Denn, late 


ly in our court, to wit, 


in the term of Eaſter, in 


the twenty-fecond year 


of the reign of our Lord 
the now King, before 


Alexander Lord Loughbo- 
rough and his compa- 
nions, then Juſtices of 
our faid Lord the King 
of the Bench here, to. 
wit, at /eſtminſler, by 


the conſideration of the 
ſame court, recovered 


againſt Richard Fenn; to 


the word (recovery) ; then 
And now 
here at this day came the, 
ſaid Elizabeth, by A. B. 
her attorney, and offer- 

114 ed 


her, c. 
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7 Elizabeth, by A. B. her ; 
day, againſt the ſaid 


attorney, and offered her- 
ſelf, on the fourth day, 
againlt the ſaid Richard, 
in the plea aforeſaid ; 


and the ſaid Richard 
(although ſolemnly de- 


manded) came not; and 


the ſheriff), to wit, Sir Ro · 


bert Taylor, Knight, and 


Benjamin Cole, Eſquire, 
ſheriff of the ſaid coun- 


ty, now returneth, That 


the ſaid Richard hath 
nothing in his bailiwick, 


whereby he can make 
| known to him, as by the 


Taid writ he is command- 


ed, nor is the ſaid Rich- 


"ard found in the ſame: 
And upon this the ſaid 


 Elzabeth dringeth here 


into court the letters of 
adminiſtration of the ſaid 


John, by which it ſuffi- 


ciently appears to the 
court here, that the faid 


Elizabeth is adminiſtra- 
trix of all and ſingular 
the goods, chattels, and 
Credits of the ſaid 


hn, 
and hath the adminiſtra- 
tion thereof, c. And 


ſhe prayeth execution a- 


aforeſaid, in form afore- 


| ſaid, to be adjudged to 
It is therefore 


an dered, That the laid 


Eliza. 


the ſheriff, to wit, Sir Ro- 
% Tate, Knight, and 
Benjamin Cole, Eſquire, 


known to him, as by the 


ed, nor is the ſaid Rich- 
ard found in the fame: 
And upon this the ſaid 
Elizabeth bringeth here 


tamentary of the ſaid 
John, by which it ſuffi- 


of the laſt will and teſta- 
ment of the faid 7 


of, &c. 


eth execution againſt the 


mages aforeſaid, in form 
| | aforeſaid, to be adjudz ed 
gainſt the ſaid Richard 
of the debt and damages fore conſidered, t 
as aforelaid, have exe- 
cution againſt the ſaid 


ed herſelf on the fourth 


Richard; and the ſaid 
Richard, being ſolemnly 
ea came not; and 


ſheriff of the ſaid coun- 
ty, now returneth, That 
the ſaid Richard hath 
nothing in his bailiwick, 
whereby he can make 


ſaid writ he is command. 


into court the letters te. 


ciently appears to the 


court here, that the ſaid 


Elizabeth is the executrix 


bn 
Denn deceaſed, and hath 
the adminiftration there- 
And ſhe pray- 


ſaid Richard of the da- 


to her, 2 It is there- 
that the 


ſaid Elizabeth, executiix 


Richard for the damages 
| afote- 
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Elizabeth, adminiſtratrix aforeſaid, by the default 
as aforeſaid, have exe- of the ſaid Richard, &Cc. 
cution againſt the ſaid 

Richard for the debt and Ae aforeſaid, by 

the default of the ſaid Richard, kee. : 


Entry of i two ſei, fa. at an 4 br ie on „ 
| ; you, where they are bath of one term. 


| Middleſex, to wit. The ſheriff was ronninded” 
Whereas John Denn, lately in our court, to wit (as 
in the laſt entry to the end of the ſheriff's return); 
then ſay, Therefore, as be fore, the ſheriff was com- 
manded, that by good, Cc. he ſhould make known 
to the ſaid Elizabeth, that ſhe ſhould be here at this 
day, to wit, in fifteen days of Saint Martin, to 
ſhow in form aforeſaid, if, Sc. At which day 
came the ſaid John, by his ſaid attorney, and offer= 
ed himſelf, on the fourth day, againſt the ſaid Eli- 
_ zabeth ; and the ſaid Elizabeih, being ſolemnly de- 
manded, came not; and the ſheriff, as before, re- 
turneth, that ſhe hath nothing in his bailiwick, 
where or by which he can give notice to the ſaid Eli- 
zabeth, as by the ſaid wric he is commanded ; or is 
the ſaid Elizabeth found in the ſame; and upon 
this the ſaid 7%n prays execution againſt the ſaid 
| Elizal:th, of the debt a damages aforeſaid, to be 
| levied of the goods and chattels which were of the 
| ſaid Richard, at the time of his death, in her 
hands, to be adminiſtered, if ſhe hath ſo much 
thereof in her hands to be adminiftered, It is there- 
fore conſidered, That the ſaid John have execution 
againſt the ſaid Elizabeth, adminiftratrix as afore- 
ſaid of the goods and chattels which were of the 
ſaid Richard at the time of his death, in the hands 
of the ſaid Elizabeth, to be adminiſtered, if ſhe hath 


ſo much thereof in her bands, Ge. by the Cefaule of 
the ſaid Elizabeth, Tc. 


N, B. This will free againſt an executor. 


In 
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| Præci pe. 


| Fatry on the 
| es 1 fa. Michathuas term Jaſt paſt, on the 598th roll, it is 


thus contained: Middleſex to wit; The ſheriff was 
_ commanded (to the end of the firlt ſei. fa. return, 


— — — ——— 
— — — 2 
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In proceeding by ſci. fa. to revive a judg- 
ment, it is ſeldom that the defendant ap- 


pears; but if he does, it is done with the 


prothonotaries, by making a præcipe thus: 


als. John Denn, zo a ſci. fa. returnable on the 


 morrow of All Souls, T. B. attorney; pay 


35. Iod. If there be no appearance, then 


the plaintiff's attorney declares againſt him, | 


and proceeds as in other caſes, 


If there be two ſci. fa.'s ſued out, as inthe 


Jatter caſe, viz, againſt an executor or admini- 


* and they be returnable in different 


terms, then enter on the roll the firſt ci. fa, 
with an award of the ſecond, in the ſame 


manner as the laſt entry, to the day of the 
return of the ſecond, «© 5 of the term the firſt. 


c fei. fa. is returnable i * then enter on ano- 


ther roll, which you get of the prothonota- 


ries, as of the term the ſecond ſci. fa. is re- 


turnable, (after you have entered the ſame 


on the remembrance roll), thus; 
Middl:ſex, to wit. Elſewhere, as it appears, of 


roll. 


and award of the ſecond), then go on thus: At 
which day the ſaid John, by 4. B. his attorney, 
- cometh and offereth himſelf, on the fourth day, 
againſt the ſaid Elizabeth, in the plea aforelaid ; and 
the ſaid Elizabeth, although ſolemnly cailed, came 


not; and the ſheriff, to wit, Sir Barnard Tn, 


Knight, and Thomas Shiner,” Eſquire, ſheriff of the 
ſaid county, now return, that the ſaid Elizabeth 
bath not any thing in his bailiwick, where or by 
which he can give her notice, as by the ſaid writ 
he is commanded ;z nor is the ſaid Elizabeth found 

in the ſame; And thereupon the ſaid John prayeth 
execution 


Middleſex. Appearance for Richard Fenn, 
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Beviving Judgments. 


tos againſt the ſaid Elizabeth, of the debt 
and damages aforeſaid, to be levied, Oc. (as 1 in the 
laſt entry exactly.) 


By the 8 & 9 WW. 3. c. 10. 7. 6. © That ir any Proceedings 


plaintiff happen to die after an interlocutory 
judgment, and before a final judgment obtained 
therein, the ſaid action ſhall not abate by reaſon 
thereof, if ſuch action might originally be proſe- 


a9 


by an executor 

or adminittra- 
tor after in- 

tei locutory 


jud ment. | 
e cuted or maintained by the executors or admini-" b 


ſtrators of ſuch plaintiff, And if the defendant die 
after ſuch interlocutory judgment, and before 
final judgment theiein obtained, the ſaid action 
ſhall not abate, if ſuch action night origirally 


be proſecuted or maintained againſt the executors 


or adminiſtrators of ſuch defendant: And the 
plaintiff, or if he be dead after ſuch interlocu- 
tory judgment, bis executors or adminiffrators, 


ſhall and may have a ſcire facias againſt ſuch de- 


fendant, if living, after ſuch interlocutory judg- 


ment, or if he died after, then againſt his exe- 
cutors or adminiſtrators, to ſhew cauſe why da- 


recovered by him or them: And if ſuch defend- 
ant, his executors or adminiſtrators, ſhall ap- 


pear at the return of ſuch writ, and not ſhew or 


alledge any matter ſufficient to arreft the final 


judgment; or being returned warned, or upon 


two writs of ſcire facias it be returned; that the 


defendant, his executors or adminiftrators, had 


be found in the county, ſhould make default, 


that thereupon a writ of inquiry of damages ſhall 


be awarded; which being executed and return— : 
ed, judgment final ſhall be given for the plain- 


bs tiff, his executors, or adminiſtrators, proſe- 
cuting ſuch writ. or writs of ſcire facias againſt 


ſuch defendant, his executors or adminiftrators 


| ref; pectively,” 


If the plaintiff dies five” interlocutory 
judgment bgned, and belore inquiry, make 


out 


492 
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out the following ci fa. in the county where 


the action is laid, and allo an alias againſt 
his executors, if any, or his adminiſtrator ; 


5 Sci. fa. . 


_ the plaintiff 
died after in- 
de rlocutory 
judgment, and 
before Bnal 
judgment. 


which is to be ſigned by the prothonorary; 
ſealed, and entered as before. 


greeting: WFhereas John Denn, in bis life time, 
Jately in our court, to wit, in Eaſter term, in the 
g twenty, third vear of our reign, before Alexander 


Lord Lownhborough and his companions, then our 
juſtices of the bench, at /Ye/!min/!er, by our writ, 


1mpleaded Richard J enn, late ot, Ge. merchant, 
declaring in the fame plea againſt him, For that 


tobercas (here ſet forth the whole declaration), and 


therefore he brought ſuit, Sc. And afterwards, to 


wit, in that very ſame term, in the year aforeſaid, 


_ our ſame court, and defended the Wrong and inju- 


the ſame Richard, in bis proper perſon, came into 


Ty, when, c. but ſaid nothing in bar or prechulion 
of the ſaid action of the ſaid John, whereby the 
ſaid John remained therein undefended againſt the 
ſaid Richard; and ſuch proceedings were therevpot 


had, in our fame court, that the ſaid John ought to 


recover his damages by occaſion of the premiſes: 

but becauſe it was unknown what damages the 
ſaid Jahn had ſuſtained, by means of the premiſes 
aforeſaid ; It was cies to the then ſheriffs, 


that by the oath of tweſve good and lawful men ot 


their bailtwiek, they dilizently | inquire what dama- 


upon take to our juſtices at J/2/minſler, on the 


ges the ſaid Joby had ſuſtained, as well by occation 
_ of the premiſes, as for his coſts and charges by him 
laid out about his ſuit in that behalf; and that they 
ſhould ſend the inquiſition, which they Mould there- 


morrow of All Souls, und-r their ſeal, and the ſea's 
of tnole by waom t hey ſhould take that Inquiſition, 


as by the record and proceedings thereof remainiag 
in our ſame court, at Wi, Imin/ier aforeſaid (relatic: 4 


being thereto had), will more fully and at large ap- 


Pear: yet inquiſition of the laid damages ſtill re- 
| mal. 18 


. ge the Tied, Sc. T 0 the Qoeritth of Thad 
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mains to be made; and the ſaid John, after inter- 
Jocutory judgment had been given in form aforcfaid, 
and before the return of the ſaid writ of inquiry, 
by us to the ſaid ſherifs ſent, as aforeſaid, for the , _ 
purpoſe aforeſaid, died “, having firſt duly made his 8 Inteſtate 
Jaſt will and teſtanient in writing, and appointed Cn 
Richard Sims foie executor thereof; upon r 
death the ſaid Richard duly proved the ſaid will in the pods 
the prerogative court of Canterbury, in due form of charicls, : 
law, and took upon himfelf the burthen of the exe- righie, and 
cution thereof, as by the letters teſtamentary there- credits, which 
of, produced here in court to our juſtices, by the faid Were of the 
Kicbard Sims, fully appear; and becauſe we being ſaid Joh at 
willing that thoſe things which in our ſame court the time of bis 
be rightly done and tranſacted, We command you, 0 was by 
that by good and lawful men of your bailiwick, yOu eine Þ 08 
make known to the ſaid Richard lies n, that he be be- dence ai 
fore our juſtices at Heſiminſter, in fifteen days of biſhopof Cax- 
St. Martin, to ſhew if he has, or knows of any terbury, pri- 
thing to ſay for himſelf, why the damages in the ſaid mate of all 
action ſhould not be aſſeſſed to the ſaid Richard Ergland. aud 
Sims, exccutor as aforeſaid, according to the form of metr opolitan, 
the ſtatute in ſuch caſe made and provided, if it maiitted 
ſhall ſeem expedient for him ſo to do; and further 1 | 
to do and receive what our ſaid court ſhall then and obs we 3 
there conſider of him in this behalf; and have you ,; eee, | 
there the names of them by whom you ſhall fo make a vg 5 
known to him, and this writ. Witneſs Alexander by the letters 
Lord Loughborough, at WWejlminſter, the gth day of of adminiſtra- 
July, in the twenty-third year of our rein. tion thereof 
| | | HT produced, &c- 


and hopulap 


If a nihil be returned according to the 
above ſtatute, an 9os Ve. fa. mult iſſue; and 
you muſt enter them v on the protho- 

notaries remembrance roll; and give a ru! 
| as before. 55 333 ſe cs | 

Upon the entry of the firſt cr. fo, on the Bniry, 

roll, you award the ſecond as far as the re- 
turn, in the ſame manner as in p. 489. pro- 
ded they be of different terms, if not, one 

roll 
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the action is laid, and alſo an alias againſt 
his executors, if any, or his adminiſtrator; 
which is to be ſigned by the prothonorary, 


Veviving Fudginents, 


out the following i fa. in the county where 


; ſealed, and entered as be fore. 


Sci. fa. Where 
the p ANT: 1 


died after in- 

cerlocutory 
judgment, and 
before final 
judgment. | 


Gs roe the Third, Sc. Fo the theriffh of London, 


greeting : I hereas Jobn Denn, in his life time, 
lately in our court, to wit, in Eofter term, in the 
twenty third vear of our reign, before Alexander 
Lord Lounhboraugh and his companions, then our 
juſtices of the bench, at J/e/min/!er, by our writ, 
1mpleaded Richard Jenn, late of, &c. merchant, 


declaring in the fame. ples. acainſt him, For that 


| whereas (here ſet forth the whole declaration), and 
therefore he brought ſuit, Sc. And afterwards, to 


wit, in that very fame term, in the year aforeſaid, 


the ſame Richard, in bis proper perſon, came inta 


our ſame court, and defended the wrong and inju- 
V, when, Ce. but ſaid nothing in bar or precluſion 
of the ſaid action of the faid John, whereby the 
ſaid John remained therein undefended againſt the 
ſaid Richard; and ſuch proceedings were thereupob 
had, in our ſame court, that the ſaid John ought to 


recover his damages by occaſion of the premiſes : 
but becaule it was unknown what damages the 
faid Jahn had ſuſtained, by means of the premiſes 
aforeſaid ; I was a to the then ſheri ffs, 


that by the oath of twelve good and lawful men of 


their, bail1wick, they dilig ently 1 inquire what dama- 


ges the laid John had ſultained, as well by occation 
of the premiſes, as for his coits and charges by him 


laid out about his ſuit in that behalf; and that they 
thould ſend the inquitition, which t they Mould there- 


upon take to our juſtices at Veſlminſter, on the 


morrow of All Souls, under their ſeal, and the ſcals 
of thoſe by whom they {houtd take that Inquiſition, 


| as by the record and DIMCTE din: 28 thereof remaining 


in our ſame court, at Wi; miner aforeſaid (relatic: {1 


being thereto had), will more fully and at large ap- 


pear: yet inquiſition of the ſaid damages ſtill fe- 
| mals 18 


1— if Err _——_—_ « « 
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mains to be made; and the ſaid John, after inter- 
jlocutory judgment had been given in form aforeſaid, 
and before the return of the ſaid writ of inquiry, 
by us to the ſaid ſheriffs ſent, as aforeſaid, for the, „ 
purpoſe aforeſaid, died “, having tft duly made his e ee 
jaſt will and teſtamient in writing, and appointed EEG af 
Richard Sims ſole executor thereof; upon whole 4 g le 
death the faid Richard duly proved the ſaid will in the gods, 
| the prerogative court of Canterbury, in due form of chatiels, 
law, and took upon himſelf the burthen of the exe- right, and 
cution thereof, as by the letters teſtamentary there- credits, which | 
of, produced here in court to our juſtices, by the faid Were of the 
| Richard Sims, fully appear; and becauſe we bein ſaid Fehn at 
willing that thoſe things which in our ſame court Os 8 
be rightly done and tranſacted, We command you, Thx op 
that by good and lawful men of your bailiwick, you 44. Provi— 
make known to the ſaid Richard #er u, that he be be- guice arch. 
fore our Juſtices at Teſiminſter, in nfteen days of biſhopof Cææ- 
St. Martin, to ſhew if he bas, or knows of any zerbury, pri- 
| thing to ſay for himſelf, why the damages in the ſaid mate of al! 
| action ſhould not be aſſeſſed to the ſaid Richard England. ard 
| Sims, executor as aforeſaid, according to the form of metropolitan, 
| the ſtatute in ſuch caſe made and provided, if it ©*Pated 
| ſhall ſeem expedient for him fo to do; and further 3 
to do and receive what our ſaid court ſhall then and 85 Gat oat 285 
e | to wid, 
there conſider of him in this behalf; and have you a1 Weſtminſter : 
there the names of them by Whom you ſhall fo make aforelais, as 
known to him, and this writ. Witneſs Alexander by the letie:s 
Lord Loughborough, at Weſtminſter, the qth day of of adminiſtra- 
Jul, in the twenty-third year of our reign. _ mY Oo 
Eo a Ie e . produced, & c. 
If a nibil be returned according to the = 
above ſtatute, an ais ei. fa. mult iſſue; and 
you mult enter them verva7zm on the protho- 
| Notaries remembrance roll; and give a rule 
Eo, A f. „ 
Upon the entry of the firſt cg. fa. on the Entry, 
roll, you award the ſccond as far as the re- | 
turn, in the ſame manner as in p. 489. pro- 
uded they be of different terms, if not, one. 


roll 


494. | Revivirig Judgments, 
- roll is ſulfcient i ; and after the award of the 
ſecond ſci. fa. « ſay, 5 


And hereupon the ſaid Richard prayeth, That the 


damages aforeſaid, by the ſaid Fohn in his life time 
= ED ſiſiuſtained, on en . of the premiſes aforeſaid, may 


ſcdered, that the damages aforeſaid by him the ſaid John 
in his life time ſuſtained, on occaſion of the premiſes 
_ aforeſaid, be aſſeſſed and recovered by the ſaid Ri- 

chard Simes, executor as aforeſaid, according to the 


tained by occaſion of the ſaid premiſes, therefore, as 

before, the ſheriffs are commanded, that by the oath 
of twelve good and lawful men of their bailiwick, 
they diligently inquire, what damages the ſaid 
John hath ſuſtained, as well by reaſon of the pre- 
miſes, as for his coſts and charges by him laid out 


juſtices at Neſiminſter, in, &c. under their ſeal, and 
the ſeals of thoſe, by whoſe oath they ſhall take the 


taxed), 


fa. after the rule is expired, ſign judgment with the 
prothonotaries, as in the cale of other ſci. fu. s give 


©. final judgment, as in other caſes. 
Appearance. But it the defendant appears, then he enters it as 
before with the prothonotaries, and pays 38. 104. 


pearance in the prothonotaries book. 
i hereas (to the end of the entry on the ſecond roll, 
as far as the ſheriff's return on the alias, then ſay); 


and the ſaid Richard at that day being lolemnly 


| the ſad Award . executor as aforeſaid, Four 
that 


be allied and adjudged unto him; Therefore it is con. 


form of the ſtatute in ſuch caſe made and provided, 
by the default of the ſaid Richard; and becauſe it is - 
ſtill unknown what damages the ſaid John hath ſuſ- 


about his ſuit in that behalf; and the inquiſition | 
which they ſhall thereupon take, make appear to our 


ſaid inquifition, &c. (the clerk of the judgments 
enters the final Judgment hereon, after the colts are 
If the deſendant does not appear to the 12000 Kl. 
notice of executing a writ of inquiry, and Proceed to 


therefore before judgment is ſigned, ſearch for oi 


Declaration. London, (ſſ.). It was commanded to the ſherif, 


called, comes by S. U. his attorney; and thereupon 
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 Reviving Judgments. 495 
that the damages in the ſaid action may be aſſeſſed, 
and recovered by him the ſaid Richard Sims, accord- 


ing to the form of the ſtatute, in that caſe made and 
_—_—__—ce-. 


If a defendant dies after a writ of inquiry If defendant 
executed, and before the return thereof, it dies after in- 
is within the act; and the ſei. fa. againſt his dated, and 
executor or adminiſtrator muſt be $6 to ſhew before return. 
« cauſe why the damages aſſeſſed ſhoutd not bere= 

te covered.” 1 Wils, 243. 1 Salk. 115. Lill. 

George the Third, &c, To the ſheriff of Middle- Sci. fa. againſt 
ſex, greeting, IYhereas Fohn Denn, lately in our an adminiſ- 
court, to wit, in Za/ter term, in the twenty-third trator after an 
year of our reign, before Alexander Lord Lough- interlocutory ; 
E borough and his companions, then our juſtices of the judgment. 
© Bench, impleaded Richard Fenn, late of, Cc. „ 
| claring in the ſame plea againſt him, For that where- 8 
as (here ſet forth the whole declaration); and 
therefore he brought ſuit, Sc. And afterwards, to 
wit, in that very (ſame term, in the year aforeſaid, 
the ſame Richard in his proper perſon came intq our 
ſame court, and defended the wrong and injury, 
when, Sc.; but ſaid nothing in bar or precluſion 
of the ſaid action of the ſaid John, whereby the ſaid 
John remained therein undetended againſt the ſaid 
Richard; and ſuch proceedings were thereupon had 
in our ſaid court, that the ſaid John ought to re- 
cover his damages, by occaſion of the premiſes ; but 
becauſe it was unknown to our ſaid court, what da- 
mages the ſaid John had ſuſtained by occaiton of the 
premiſes aforeſaid, it was commanded, to the then 
ſheriff, That by the oath of twelve good and law- 
tul men of his bailiwick, he diligently inquire 
what damages the {aid /o, bad ſuſtained, as well by 
occalion of the premiles, as for his coſts and charges 
by him about his ſuit in that behalf expended ; and 

that he ſhould ſend the inquitition which he ſhould 
thereupon take, to our juſtices at JY:/#min/ter, on 
ine morcow of A Souls, under his feal, and the ſeals 


4 o 


496 


of thoſe by whoſe oath he ſhould take that i inqui- 


maining in our ſame court at Heſiminſter (relation 
being thereto bad), will more fully and at large ap- 


mains to be made; and the ſaid Richard, after inter- 
locutory jodgment had been given in form afore— 


the purpoſe aforefaid, died inteſtate, and adminiſtra- 
tion of all and ſingular the goods, chattels, and 
credits of the ſaid Richard have been granted to 
Mary Fenn, the widow and relict of the ſaid Ri- 
chard, as we have been given to underſtand and be 
informed; ; and becauſe we are willing that thoſe 
things which i in our ſaid court be rightly done and 
| tranfacted, We command you, That by good and 
lawful men of your bailiwick, you make known to 
the faid Mary Fenn, adminiſtratrix as aforeſaid, 
that ſhe be before our juſtices at Weſtminſter, in 
Oc. to ſhew if ſhe has or knows of any thing to 
| ſay for herſelf, why the damages in the ſaid action 
ſhould not be aſſeſſed to the ſaid ohn againſt her, 
according to the form of the ſtatute in ſuch caſe 
made and provided, if it ſhall ſeem expedient for him 
ſo to do; and further to do and receive what our 


behalf, and have you there the names of them by 
whom you ſhall ſo make known to her, and this 
writ. Witneſs Alexander Lord Loughborough, at 
 W:ftminfer, the gth day of Jt in the twenty» 
third N of our * 


they undertake to render the defendant at 
the end of the ſuir, or pay the condemnation 
money; therefore if neither are done, you 


Beviving Judgments, 
ſition, as by the record and proceedings thereof re. 


pear ; yet inquiſition of the ſaid damages ſtill re- 


ſaid, and before the return of the ſaid writ of in- 
quiry, by us to the ſaid ſheriff, ſent as aforeſaid, for 


ſaid court ſhall then and there conſider of him in this 


Proceedings againſt Bail. 


BY the terms of the recognizance of bail, : 


ma / 
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may proceed to charge the bail, either by 
bringing an action on the rerognizance, or by 
ſeire facias ; but before any proceedings are 
had, either by action or /ci, fa. a capias ad ſa- 
tiefaciendum mult be ſued out againſt the prin- 
cipal, and which mult be directed to, and 
left with the ſheriff of the county, where the 
a#ion is laid, for a return of non eſt inventus 
in his office, four days excluſive of the return, 
Barnes 64. ; the bail not being bound to ren- 
der the principal, until they know what exe- _ 
= cution the plaintiff chuſes to take out; and Fifteen days 
ſuch ca. ſa. ſhould have fifteen days between the ens! the 
2 5 and return. bid. 176. Slat, 13 Car. 2... xe gp 
Ik an action of debt be brought on the re- If ation on 
> copnizance of bail, the writ muſt be ſerved te recogni- 
I | : 1 WO 3 5 | . Tance, writ to 
| four days before the return, and the bail may he ſerved four 
| {ſurrender the principal on the guarto die poſt days before 
of the return, ſedente curia, but not after the the return. 
court is riſen. Rep. & Caf. Pract. C. B. 18. 
Barnes 8 2. If by attachment of privilege, it 

being an original writ, muſt have fifteen 

days. Vide Stat. 13 Car. 2. ſt. 2. . 7. 

A ca. ſa. returnable at a time when a writ 

of error is depending, is not a ſufficient found- 

ation to proceed againſt the bail. Barnes 83. 

| The filacer in this court takes care to en- 

ter up all recognizances of bail, and there- 

fore if you bring an action againſt the bail, 

ſpeak to him to get the roll carried in and 

filed, and the capias will be a common one, 

except that you put an ac- iam in this man- 

| ner, © And alſo that the ſaid Richard and 

Thomas anſwer ihe ſaid John in a plea of 

debt upon recognixance, according to the cuſtom of 
„„ KK e gur 


Proceedings againſt Bail. 


« gur court of Common Bench,” or if you fue © out 


a common capias only, then you may indorſe 
upon the copy, that it is an action againſt the 


defendant upon the recognizance of bail, 
The other part of the proceedings are juſt 
the ſame as in other caſes; and with regard 
to the venue, it has been held, © That if a 


ce recognizance of bail be taken in Serjeant's | 
d Inn, Fleet-ſtreet, the venue may be laid in 


London.“ Hob. 198. ; but where taken in any 


other county, the ci. fa. may be in the 
county where taken, or in Middleſex. Co. 31. 


2. Barn. 74. 167.; but where the bail is in- 


rolled as taken i in Middlz/ex, there the ſci. fa. 


mmuſt be brought, and ſo muſt the venue be 


laid, in the action upon the recognizance. 


2 Black, Rep. 769. 


| How to pro- The filacer, upon being ſpoke to, will « en- 


ceed by ici. ter up the recognizance of bail, and docket 
fa the roll; and after the ca. /a. is returned by 
the ſheriff, he will make out the firſt ſci. fa, 

| (tho? for expedition you may make out ſame 
yourſelf); ingroſs it on a 25. 6d. ſtampt 
parchment, pay him ſigning 25. 64, ſeal 74, 

and if you mean to give notice to the bail, 

fake it to the ſheriff's office, and get a ſum- 

mons thereon to your officer, pay 25. 4d. 

officer for ſummoning, 5s. each bail; when 

' returnable, call on ſheriff for ſame; and if 

he returns a /c:. feci thereon, go to the pro- 
thonotaries, and enter the fame on their re- 
membrance- roll, and they will give a rule 

for the defendants ro appear, pay 25, z the 

clerk will at the ſame time give you a roll to 

enter the /c. fa. and judgment thereon com- 

; plete, which being done, and the rule ex- 

9 | e pired, 


1 


TW 
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pired, if no appearance entered with the pro- 
thonotaries, the clerk will ſign judgment; 
pay him 8d. per ſheer; file the writ with the 
cuſtos brevium, pay 4d. and then you may 
take out execution. 


The ſci. fa. if taken in London, or any Into what 


other county (although it is inrolled in Middle- county it je o 
ſex), may be either in the county where Tue, 
taken, or in Middleſex ; but if taken in Middle- 

S. Jon, it mult. be brought in That "conney only. 

| Barnes 97. 

1 But if you do not W to give the hail Second ſci. fa i 


499 


| notice, then the firſt ci. fa. being returned 


nibil, and entered, you are to ſue out an 
alias yourſelf, which is an exact copy of the 
firſt (except the words being added) * as 
before we bave commanded you,” the teſie of it 
is to be on the guarto die poſt of the return of 
| the firſt, which is to be ſigned by the pro- 
. thonotaries, pay 25. ſeal 79. ; ſheriff for return 
| of nibil as. And note, There does not need to Teſte and re- 
be fifteen days between the tefte and return of turn. 
each ſci. fa. but only fifteen days between the 
teſte of the firſt and return of the ſecond. Rep. 
& Cal, Prat, C. P. 114. 2 Black. Rep. 
| 922. 
| When it is returnable, get it fo the ſne- 
riff, and take it to the prothonotaries office, 
enter 1t on the remembrance-roll, and the 
clerk will give rule as before. 

It will be almoſt impoſlible to have two 
* fa. in this court returnable in one term; 
therefore enter on the roll the firſt ſci. fa. 
with the award of the ſecond, to the return —*_ 
day; which you will docket of the term the 
| firſt is returnable ; and on the roll on which 

K K 2 you 


500 | 


How TON to 
lie in meriff 5 
| ofiice, | 


ei. 
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you ſign judgment being on the ſecond ſei. fa. 
the firſt /ci. fa. is recited, the award and re- 
turn of the ſheriff to the ſecond, with the 
Judgment complete, A 
Ita ſc. feci is to be returned on the firſt 
fa. it muſt be four days in the ſheriff's 
office (excluſive of the return-day), and fo 
muſt the 10 Las the Ceßoegg a nikil be re- 


turned). 


2 of Recagnizance of 
| Bail in debt. 
Middleſex, (ſſ.) The 


ſheriff was commanded, 
that he ſhould take John 
Fell, late of London, V int- 
ner, if he ſnould be found 
in his bailiwick, and him 
ſafely keep, ſo that he 
ſhould have his body be- 
fore the juſtices of the 
Lord the King at Ve- 


minſter, on the morrow 


of the Holy Trinity, to 
anſwer William Read, in 
a plea, wherefore, with 
force arid arms the cloſe 


of the ſaid Willian, at 
Meſiminſter, 
Oc. and other wrongs, 
Oc. to the great damage, 


he broke, 


Sc. and againſt the peace, 
&c.; and alſo in a cer- 
tain plea of debt upon 
demand for 145]. After- 
wards, to wit, on the 
24th day of June, in this 


ſame term, Edward Lagg, 
of Lothbury, London, ho- 


hers 


* 


ter, in the ſaid county, 
ſmith, 
found in his bailiwick, 


that be might have his 
body here on this day, to 
wit, from the day of 
Eaſter in five weeks, to 
anſwer to Henry Eriages, 
in a plea, wherefore, with 
force and arms the cloſe 
of the ſaid Henry at 
Meſtiminſter, he broke, 
and other wrongs, &. 


and againſt the peace, 
Oc. 3 and alſo in a cet- 
_ tain plea of treſpaſs on 
the caſe, upon promiſes, 


The Hide fe Caſe. | 
Middleſex, (ſſ.) The 
ſheriff was commanded, 
That he ſhould take The- 


mas Lee, late of M ęſimin. 
if he ſhould be 


and him ſafely keep, 0 


to the great damage, &.. 


to the damage of the ſaid 
Henry of 1031. And no 
here on this day come 
Thomas Lime, of tit 
WO RE ens 
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ming. of the ſame place, 


ally before Alexander Lord 
| + Loughborough, and his 


the Lord the King of 
: the Bench here, and AC- 
Rknowledged themſelves, 
and each of them did ac- 


knowledge himſelf, to 


E: owe to the ſaid William 
Read the ſum of gol. ; 


7 Legg and Thomas Flem- 


ning, for themſelves and 


. and his heirs, hath con- 
ſented and granted, ſhall 
be made of their and each 


tels, and to the uſe and 
behoof of the ſaid Willi- 
an Read (“ and alſo at 
the ſame time the ſaid 

Jahn Fell came perſon- 


© juſtices, and acknow- 


| 
* ally before the ſame 
5 


of 180l.; which ſaid 
3 ſum of 1801. he the ſaid 
John, for himſelf and 


4 made of his lands and 
4 eee 3: be levied : 


" 5h Tr 
8282828 EP AS IRS 


fer, and Themas Flem- 


laiſterer, came perſon- 


companions, juſtices of 


which ſaid ſum of 90l. = 
they, the ſaid Edward 


their heirs, have con- 
ſented and granted, and 
each of them for himſelf, 


„ ledged to owe to the 
x ſaid William the ſum 


«& ſaid ſum of 
© his heirs, willed and 


| 6 granted, ſhould be 


Upon condition, that if 
| Judg- 


Strand, in the county of 
Middleſex, hofier, and 
Richard Frame, of the 
ſame place, ironmonger, 
in their proper perſons, 
before Alexander Lord 
Loughborough and his 
companions, Juſtices of 
the Bench here; and 
acknowledge, and each 


of them acknowledgeth, 


that they owe to the ſaid 


Henry the ſum of 1021. 


17s.; which ſaid ſum of 


1021. 175. the ſaid Tho- 
mas Lime and Richard 


Frame, for themſelves, 


and their heirs, have 
conſented and granted, 
and each of them, fot 
himſelfand his heirs, hath. 
conſented and granted, 
& ſhall be made of their 
of their lands and chat- 


and each of their lands 


and chattels, &c. and to 


the uſe and behoof of 


the ſaid Henry, be le- 

vied (© and alſo at 11 be 
s {ame time the ſaid Thy- preſent, 

c mas Lee came perſon= _ 
ally before the ſame. 


6 Juſtices, and acxnow- 
6 ledged to owe to the 


$6 © fat Henry the ſum of 


_ which 


the ſaid Thomas 
« Lee, for himſelf and 


„e his heirs, willed and 


granted, ſhould be 


© made of his lands and 


K K 3 * chat« 


Se ind 
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judgment ſhall happen 
in the ſame court here, i in 
the ſaid plea, to be given 


for the ſaid William a- 


gainſt the ſaid John; then 


Sci. b fa. in debt upon re- 


cognixance of bail. 


1 George the Third, ec. Ly 
_ To the ſheriff of Middle- 


ſex, greeting : 


Eduard Legg, of Loth- 
bury, London, hoſier, and 


Tuomas Flemming, of the 

ſame place, plaiſterer, late- 
ly in our court (to wit) in 
the term of the Holy Tri- 


unity in the 23d year of our 


reign, came before Alex- 
ander Lord Loughborough 
and his companions, our 
juſtices of the Bench, 
Wk IVeftminſter, in their : 
proper perions, and ac- 


 knowledged themſelves, 


and each of them did 
acknowledge himſelf to 
owe to WVillian Read the 


lum 


John ſhall ſatisfy 
the debt aforeſaid, and all 
ſuch damages, which ſhall 
be adjudged unto the ſaid 
i; William againſt the ſaid 
, Pele; in the ſame court 
here, in the plea afore- 
ſaid, or ſhall render his 
body to the priſon of the 
R Fleet, Kc. 155 


ec chattels, and to the 
* uſe of the ſaid Henry 
be levied“): Upon thi 


condition, that if judg. 


ment ſhall happen! in the 


ſame court here, in the 


ſaid plea, to be given for 
the ſaid Henry againſt 
the ſaid Thomas, then the 


ſaid Thomas ſhall ſatisfy 


all the damages which 


ſhall be adjudged to the 


ſaid Henry againſt the 
ſaid Thomas, in the ſame 
court here, in the pla 
| aforeſaid, or ſhall ren- 


der his body to the pri- 


Xo ſon of the Fleet, &c. 


E like in 7 
Ge the Third, Ge. 


5 To the ſheriff of Middle | 


Whereas ſex, greeting: Whereas 


Thomas Lime, of the 


Strand, in the county of 
Middleſex, hoſier, and 
Richard Frame, of the 


ſame place, ironmonger, 


lately in our court, to 
wit, in the term of the 


Holy Trinih, in the twen- 
ty- -third year of out 


reign, came before 4/25» 


ander Lord Loughbor 990 
and his companions, out 
juſtices of the Bench, 4 


W. eſtminſter, in their pro- 
per perlous, and acknow- 


Jedged, and each of them 
a<Fnowledgeo to owe to 
Han Bri 


* 
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. ſum of gol. they the ſaid 
ſelves and their heirs, 
_ conſented and granted, 
himſelf and his heirs did 
be made of their and 
each of their lands and 


chattels, and to the uſe 
and behoof of the ſaid 


Upon this condition, that 


pen in our court of the 
Bench aforeſaid, in a 


_— certain plea of debt upon 

demand, for 145]. to be 
given for the ſaid Wil- 
liam, againſt Fobn Fell, 


late of London, vintner, 


then the ſaid 7ohn ſhould 
| ſatisfy the debt aforeſaid, 
and all ſuch damages as 
ſhould be adjudged unto 


term, before Alexander 


Lord Loughborough and 
his companions, our juſ- 
_ ices of the Bench at 

85 . 


| Edward Legg and T bo- 
mas Flemming, for them- 


and each of them for 


conſent and grant, ſhould 


William Read be levied; 


if judgment ſhould hap- 


dy the ſaid William Read 
in our court proſecuted, 


the ſaid William againſt 
the ſaid John, in our 
ſame court here, or 
ſhould render his body 
to the priſon of the 
Fleet: And although the 
faid William afterwards, 
to wit, in that ſame 


Pꝛoteedings againſt Bail, 
ſum of go.; which ſaid Henry Bridges the ſum 
of 102. 175.; which 
ſaid ſum of 1021. 17s. 
the ſaid Thomas Lime and 
Richard Frame, for them 
ſelves and their heirs, 
had conſented and grant- 


ed, and each of them 


for himſelf and his heirs, 
had conſented and grant- 
ed, ſhould be made of 
their and each of their 
lands and chattels, and 
to the uſe and behoof of 
the ſaid Henry be levied; 
Upon this condition, that 
if judgment ſhould hap- 
pen in our court of the 
Bench aforeſaid, in a 
certain plea of treſpaſs 
on the caſe, upon pro- 


miſes, to the damage of 


the ſaid Henry of 1501. 
to be given for the ſaid 

Henry, againſt Thomas 
Lee, late of Weſtminſter, 


in the ſaid county, ſmith, 
then the ſaid Thomas 


ſhould ſatisfy all the da- 
mages which ſhould be 


adjudged to the faid 


Henry, againſt the ſaid 
„in our ſame 
court, in the plea afore- 
ſaid, or ſhould render his 
body to the priſon of the 
Fleet : And although the 
ſaid Henry afterwards, 
to wit, in the ſaid term, 


Thomas, 


in the twenty-third year 


aforeſaid, before Alexan- 


K K 4 „ e 
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the ſaid ; 
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We eſiminſter, by the con- 


ſideration of the ſame. 
court, recovered againſt | 
John in the 
ſaid plea, the aforeſaid 
debt of -145/.: and alſo. 
71. 10s. which in our 
ſaid court were adjudged 
to the ſaid Milliam, for 
his damages which he 
had ſuſtained by reaſon. 
of the detaining that 
debt whereof the ſaid 
John is convicted, as by 
the record and procels 
thereof manifeſtly ap- 
pear. Nevertheleſs, the 
ſaid Foþn the debt and da- 
mageęs aforefaid to the ſaid 
Milliam hath not ſatisfied, 
nor his body, on the oc 
cCaſion aforeſaid, to the 
priſon of the Fleet ren- 
dered, according to the 
form of the recognizance 
aforeſaid, as on the in- 
formation of the ſaid 
Illilliam we ate given to 


der Lord Leeb 
and his companions, our 
juſtices of the Bench at 
Maſiminſter, by the con- 
ſideration of the ſame 


court, recovered againſt 


the ſaid Thomas Lee, in 


the ſaid plea, 100/. which 


in our ſaid court were 
adjudged to the ſaid Tho- 
mas, for his damages 
which he had ſuſtained, 


by reaſon of the not per- 


forming certain promiſes 
and undertakings made 
by the ſaid Thomas to the 
ſaid Henry, whereof the 
ſaid Thomas is convicted, 
as by the record and pro- 
ceſs thereof manifeſtly 
appear. Nevertheleſs, the 
ſaid Thomas the damages 
aforeſaid hath not ſatiſ- 
fied, nor his body, on 
the - occaſion aforeſaid, 
to the ſaid priſon of the 


Fleet rendered, Oc. | 


underſtand : And becauſe we are willing that thoſs 


things which in our ſame court are rightly done 
and recognized, ſhould be duly carried into execu- 


tion, we command you, that by honeft and lawfu! 


men, of your bailiwick, you make known to the 
laid Edward Flemming . Thomas Legg, that they 
bs before our juſtices at J/e/ftmin/ter, in fifteen days 


of Saint Martin, to ſhew if they have or know any 


thing to ſay for themſelves (that is to ſay), the ſaid 
ae Flemming, why the ſaid gol. Ty him in 
form aforeſaid acknowledged, ſhould not be made 


of his lands and chattels; and the ſaid Richard 


Kae why the ſaid gol. by him in form aforeſaid 


acknow- 
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acknowledged, ſhould not be made of his lands and 
chattels, and to the uſe and behoof of the ſaid William 
levied, according to the form and effect of the ſaid 
recognizance, if to him it ſhall ſeem expedient: 
And have you there the names of thoſe by whom 
you ſhall make known to them, and this writ. 


Witneſs, &c. 
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4; the bail appear, make a precipe for the 
rothonotaries thus: 

Fo Middleſex, to wit. Appearance for Edmund Leer præcipe ſor 
and Thomas Flemming, bail of John Hell, ats Mil- appearance to 
| lam Read, to a ſci. fa. returnable on the morrow the ſci. fa. e 
of All Souls; pay entry 3s. 104, This is frequently | 

done after the bail are fixed, to get a term; but 

they are not liable to coſts unleſs they plead. 

| 989 N. 3” 25 10. J. 5 


I When the bail have armatied; deliver alf appearance 
declaration upon treble penny ſtampr paper; entred, how 
give a rule to plead, and demand plea as in e 
other caſes; and if the declaration is not de- 

I livered four days excluſive before the end of 

the term, they will be intitled to an impar- 

launce. 

L Middleſex, to wit. It was communied to the ſhe- Declan on. 
tiff, Whereas (to the end of the entry of the roll on 

2 the ſecond ſei. fa.), as far as the ſheriffs return, 

| then ſay, And upon this the ſaid William prayeth 

execution to be adjudged to him of the debt and 

damages aforeſaid, according to the form and er | 

of the ſaid recognizance, Sc. 

VM. B. The declaration may be entitled as How to title 
of the term generally, although the ci. fa, declaration. 
was returnable the laſt return of the term. 

3 Vils. 154. 

| The bail may plead, that no ca. a. ever What bail 

| iſued againſt the defendant, ſecundum cur ſun may plead, 
Urie, Lutw. 1285. ; that the principal died and what not. 


be⸗ 


506 Piotecdings again Bail, 
before a ca. ſa. returned, Roll. Abr. 3 "F 
that the plaintiff had other execution againſt 

him; that the defendant paid the money re. 

covered, 1 Roll. 336. J. 35. 4 C 5 Am, 

c. 16. J. 12. ; or that the principal ſurrender- 
ed himſelf, 3 Lev. 152.; but they cannot 

plead that the principal died before the re- 
turn of the ſci, fa. becauſe if he died on the 


day of the return of the ca. ſa, the bail are 
liable, 1 Roll. 336. 
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Brev. 265. 
1 Roll. 336. J. 35. 


If there be error beebgbt by the principal, 

which is afterwards nonproſſed with coſts, 
yet the bail in the original action are not 
liable to the colts in error, but only the da- 

mages recovered in the original action, be- 
cauſe they only became bound in that action. 


Ca. fa; « againſt hail i in ed. 5 
_. George the Third, &c. 
To my ſheriff of id. | 


 dlefex,greeting: We com- 


mand you, That you take 


Hadiward Legg, late of 


Lothbury, London, hoſier, 
and Thomas Flenungs, late 
of the ſame place, plai- 
deter, bail of Jahn Fell, 
Hate of London, vintner, ir 


they be found in your 
bailiwick, and them ſaſe- 
ly keep, ſo that you may 
have their bodies before 


aur juſtices at Meſimin- 


Jer, in eight days of 
Saint Hilary, to ſatisfy 


ik 


2 Wils. 67. 
plead nul tiel record, Thom, Ent. 28 5. 


or a releaſe to the defendaii, 


dleſex, greeting: We com- 
mand you, That you take 


fier, and Richard Frame, 
of the ſame place, iron- 
monger, 
Lee, late of He minſter, 
in your county, ſmith, if 
they 
| bailiwick, and them ſaſe- 
ly keep, ſo that you ma) 
have their bodles before 


They may 
6 


75 like in caſe. 
George the Third, Oc. 
To the ſheriff of Mid- 


Thomas Lime, of, c. ho- 
bail of J homas 


be found in your 


our juſtices at Weftmire 
er, in eight days of 
Saint Hilary, to ſatisſy 

Henry 


4 
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IVilliam Read, gol. and 
gol. ; which ſeveral ſums 
they the ſaid Edward 


Legg, and Thomas Fle- 
ming, heretofore, to wit, 


in the term of the Holy 


Trinity, in the twenty- 
third year of our reign, 


before Alexander Lord 


Loughborough, and his 
companions, then our 
juſtices of the Bench at 
 Wiſiminſter, ſeverally ac- 
knowledged to owe to 
the ſaid William Read, to 
de made of their and each 
of their lands and chat- 


tels, and to the uſe and 


behoof of the ſaid Wil- 
| liam Read be levied, ina 
certain plea of debt upon 


demand for 145. againſt 
the ſaid ohn Fell, in our 
ſame court proſecuted ;_ 


Henry Bridges, 1021. 1 75. 
and 1021. 176.; which 


ſeveral ſums they the ſaid 


Thomas and Richard here- 
tofore, to wit, in the term 
of the Holy Trinity, in the 
twenty- third year of our 
reign, before Alexander 
Lord Loughborough and 
his companions, then our 
juſtices of the Bench at 
Meſiminſier, ſeverally ac- 
knowledged to owe to the 
ſaid Henry, to be made 
of their and each of their 
lands and chattels, and to 
the uſe and behoof of the 
ſaid Henry, be levied in 
a certain plea of treſpaſs 
on the caſe upon pro- 
miſes, to the damage of 
the ſaid Henry of 150l. 
againſt the ſaid Thomas 
Lee, in our ſame court 
J V8 
And whereof the ſaid John Fell was convicted, as 


by the record and proceedings thereon in our ſame 
court, before our ſaid juſtices at Veſiminſter afore- 
 faid, remaining, manifeſtly appears: And where- 
upon it is conſidered in our ſame court, That the 
ſaid William have his execution againſt the aforeſaid 
Edward Legg and Thomas Fleming, of the ſaid ſeve- 
ral ſums of gol. and gol. by them in form aforeſaid 

acknowledged, by the default of the ſaid Edward 
and Thomas; and have there this writ, Witneſs 
Alexander Lord Loughborough, && 


Io be ſigned by the prothonotaries, pay 


| 44. ſeal 7d. warrant 25, 44d. and to be ingroſſ- 
ed upon a 25, 69. ſtampt parchment, - 


IE 


P2ocredings againſt Bail, 


Tefiatum. If a tellatum ſay, after the words, © by the de- 
. & fault of the ſaid Edward and Thomas, And 
"wp whereupon our ſheriff of Middleſex ſent to our juſ- 
26 tices at Weſtminſter, at a certain day now paſt, that 
the ſaid Edward and Thomas were not, nor was 
either of them found in his bailiwick, whereas it is 
teſtiſied in our ſame court, that the ſaid Edward and E 
„Thomas lurk and ſecrete N in N county, 
et and have there, &c. 4 


N. B. I ſhould adviſe the ca. ſal to be led [ 
out, with the eee in this cale, 85 3 
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Bi. fa 1 nt. George, ce. to the ſheriff of Middleſer, | 


=" br, in greeting: We command you, that of the 
F wand  Jands and chartels in your bailiwick, of Ka- 
j | avard Legg, late of, Fc. hoſier, gol. and of 


the lands and chattels in your bailiwick, of 
Thomas Plemi 7g, gol, which ſaid ſeveral fur ms: -- 
they the laid £dward Legg and Thomas He- 
ming, heretofore, to wit, in the term of the | 
Holy Trinity, in the twenty-third year of our | 
reign, before Alexander Lord Loughborough 
and his companions, then our juſtices of the | 
bench at Weſtminſter, ſeverally acknowledged 
to owe to William Read, to be made of their, 3 
| t 
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and each of their lands and chattels, and to 
the uſe and behoof the ſaid William be le- 
vied, in a certain plea of a debt“ upon de- 


2 ＋. x 8 A 
> ar nand for 1450. againſt 7obn Fell, late of, 1 


the caſe to the! 


damage of Fc. vintner, in our ſame court proſecuted, WF » 
the ſaid Vi and whereof the ſaid John Fell was convicted, n 


ow ff 1456; as by the record and proceedings thereon in S 
our ſame court, before our ſaid Juſtices, at. - i 
Weſtminſter aloreſaid, remaining, manifeitly WF b 


appear; and whereupon it is conſidered in our WW n 
ſame court, that the ſaid William have his fa 
execution againſt the aforeſaid Edward Legg 1 


. 
- 


and 4 de 


7" 


| and Thomas Fleming, of the ſaid ſeveral ſums 
bol gol. and 9ol. 'by-them in form, aforeſaid 85 
acknowledged, by the default of the ſaid 
Edward and Thomas, whereof the ſaid Edevard 
and Thomas are convicted; and have that 
money before our juſtices at Weſtminſter, in 
eight days of Saint Hilary, to render to the 
| ſaid William for the debt aforeſaid, according 
to the form of the ſaid recognizance: ; and 
have there this writ. Miineß, &c. 


proceedings againſt them both on their pays 
ment of 140/. ; and upon ſhewing cauſe, the 


Pꝛocredings 2paind wa cog. 


In an action of treſpaſs and aſſault to the Bach of the 


1 damage of cool. Mr. Juſtice Forteſcue had bail are liable 
ordered bail for 140/. and the defendant be- 4a 
ing preſent at the time the recognizance of 
| bail was taken; his bail were bound jointly nizance, it 
and ſeverally in 140/. plaintiff recovered a not more than 
| verdict for 300l. and the bail moved to ita e 


whole penalty 
of the recog- 


covered. 


court were of opinion, that as the damages 


in the writ were laid ;00/. here is no fraud 
upon the bail, the eee is ſeparate 


as well as joint, and in its nature a judgment, 


the award of the court thereupon is, that the 
plaintiff have execution; therefore ſo far as 
the penalty of ſuch recognizance will go, it 


is juſt and equitable the ſame be applied to- 


yards ſatisfaction of the condemnation mo- 
ney, for payment whereof, and not of any 


: particular ſum, the condition is. Barnes 76. 


Haydon was ſued. in covenant ; the father When pro— 


bene bail for him; ; after which a compro- ceedings are 


miſe took place, in purſuance of which the d for a 


time certain 
father paid 260/. and the ſon to have three 


above a year, 


years and an half, to pay the reſidue, The proccedings 


: defendant then filed a bill in Chancery, and u 80. 07 7 


the ex pirat: on 
ob- * 


of the time, obtained an injunction, which was afterwards 
without a 


are aaa diſſolved, and then a ca. ſa. was taken out 


againſt defendant ; and two ſci. fa.'s againſt 


bail, and a f. fa. againſt the father. Upon 


motion to ſet aſide the proceedings againſt 


the bail as irregular, no proceeding having 


O 


been had for upwards of three years till ſuing 


out ca. ſa. and ſci. fa. alledging that there 


ought to have been a term's notice; the 
court held, that as in this caſe it appeared 
that the bail was the principal agent, and 
conuſant of the whole tranſaction, it was no 
ſurprize on him; and that an argument to 
ſtay proceedings for a limited time, to enable 
the defendant to pay the debt, on default of 
which the plaintiff was to proceed, was in its 
nature an exception out of the rule, E. 
13 Geo. 2.; and that at the expiration of the 
time, the proceedings may be renewed, with- 
out a term's notice; elſe it would in effect 
be a ſtay of proceedings, for a whole term, 


Some notice Motion to ſtay the proceedings on a /. 
| 8 * bone Ja. ſued out againſt Lowing and Spite, defend- 
7 uin u 8 EEE 2 | . h 
| {ci. fa. apainſ ant's bail, they not being ſerved with a copy 


beyond the time agreed on. 2 Black, Rep. 


| the bail by of the ſheriff's warrant, which recites the 


the ſherif, writ, But the one (viz. Lowing), by giving him 
—  _____@ perſonal ſummons, and reading to him the 
 Neriff's warrant ; the other, by leaving 3 
memorandum (containing the ſubſtance of 


the writ) with his wife, at his houſe in his 


abſence, It appeared (on enquiry of the of- 
ficers), that it is uſual in Middleſex to ſerve 
the bail with a copy of the ſheriff's warrant, 
but not ſo in many other counties; and 55 

15 | | 5 akole 


a. ro. PP ILY 
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aroſe in Lincolnſbire. In ſome counties cer 
give verbal notice; in ſome, none at all. 
I he court held ſome notice ſhould be given 
| {(8alk. 599.), the ſufficiency of which (if diſ- 
Ss puted) muſt be determined by the courr, on 
the circumſtances; and that this notice was 
ſoffcient. 2 Black. Rep. 8 37. 


If the bail mean to acquit themſelves of Within aber 


FT their recognizance entirely, and run no ha- time bail way 


zard of the death of the defendant, then they . 
muſt render him in their diſcharge, before 
the return-day of the ca. /a. as the death of 
the principal afterwards will not diſcharge 
them; but if they do not, then they have 
until the guarto die poſt (if proceedings are by 
original) ſedente curia of the firſt ſci. fa. if re- 
turned ſcire feci; but if a nibil is returned 
thereon, then until the guarto die poſt of the 
return of the ſecond ſci. fa. Jedente curia. 
Barnes 82. 
Baut if the action be by attachment of pri- 
vilege, then they muſt render on the return 
of the ſecond ſci. Ja. or the firſt, if returned 
ſcire feci, ſedente curia. 
And if there be an action on the recog- y When to £05: 
nizance, the bail may ſurrender the principal render on an 
| before, or on the appearance-day of the re- action on re- 
| turn of the writ (if proceedings are by origi- iz ance. 
| nal), /edente curia, Barnes 82. Rep. & Cal. 
Prat. C. P. 18. if by attachment on the re- 
turn- day. 1 8 
If the defendant be in cuſtody of any we- if defendant 
riff or gaoler, the bail may have a habeas cor- in cuſtody, _ 
pus either in term or vacation, to bring him bail may have 


a hab. co 
before the chief juſtice, or one of the other: 10 e . 


judges, up to zender. | 


OT Pyoteedings againſt Bail. 


judges, returnable immediately, in order to 
render him in diſcharge of his bail. 
If defendant If he is a bankrupt, and has his certificate, For 
is a bankrupt, by 
a ſummons to ſhew cauſe why an exoneretur 


may ſummons oo, 
i Bicharge ſhould not be entered upon the bail-piece, 
| the bail, ſhould. be taken out and ſerved ; and upon 


producing the certificate to the judge, the = 
bail will be diſcharged by his order, upon af- 
fidavit of the debt having Abet due Prior 
„ | to the commiſſion. . | 
How to for- If the defendant is in town, get the filacer | 
| wo * (if the action be by original) to go to the 
OWNs | 
OS judge's chambers, and take the render, pay 
filacer 75. 4d. judge's clerk 1 35. tipſtaff 10s. 6d. 
The filacer brings his book, wherein the bail 
are rendered with him to the judge's cham- 
Bet, and the judge exonerates the bail at 
ſame time. N. B. Notice of the ſurrender | 
is requiſite, but not an affidavit, _ 
If the action be by attachment of privi- 
lege, then apply to Mr. Underwood to take 
the bail- piece to the judge's chambers, pay 
* 44. to him, 16s. to the judge, tipſtaff 
105. 6d. and give notice of the render, and 

= no affidavit requiſite. 
| Notice of fur- Take notice that the above defendant did 
render. this day ſurrender himſelf in diſcharge of his 
kts bail, and was thereupon committed by the 
| Honourable Mr, Juſtice Gould, to his Ma- 
jeſty's priſon of the Fleet, there to remain 
1 Until, e. Dated, Se. 
e ſur⸗ The court ordered the hour of 1 the 5 or 
render to be true time of the defendant's ſurrender, to be 
1 bythe entered by the filacer, in order that it might 

n 

e whether the ſurrender was 125 
8 erore 


Pioceedings agalnſt 3 Bail. 5 513 


before or after the riſing of the court. 
Barnes 78. 
Staying proceedings againſt the bail where a 
brit of error is brought by the principal. | 
The allowance of a writ of error on a When writ of 
Judgment by mil dicit, is ſo entirely a ſuper- &ror à ſuper- 
ſedeas to a ſubſequent writ of execution, and ſedess. 
all proceedings thereon againſt the bail, that 
all may be ſct aſide upon motion, 2 Black, 
| Rep. 1183.; but no contempt is incurred till. 
| after notice to | oa Wanner. Barnes 
. 
3 In this court a writ of error is no . f 
deas from the ſealing, but from the delivery 
to the clerk of the errors, Barnes 206. 209. 
and if the ca. ſa. be returnable at a time when 
the writ of error is depending, cannot mw 
ceed prawn the bail, , 
Defendant moved to ſtay proceedings a- Proteedings 
gainſt his bail pending a writ of error, plain- again bail, 
uff inſiſted that the bail ought to give judg- pending = 
ment, and that execution only ſhould ſtay: tail. DI 
hut per cur. the bail ought not to be preclud- 
ed from ſurrendering the principal; and there- 
fore let all proceedings be ſtaid Pending the 
| writ of error. Barnes 66. | 
Proceedings were ſtaid in an action 2 The like 
debt, brought upon a recognizance of bail, withour giv- 
pending a writ of error, without defendant's ing judgments 
giving judgment, becauſe thereby the de- 
| fendant would be precluded from a ſurren- 
1 der, which is not reaſonable. Did. 68. 
| Phintiff recovered judgment, defendant Pending error 
J brought error, pending which, plaintiff 2 ion brought. 
| brought an action of debt on the judgment, and wh Rho ons 
| after Judgment thereon, levied, Per cur. The judgment ex- 
; 1.4 5 de- e court 


514 Pꝛoteedings againſt Bail, 
would not ſet defendant might have moved the court to 
. ſtay proceedings in the action on the judg- 
might hare ment, pending the writ of error, Which 1s al- 1 
applied in ways granted; but having made no ſuch ap- 
time. plication, judgment regular. Barnes 202, 
4 805 8 203. 1 bg EIS Wes „„ EE 1 
Bail to an ac- Plaintiff brought an action on the caſe 
„ againſt defendant, who appeared, and plain- 
ee tiff recovered judgment, and then brought 
gainſt defend- debt on the judgment, and held defendant to | 
ant, and writ bail, and recovered a ſecond judgment, MW «{ 
eee After a ca. ſa. returned againſt the principal, 1 
before the re- WIS: WIL I e os Sous” b 
turn, proceed- and before the return of the writ, in an ac- WW * 
ings againſt tion of debt upon the recognizance, againſt *© 


bail ſtaid, the bail in the ſecond action, the court was 5 
| pencing env moved to ſtay the proceedings on the recog- | | 5 
firſt judgment, nizance, pending a writ of error, to reverſe e 
they conſent- the firſt judgment 3 and upon the bail's con- | et 
ing to give ſenting to give judgment in the actions « 
eee brought againſt them, the rule to ſtay pro- WF © 
Cceedings was made abſolute. Barnes 86. © 
Error brought If the writ of error be not brought in time, | 5 
. and and the bail be ſued, the court will not le I . 
proceedings Proceedings be ſtaid, unleſs they give judg- WF «| 
ſtaid, ment in the actions againſt them, and undet- «. 
5 take to render the defendant within four dd ©. 
Kalfter the affirmance of the judgment, 5 # 
Pending error, The plaintiff, pending a writ of error, eon 
cannot have nr n iy te vas 5 * 8 h ri- 3 tec 
Pr cannot have an exigent poſt ca. fa. on theo 5 
poſt ca. a. ginal judgment. Spins v. Bird. Baums 0. 
If „ 171 


If error avate If a writ of error be brought on a judg- 
)J 4 ice diet 
chief juſtice, ment in this court, and the chief juſtice die; 
execution (before he has returned the writ of error) vit 
may be had whereby the writ is abated, execution 2" 


with leave of be taken out without leave of the court; bl 
tke Court, 4 ew Ta 5 if 


„ liver his declaration to the defendant's attorney, 


5 

7 Jo. 
3 £c 
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if taken out without leave, it will be ſet 
aſide, and reſtitution ordered. Cranburne v. 
Quenel. Thornton & Hay's Praf. Reg. C. P. 


195. Barnes 201. 


Nonpzos for at Declaring, 


b JY rule Hi. 9 Arn, reg. 3. It is ordered, “ That In what N 
© upon all proceſs returnable the firſt or any genf n 


12 2 53 | fened for want 
other return in any term, the plaintiff ſhall have 


of a declaration. 
« liberty to the end of the next enſuing term, to de- 


te or of leaving the ſame in the office; and the de- 
e fendant's attorney having entered his appearance 
« with the proper officer, as of that term in which 
te the proceſs is returnable, and at the end of the 
enſuing term, or in four days after the end there- 
of, having given a rule to declare in the proper 
office, and having called on the plaintiff's attor- 
ney (if he can be found), the defendant, any 
time in the vacation of ſuch enſuing term after 
the rule for declaring is out, may ſign his nonpros 


& 


66 
00 


for want of a declaration, and not afterwards, and 

the plaintiff ſhall not, without the leave of the 
court, have any longer time to declare in, other 
on the time to be limited by the defendant's 
rule. | 8 N | „ | 


But where the defendant, at the end of the ſe- No role being 


| cond term, does not give a rule for the plaintiff to Sen, er 
declare, he has till the gn day of the third term, 
deliver or file his declaration. Rep. & Caſ. Prad. 
JJ Ro CPUs 8 


has till the eſ- 
tO ſoięn day of the 
za term to de- 
If the defendant wiſhes to compel the plaintiff to How to com- 
declare, he may give a rule with the ſecondary for bel pleintiff ts 


that purpoſe, after the end of the ſecond term, and e 
3 within four days, which expires in four days after, | 

| Pay Is, 10d. and demand a declaration of 
| Attorney, and for want thereof ſign judgment. 


plaintiff's 


WIS Ia 
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n the Common Pleas, 
5 e Denn v. Fenn. 2 diclart. 
Demand. Denn v. Fei. The Defendant demands a decla. 


ration in this cauſe 2 Jours, . 
C. K. Defendant s Atarng, 
A en of declaration muſt be made on the. 
agent in town, and not of country e Barnes 
I 
| May havefar- If the plaintiff ſhould not be able to declare with. 
ther time by in the time limited, he may, on the laſt day of the 
we” ſecond term, get a fide bar rule from the ſecondaries, 
for further time, till the firſt day of the next term; 
pay 45. ſerve copy on defendant's attorney, or if be 
waits for a rule, the plaintiff's attorney may take 
out a judge's ſummons for that purpoſe, ſerve it, 
and on attendance the Judge will RO him an order 
| „„ thereon, pay T4: 
If writ is Joint, If the writ is joint, and the appearance "Rea 
es yg the plaintiff cannot ſign ſeveral nonpros's, as there 


ſign fevers} non- ought to be but one, Comyns 744. Salk, 455 


. 
eee defendant removes the cauſe by. habeas erp 


plaintiff for not he cannot nonſuit the plaintiff for not declaring, 2 


declaring atter the plaintiff is not bound to follow him: but 0 
removal by ha. | 


err. muſt declare within two terms after the removal. 
How to ſign Enter on a double half crown ſtampt paper the 
i nonpros, file defendant's warrant of attorney with the 


clerk of the warrants, who will mark the judgment- 
paper, pay 8d, take it to e pay 75. 40. 
for ſianing. 
Entry of a ron Aidd! leſex, (d.) N Fenn, whe ſued out bis 
pros for not de- Majeſty's writ againſt hn Denn, late of, Sc. of 2 
e plea of treſpaſs, doth not further proſecute the ſame: 
Therefore it is conſidered by the court, that he and 
his pledges for the proſecution be in mercy, &c. The 
names of the pledges are John Doe and Richard Rx; 
"god the ſaid John is thereupon from hence for ever 
_ diſcharged without a day, &c. It is alſo confidered, 
that the ſaid John recover againſt the ſaid Rich 
325. 44, by the diſcretion of the juſtices of the Lord 


the King here, according to the: form of theſtatute, 
in 
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in ſuch caſe made and provided, at his requeſt 
adjudged to him, for his coſts and charges ſuſtained 
buy him about his defence in this behalf, „ 
VM. B. 335. 4d. are the common coſts allowed; if 
you have any extra's, ſuch as bail above, Hc. the 
prothonotaries will tax the coſts, and the above 
form will ſuit a bailable action; and an action can. 
be maintained in this court on che judgment. Cro. 


 Eliz 99. 1 Wits 316. 


| Nonproc for not Replying, Sc. 


2 THE plaintiff may be nonprofſed at any tage oft For not replying, 
EF the ſuit, for not complying with the rules of the & 
court, viz. for not replying to the defendant's plea, 

not ſurrejeining to his rejoinder, not entring the iſſue, 

when ſerved with a rule for that purpoſe, which is a 

final judgment, and ſigned on a double 25 64. ſtampt 

paper (for the forms of "theſe Judgments ; ſee title Fudg- 

ment). N. B. The defendant's warrant of attor- 
| ney muſt be filed; and there is only an incipitur of 
the declaration firſt entered on the judgment paper, 
bo as to warrant the prothonotaries clerk to ſign it. 
To compel the plaintiff to reply, a rule is given Combe! plaiodlf. 
with the ſecondaries, ſame as a rule to plead, pay to reply, 
15. 10d, the like for defendant to rejoin, and fo the 
plaintiff to ſurrejoin; but to enter the iſſue, a rule 
is obtained for that purpoſe, pay 45. 6d. ſerve copy; 
and before nonpros is ſigned, a demand in writing 
muſt be made of the replication, rejoinder, &c. 1 
| If the defendants ſever in their plea, the plaintiff n e : . 
map, at any time, before the record is ſet down for pleas, plaintiff | 
| trial, enter a nonpros * one or more of them, m enter a 
3 Salk. . | = PR ny 
lan aſſumpſit againſt two rare; one leeds tote In imp 
ment recovered againſt both; the other pleads bank- zgainit two whe 
& TuptCy ; plaintiff replies nul rad record to the plea of hg 3 
q | juigment recovered, and upon iſſue, judgment was lego may She 

| given againſt him, and a writ of inquiry of damages tered as to one, 

ee and final . Upon the bankruptcy nen en 


L 3 iſſue 


318 Nonpios for not Replying, &c. 
deftroy the ac. iſſue is alſo joined, whereupon the plaintiff entred 
oth 3 the a nolle proſequi, that he would not further proceed 
m as to the iſſue joined between him and the bankrupt, 
and upon error being brought, it was held well, and 
the judgment was affirmed; and Denniſon J. (aid, 
That the plea of bankruptcy is not a plea to the ac. 
tion, but only a perſonal diſcharge; but that if one 
defendant was to plead a plea that was to go to the 
action, he thought it might then have a different 
_ conſideration ; for the Stat. 10 Ann. c. 15. hath made 


the partner (not a bankrupt) liable for the Whol: 
debt. 1 Wits. 89. Salk, 457. 


Proceeding by | Attornies. 


IE an attorney ſues by ige, bs waives his 
privilege; or if he ſues in another's name, he does 
the ſame, Therefore, if he means to ſue as a pri- 
vileged perſon, the firſt proceſs is an attachment, 
which muſt have ffeeen days between the teſte and 

return, it being in the nature of an original writ; 
and a precipe muſt be left with the prothonotaries at 
the time of ſigning, purſuant to R. H. 11 Ges. 2 
reg. 2. Or it may be quaſhed, 2 Black, Rep. 919. and 
it is of no force, unleſs fioned by the clerk of the war- 
rrants before ſealed. R. Trin. 29. Car. 2. T. 97. 3. 
Attachment of George the Third, Sc. To the ſheriff of Hidale- 
privilege, ſex, greeting: At tach Richard Fenn ſo that you may 
have him before our juſtices at Weſtminſter, on 
 Thurſdaz next after the morrow of All Souls, to an- 
„ ſwer John Denn, Gentleman, one of the attornies 
# There i is no Of the court of the Bench, according to the ſiber- 
ac-etiam to be ties and privileges of the ſame court, for ſuch attor- 
3 Witz nies and other miniſters of the lame bench, from 
if you hold de- 
fendant to bail, time out of mind, uſed and approved of in the ſame, 
expreſs the na of a plea of treſpaſs * (as the action is) and have you 
3 of N50 5 45 there this writ; witneſs Alexander Lord Lo rg hi 
of deb: ; tre ſpaſs rough, at Meſiminſter, the gth day of July, in the 
on the caſe, &ce 230 ear of our reign. 
| Ws Denn! in perſon, 46th Aug. 17835 


Indorde 
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Indorſe the ſum ſworn to (if bailable), and the 


attorney's name who ſues out the writ, and the 


year and day it is ſigned, 2 Præcipe is to be made 


in this manner: 


„ Midaleſex, attachment of rie for Jab Precipe, 
« Denn, Gent. one, Sc. againſt Richard Fenn, caſe 
& returnable on T hurſday next, after the morrow of 

% All Souls. Denn in perſon, Affidavit for 421.“ 

Take the præcipe and writ to the prothonotaries 

clerk, who will ſign the writ, and keep the præcipe; 


pay nothing for ligning. Get it marked by the clerk 
of the warrants before it is ſealed; pay nothing, un- 
leſs in arrear for termages; ſealing 1d. If the at- 
tachment is not bailable, a copy muſt be ſerved on. 


defendant, with an Engliſh notice as for a capias : 


but if dalla dle, you mult apply to the ſherilt for a 
e pay 44. in | Middleſex, 


Common Appearance, and putting in Ball 


Ir the Attschnent requires only a common ap- How to appear, 


pearance, it muſt be entred with the prothono- 
taries, a præcipe is required, pay 3s. 10d. and if it 


requires ſpecial bail, Mr. Underwood prepares the 
bail-piece (or you may prepare it yourſelf), which is 
done on a 2s, ſtampt parchment, the form of which 


is as follows : Me. Underwod, 


| Trinicy Term, 23 Geo: = | ” 
| Middiſex, Attachment of privilege cor J. B. gentleman, one, 
Sc. againſt S. S. in a plea of tre mow' on the caſe, Bail 
for 27/. 1358. 6d, 
Returnable on Thurſday next after the morrow of 41! Souls, 
The bail are 7. D. of, Sc. glover, and Fe G. of, 
&c, broker. . 
Fach of the bail in 55. 7%, i | 
8. 7. Defendant's Attorney. 


Bail-piece on an 
attachment of 
Privilege. 


Bail in double the ſum ſworn to, if Fürst does not appear: 
If he does, then in the ſum ſworn = * 


3 6 —— Le — 


1.14 -- attends 


| Declaration, 


Declaration at 
the ſuit of an 
attorney. 


Pioceedings by attoznies. 


attends the judge, or the court when the re · 
cognizance of bail is entred into, and the bail! 


juſtify, or freſh bail is added, in the ſame man- 


ner as the filacer does on meſne proceſs, Give 


notice in the ſame manner of being put in, excep- 


tion and juſtification ; thoſe forms will do for this ; 


pay Mr. Underwood 78. 4d 
The declaration is to be ingroſſed on treble 14, 


ſtampt paper, the form of which is as follows; 
Middleſex, (to wit,) Richard Fenn, late of ef- 

 minfler, in the ſaid county, plumber, was attached 
by a writ of privilege iſſuing out of the court here, 
to anſwer to 7%n Denn, gentleman, one of the at- 
tornies of the court of our Lord the King of the 
Bench here, according to the liberties and privileges 
for ſuch attornies, and other miniſters of the ſame 
Bench, time out of mind, uſed and approved of in 
the fame. of a plea of treſpaſs on the caſe, &c, 
And whereupon the ſaid John Denn, in his proper 
perſon complains, That whereas, (the reſt as in com- 
mon caſes} only you muſt add pledges to pro- 
ſecute. 


When defendant. If an attorney delivers or gles his devlaration' and 


mutt pleads 


Jaguity, 


: pounds, as it is ſaid, 2 it was in ſuch manner 


gives notice thereof four days excluſrve of the end of 


the term in which the proceſs is returnable, the de- 
fendant muſt plead the ſame term, if rule to plead Z 
be given, and plea demanded. 
And the proceedings upon 8 of privilege 


is with reſpect to delivery of the declaration and 


rule to plead, in the fame manger as by original. 


And if an enquiry is executed, the form oniy Ciffers 


in this. 


George the Thirs, Sc. To the ſheriff of Mid. 


aleſex, greeting: Whereas Richard Fenn, late of, 
Ac. was attached by our writ of privilege iſſuing out 
of our court here, to be before our juſtices at 
Meſiminſter, to anſwer John Denn, one of the attor- 
nies, c. (the ſame as in the declaration) in a plea, 


For that whereas (here ſet forth the whole declaia- 
tion), to the ſaid John Denn, bis damage of ten 


pio; 


2 228 
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Piꝛoceedings by Attoznies. 
proceeded i in our ſaid court of the Bench, that (here 5 
go on as in a common inquiry, making the writ re- 
turnable on a day certain, inſtead of a general return 
day). 35 
George the Third, Sc. To the theriff of Midde- Ca. (a. 


150 greeting: Attach Richard Fenn, ſu that you may 
have him before our juſtices at Weſtminſter, on 


521 


Fo Thurſday next after the morrow of All Souls, to fa- 


tisfy Fehn Denn, gentleman, one of the attornies cf 
our court of the Bench here, 50ʃ. which were ad- 
judged to the ſaid Zohn, in our (aid court, before our 
juſtices at Vęſiminſter, for his damages, which he 
had ſuſtained, by occaſion of a certain treſpaſs on the 
caſe, done to the ſaid John at Heſiminſter, in your 
county, whereof he is convicted; and have there 


this writ, Fo 777 Oc. Pay figning at protho- 
Notaries 4d. ſea] 


An attorney Meidg ſued by his attachment of An attorney. 
privilege, was nonſuited and taken in execution for taken up on a 


the colts upon a ca. /a, returnable on a general re- ſa, upon a 


nonſuit for coſts. 
turn, and held well enough, for the plaintiff had returnable on a 


no day in court. 3 IV ils. 58.; nor can any ad- general return, 
vantage be taken of irregulaiity of proceſs without OW 
baving it returned, and before the court, and the 

court "would not have made a rule for that purpoſe. 


Ilid. per Yates fuſt. 


That an attorney of this court may for a debt bo- Attoracy of C.P, 
na fide ( but not a note co ourably indor jed 2 it haut a con- may bold to bal 


4 f 
ſaderation), ſue an attorney of the King's Bench by 7 OT 


; but | 
attachment of privilege, and the King” s Bench at- hwy of ſame 


torney would not be enti:led to privilege. But Ta 
where the attornies plaintiff and defendant are both“ 
of the ſame court, the proceedings mutt be by bill, 


and not by attachment, fenen being intitled to 
privilege. Barnes 44. 


The defendant being ſued on an e of Where an attor- 
Privilege by the plaintiff, an attorney of this court, W of one covrt 


2 tues on attorne 
im an action on the caſe, pleaded his privilege as of another, ae 


an attorney of the King's Bench, to be ſued only privilege of that 
of that court, to which the plaintiff demurred, and court which is 


poſſeſſed of the 
helendant joined, and judgment. Was for plaintiff, cavſe, ſhall te 


V ide preterred, 


court. 


Vide 2 Brown 262. Where there is privilege of 
one court, againſt privilege of another, that court 


which was firſt poſſeſſed of the cauſe, ſhall retain the 


Juriſdiction of it, 2 Black. 98 1325. 


| Proceedings again Attornies. 


Te has been already obſerved, That an attorney i. 


privileged from arreſts, he always being ſuppoſed at- 
_ tending in court; but if an attorney "of this court 


| ſhould be arreſted on a King's Bench proceſs, the 


| ſheriff need not diſcharge him on a writ of privilege, 


but he muſt ſue out his writ, and produce it with 
his plea ſub pede ſigilli; but if on proceſs, out 
of an inferior court, his writ ought to be allowed 


inſtanter. Rep. & Cas. Prac. C. P. 2. 


Avrit of pri- An attorney of the B. R. arreſted 5 capias, on 


fs eo varg a ſpecial original out of the ſame court, is not in- 
q titled to his diſcharge by ſerving the ſheriff with a 


in the ſame court 


beld ill; it muſt writ of privilege ; but muſt plead it / Pede fills 
de pleaded, held ſo on demurrer. 2 Black, Rep. 1085. 


How to ſue an If an attorney be defendant, a bill muſt be pre- 


aft 
Jonny oF gs. | pared in the following form, according to the nature 


of the action, which is to be ingroſſed on a treble 
14. ſtampt parchment; take it to Weſimi nſter, and 
give it to one of the criers to call the defendant, 
pay him 15. 3 he will get it ſigned by the protho- 
_ - ſheet for the entry, or 25. 
The defendant notar - pay 8d. pe Y 
| to appear, if he Count. The crier then gives it you back again; 
| lives within 20 annex a common bail- piece at the foot of the bill, 
miles of London take it to the ſecondaries office, who will give a rule 
3 defend d.; file it 15 
four days, for the defendant to appear, pay 4d.; file f 
„ the prothonotaries, pay 4d.; give notice to the de 
P „ pay 8 
Within what fendant to appear, and if the action be laid in Lin 
„ don or Middlejex, and defendant reſides within 7wen!) 
wow. 19 5 miles of London, he is to appear within four days after 
— notice given to him, or his agent, or left at his uſual 
If above 30 miles place of abode; if he reſides above feng miles from 
nn, | Loudon, or the action be laid in any other aun, tnan 


7 }. vs 
4 2 
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ra or Mi ddleſex, then eight days after ſuch no- If above 2 
tice ſhall be given in ſuch manner as aforeſaid, rages Ting w 
3 R. H. 11 Geo. 2. Reg. 3. | laid in another 
= county, 

In the Eodiibon Pleas, 
Trinity term, in the twenty-third year of the. 
reign of King George the Third, 
To the Fuſtices of our Lord the King of the Pinch. | 
Midaleſex, (ſſ.) John Denn, by §. L. his attor- The form of che 
ney, complains of Richard Fenn, gentleman, one of bil. 
the attornies of the court of our Lord the King of 
the Bench, preſent here in court, in his proper per- 
fon, For that whereas (as in other declarations) ; but 
inſtead of laying, “ And therefore he brings ſuit, you 


| fay, And therefore he prays relief,” adding pled ges. 
3 Jobn Dee and Richard Koe. 


Tn the 8 P 5 
l Denn, plaintiff, 
ane 
Richard Fenn, gent. one, Oc. defendant. 

Take notice, That a bill was this day filed in The form of the 
the prothonotaries office, in Tarnfeld- court, in the notice. 
Inner Temple, London, againſt you, as of this preſent 
Trinity term, at the ſuit of the above plaintiff John 
Denn, in an action of treſpaſs on the caſe, on ſeveral 
promiſes, wherein the plaintiff Jays his damage to 
20,; and unleſs you appear to the ſaid bill * in“ Fight in the 
four days from the date hereof, you will be fore- country, and _ 
Judged the « court. Dated the day of June 1783. e 

W 

„„ 8. U. Attorney for Plaintiff, 

To Mr. Richard Fenn 15 1 
the above inen. | 


"If the defendant appears, he enters it with the 
| Prothonotaries; make a note or præcipe for that 
| Purpoſe, pay 3s. 104. ; then the plaintiff's attorney 
celivers a declaration, ingroſſed on treble 1d. ſtampt 
paper, to him or bis agent; charge on the back 
thereof, as ufaal, 44. per [hcet, and give rule to 


plead, 


How to appear. 


524 ' Proceedings againſt Attomnics, 


When to plead plead, and proceed as in other caſes, And if the 
in town. ___aRtion be in London or Middleſex, and defendant lives 
| within twenty miles thereof, and the declaration be 


delivered four dazs before the end of the term, he 


In the country. muſt plead in feur days; if above, in eight days, or 
the venue be laid in the ae . 


In the Common Pleas. 


Trinity Term, in the twenty- third year of the | 


reign of King Geor ze the Third, 


Declaration. Middleſex, (f.) B. it remembered, That e on the 


The day the 20th * day of June, in this ſame term, John Deny 


| bill was filed. came hefe into court, by S, U. his attorney, aud 


_ exhibited to the juſtices of our Lord the King here, 


his certain bill againſt Richard Fenn, gentleman, one 


of the attornies of the court of our Lord the King 
of the Bench, preſent here in court, in his proper 


"The nature of ' perſon ; z the tenor of which {aid bill follows in theſe 
the action need 


not be fer forth 


5 & 89 ract᷑. 


7G. Þ. 108" In caſe the defendant does not plead, you ſign 


of inquiry will be as follows: 


| Writ of inquiry, | George the Third, &c. To the ſheriff of Mild: 
. > ſex, greeting, Whereas Jobn Denn, by S. U. his at. 


torney, came into our court, before our juſtices at” 


Meſiminſier, and exhibited to our ſaid juſtices his bi)! 
againſt Richard Fenn, gentleman, one of the attor- 
nies of the court of the Bench, preſent in our laid 


court, in his proper perſon, of. a plea, For that 60 


the end of the declaration), to the damage of the 
ſaid Jobn, of 20l. as it is ſaid; And it was in ſuch 


manner proceeded in our ſaid court of the Bench (go 


on as in a common inquiry), only make the return 


on a day certain, inſtead of à general return. Ihe. 


prothonotaries ſign the writ, ſeal 7d.; and to be 


1ngrofled on a 2s. bd, ſtampt parchment, pay pro- 


_ thonotaries 18. 4d. firſt count, and 84, each other; 
if a 1 action 4d. por ect. 


. 
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words: To the Juſtices of our Lord the King of the 
in the memo» Bench. Middleſex, (ſſ.) Richard Fenn, &c, to on 
randum. . with the bill to the end, adding pledges (verbatim. } 


| judgment exactly as in other caſes; and your writ | 
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If the defendant pleads, the iſſue is made up be- 
ginning with the declaration; provided it 1s of the 
ame term the bill is filed; if not, you muſt get a bill- 
roll of the prothonotaries, the term that. 2 is filed 
of; enter the declaration thereon exactly, and an 
| imparlance over to the ferm the iſſue is to be f; pay 
the prothonotaries 8d. per ſheer, then draw your 
iſſue, which is alſo entered on a roll the term in 
which the iſſue is delivered, and ingroſs it ona 
treble penny ſtampt paper, the form of which! is as 
follows : : 


In hs Common Pleas. 
Michaelmas term, in the twenty- fourth year of: The form of the 


23 the reign of King George the Third, heretofore, as iſſue of another 


it appears, in the term of the Holy Trinity faſt paſt, =" 
on the 645th roll, it is thus contained : Middleſes, | 

to wit, Be it remembered (to the end of the decla- 

ration exactly, adding pledges). 

And the ſaid Richard, in his own perſon, comes 6 os hs | 
and defends the wrong and injury, when, Sc. and and ittve, 
prays leave to imparl thereto here, until Thur day 

next after the morrow of Al! Souls, and he hath it, 

c.; at which day cometh here, as well the ſaid 

John, by his ſaid attorney, as the ſaid Richard in 

his own perſon; and the ſaid Fobn prayeth, That 

the ſaid Richard may anſwer his ſaid bill; and the 

ſaid Richard, in his proper perſon as before, de- 

tends the wrong and injury, when, Sc.; and fay 1 

That he did not undertake, and promiſe, in manner 

and form as the ſaid John bath above thereof com- 
plained againſt him; and of this he puts himſelf on 

the country; and the ſaid Richard doth the like, Sc. 
Therefore the ſheriff is commanded, that he cauſe 


to come here, on next after twelve, &c. 
by whom, &c. and who neither, Sc. becauſe as 
well, Sc. | 


Charge on the back of the ifſue the ſame as in 
other caſes; and if not paid for on demand, ſign 
? judgment; if paid for, the record is made up exactly Record: 
| from the iſſue, with one p/acita, leaving room for | 
3 another, 
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another, for fear it ſhould not be tried in that term : 
and in the jurata you call the defendant exactly is 


h ven. & ha. corp. jn the pleadings; the venire, and habeas corp. jura- 
jura. forum, are to be returnable on a day certain, 


Forejudger for If the defendant does not appear in due time, you 


want of an ap- ma 


| pearance then ſign a forejudger againſt him, which 


he muſt be ſued as a common perſon ; and ſo muſt 
other plaintiffs, and not by bill : get a roll at the 
prothonotaries, make the entry complete thereon, 


then take ſame to their clerk, and he will ſign the 
forejudger, pay 28; take the roll to the clerk of 


the warrants, who will ſtrike the attorney off the 


roll, pay him 1s. a2 Y docket the roll with the Ms h 


EO thonotaries. 
Forejudger. Middleſex, to wit. Be 10 e ( here copy 


the memorandum the ſame as to the declaration; and g 
to the end of the bill filed, adding the pledges ), then 
ſay, Whereupon the ſaid Richard being ſolemnly 
called, came not, therefore he ftandeth forejudeed 


from exerciſing his office of aden for bis contu- 
macy, u until, Dec. 


Refloring after It is very proper here to obſerve the meide of 


forejndger in va- an attorney's. being reſtored ; which is, when the 
i ET hath made ſatisfaction to the plaintiff, he 
in term it muſt muſt ſummon the attorney before a judge, to ſhew 

be done on an cauſe why he ſhould not be reſtored ; and on their 


Fe ants 
9 attending the judge, if it appears to bim that the 


ber. N ' plaintiff ! hath had ſatisfaction, he will make an or- 
der to the clerk of the warrants to replace him, 
who does it without any entry. But if ſuch attor- 


ney be arreſted by any other perſon, and he plead: 
| his privilege, and the plaintiff replies, that he is 


' forejudged, and iſſue be taken thereon, it is then 


proper that the before entry be made ; for his being 

forejudged is as much a bar, and deprives him of 
his privilege, with regard to others as an outlawry, 
is a bar for any other perſon to take advantage of, 

as well thoſe that are ſtrangers, as thoſe that ale 
| partes to the outlawry. 


In 


will enable you to ſtrike him off the roll, and then 
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In the outſet of this work, it has been obſerved, Proceedinja on 


that attornies are liable to be puniſhed in a ſummary Wee 700 


contempt, 
way, either by attachment, or having their names 
{truck off the roll for mal- practice, attended with 


fraud and corruption, and committed againſt the 


obvious rules of juſtice and common honeſty; and 
he ſhall pay the coſts thereupon, or ſhall be com- 
mitted. Sti. Prac. Reg. 2, 3. But ſuch attachment 


{hall not be granted before a day allowed for cauſe _ 


to be ſhewn. Mod. Caf. 16. Vide Barnes 77, 
An attorney admitted fraudulently Was ſtruck off An : attorney 26 - 


| the roll, and an attachment was granted againſt the 195 ere 
| maſter, 2 Black. Rep. 99 1.; and on juſtificaton of 5 


ment againſt the 
bail to an attachment, reaſonable notice 1s ſuffi- niaſter, | 


cient, one day, if the bail live near. [bid. 110. 
If an attorney of this court does any thing wrong, If attorney does 


as an attorney, in an inferior court, this court will wrong in an in- 
ferior court, | 
oblige him to anſwer the complaint, becauſe-an at- 


may be puniſhed 


torney cannot practiſe in an inferior court, if he is here. 


not an attorney of a ſuperior court. 2 Mils. 382, 
If the court is moved for an attachment againſt 


an attorney, and it is granted, then the form! is as 


follows: 


George the Third, . To the ſheriff of Kiddie: Attachment; 
fex, greeting: Attach Richard Fenn, Gentleman, To be inzrofl:2 | 
one of the attornies of the court of Common Bench, on a 23, 6d, 

ſtampt parch- 
ſo that you have him before our juſtices at Meſimin- 


ment, ſigned by 
Her, on Thurſday next after the morrow of All prothonotaries; 


Souls, to anſwer us, of and concerning thoſe things 1*Y 18 40. feal 


which ſhall then on our behalf be objected to him ; ; 3 Ka oe 
and have you there this writ, Witneſs Alexander Lord ſubſtance of the 
Loughborough, at We/tminſter, the uh day of Fly, n e eg, 


in a cauſe, Denn 
In the 23d year of our reign. . 


againſt Fenn, 
The reaſon why an attachment is not to appear Ne one, &e. 


and make anſwer to the plaintiff in the cauſe, upon 
whoſe application ſuch attachment was granted, but 
to anſwer us, which is to our Sovereign Lord the 
ing, is, becauſe it is for a contempt of the court; 
and the king being ſuppoſed by law to be the foun- 
tain from whom all juſtice flows, therefore he muſt | 
anſwer the contempt to bim; and the fine which is 


im- 
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* 


impoſed for ſuch contempt is the king's, and to be 
e eltreated into his Exchequer. 
If attorney is When an attorney is taken on an attachment, be 


taken on an at- gives a bail bond to the ſheriff, and at the return of 
 tachment, how 


to proceed. 


the writ perſonally appears in court, and then en- 


Q. day, till the court ſhall determine concerning the 
matters objected againſt bim: And upon motion by 
his counſel, the court makes a rule, that unleſs his 
ad verſary exhibits i interrogatories againſt him in four 

days from ſuch rule, he ſhall be diſcharged, 


Interrogatories Theſe interrogatories muſt be ingroſſed on a 
ho to be pre- 


pared, 


double 12d. ftampr parchment, and figned by a 
ſerjeant, and filed with one of the ſecondaries; 


and after ſuch attorney hath been ſworn before a 
judge (a commiſſioner will not do), he is examined 


by the ſecondary, who afterwards makes copies of 
tne depoſitions for each party, on treble penny 


ſtampt paper, ſeventy-two words to a ſheet; pay 


3 112. per ſheer for copy and duty: and if the pro- 
e 5 2 thonotary, to whom the matter is generally reter- 


red, reports that he is in contempt, the court com- 


mits him to the Fleet; or if he is reported innocent, 
| they diſcharge him: It he neglects to appear to be 
examined, or neglects attending the court when he 


"3h: directed to come, the court will order his recog- 


mizance to be eſtreated; and if he confeſſes any 
' thing material in his depoſitions, there is no occa- 
ſion for Witneiles z but you move on his coufeſion. 


15 the Evimon Pleas, 


Michaelmas term, in the res far year 
of the reign of King George the Third. 


eee 8. 


The for of the Thomas Lee, 1 Interrogatories to he admini- | 
ſte 


Againſt red to Jumes Cibbs, of, Gs. 
James 850, Gent. { Geatlemad, one of the attornits 
one, Oc. of the court of our Lord the 


now King of the Bench, at Heſiminſter, touching 
and concerning a contempt ſuppolcd to be by him 
committed againſt the ſaid court, 


Here 


ters into a fecognizance to appear from day to 


„ © KERRY. TIT TW 
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Here inſert the interrogatories in the common 
form; and at the foot of them put the jurat. thus: 
The above-named James Sibbs was ſworn; the 
)ͤ ]“ 8 1783, true anſwer to 
« make to ſuch queſtions as ſhall be aſked him, on 
“ his examination on the above interrogatories, be- 


„% fore me, at my chambers, in ä Im, 
„ Chancery Lane.” 


If an attorney refuſes to deliver his bill of fees to How to tax their 
his client, ſigned, he may take out a ſummons for bills. | 


that purpoſe, before a judge; which on ſervice, 
and no attendance, on the third ſummons;' the 
judge, on affidavit of the attendance, will make an 


order, ex parte, to deliver ſame within a reaſonable 


time; draw up order, and ſerve a copy, ſhewthe ori- 


I | vinal, and if he makes default on his being ſerved, 


| you may, on affidavit of the ſervice of order, move 
for an attachment of contempt. If he delivers his 


bill, then you muſt take out a ſummons ® to ſhew * The — | 


cauſe why it ſhould not be referred to one of the 


muſt be in one 
of the cauſes in 


prothonotaries to be taxed ; ſerve copy, and if he which he has a 
does not attend on the third ſummons, the judge demand, 


will grant an order ex parte; ſerve copy, ſhew- the 
original. N. B. The client muſt be there, to un- 
dertake to pay what ſhall appear to be due on the 
taxation, or you muſt do it on your own account. 
When the order is drawn up, get an appointment 
from one of the prothonotaries ; ſerve copy of or- 
der and appointment, and attend at the time to 
| tax; and in caſe the attorney does not attend the 

third appointment, the prothonotary, on affidavit of 
due attendance, will tax the bill e parte, 


The length of time in either court, for the tar The time to tat. 


tion of an attorney's bill, is not ſettled after paid; 

but it muſt be within : reaſonable time, and alſo it; 
muſt appear to the judge that there are great overs 
E Waren or he will not £ gfanc an order. 


Mm LE 


an attorney's 
bill when paid, 
is not ſettled, 


Proceedings againſt Peers and Members, 


THE practice in this court hath been, to ſue 
peers of this realm, as alſo members of parliament, by 
original bill and ſummons ; therefore if either are to 
be ſued, you draw a bill againſt them (ingroſs it on 
a treble d. ſtampt parchment), get it ſigned by the | 
prothonotaries, (pay 8d. per fheet), file it with the 
filacer of the county where the venue is laid (pay 


1 


84d.), make out a writ of ſummons, and ingrols it 
on a 25. 64. ſtampt parchment (pay ſigning 8d. per 


ſheet, ſeal yd. ſummons from the ſheriff 28. 4d. officer 


58.) ; if he does not appear in four days after the 


return of the writ, then you may ſue out a 44 ringe 
(pay filacer 84. per ſheet, {eal TOs. warrant 25, 4d. 
officer for levy 10s.). 
By Stat. 10 G 3. c. 50. Any bs ſhall and 
may commence and proſecute any action or ſuit, 

in any court of record, or court of equity, or of. 
admiralty, and in all cauſes matrimonial and 
teftamentary, againft any peer, or lord of parlia. 


Suits s may de 
proſecuted a- „ 
gainſt peers, &c. 
and their ſer- 


._ vadts, | 85 cc 


cc 


40 


7 


4 
60 
DO 0 
The perſons of 6 


te be arreſted, 


Their ſervants 
to be ſued as 
_ commen perſons. 


T3 


ment of Great Britain, or againſt any of the 
knights, &c. of the Houſe of Commons of Great 
Britain, for the time being, or againſt their or 


any of their mental ſervants, or any other perſon 


intitled to privilege of parliament; and no ſuit, 


action, &c. ſhall be ftaid, by or under colour or 


pretence of any privilege of parliament; pro- 
vided that nothing ſhall extend to ſubject the 


perſon of any of the knights, citizens, and but- 
* geſſes, or the commiſſioners of hires and burghs of 
the Houſe 7 


Commons of Great Britain, for the 
time being, to de arreſted or impriſoned, upon 
any ſuch ſuit or proceedings.“ . | 


N. B. Servants of peers and members of parhanes 
are, by this act, deprived of every privilege they 
were intitled to from their reſpective lords and maſ. 


ters; and therefore may be proſerutod and arreſted 


as common perſons. * . 


in 


Proceedings againſt Peers, &c. 
la the Common Pleas, | 
Michaelmas term, in the eee year of 


the reign of King George the Third, 


| To the juſtices of our Lord the King of the Bench, 


Middleſex, to wit, John Denn, by §. M1. his at- The form of & 
torney, complains of R. Earl of J. in a plea of bill againſt a 


treſpaſs on the caſe; For that whereas (as in g cm- peer 


mon bill, according to the nature of the ation), and 


therefore he brings his ſuit, &c. (leaving out the 


words in the common concluſion, ** crafiily and ſubtilly 


to deceive and defraud the ſaid Tobn ;” then fay, 
And hereupon the ſaid Fohn prays proceſs of our 


Lord the King, according to the form of the ſta- 


tute in ſuch caſe made and provided, to be made to 
him thereupon 3 and it is granted to him, c. 


Pledges to proſecute, ohn Doe and Richard Roe. 
The fixteen peers of Scotland, by Stat. 5 Ann. 
c. 8. have the ſame privilege which the peers of 


England have; alſo all the reſt of the peers of Scot- 
| and have all the privileges of the peerage of Eng- : 


land (except voting in Fallen) 4 Bacon 
Abr. 229. „ 


If defendant be a PUR deſcribe him thus: The Chrifiar 
* Complains of C. Duke of B.;“ and ſay in all the name and tie. 


counts, “ The ſaid duke Twas indebted, inſtead of 


the ſaid GC.” iq the fummons and d: Hiringas, call 
him C. Dule . 
1 the Juftice of ur Lord the King of the Bench, =o ;. Put the 
Middleſex, to wit, John Denn, by S. U. his at- Bill again# @ 
torney, complains of Richard Henn, Eſq; having member. 


privilege of parliament, in a plea, that he render to 
the (aid 7%n Lool. of lawful money of Great Bri- 
tain, which he owes to, and unjuſtly detains from 
him; For that whereas (as in other caſes), And 
therefore he brings ſuit, Sc. And hereupon the 
{41d John prays proceſs of our Lord the Ring, ace 
cording to the form of the {tatute in ſuch caſe made 
and provided, to be made to him thereupon :; And 
Mm 2 it 
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it is granted to him, Sc. Pledges to proſecute, 


John Doe and Richard Roe. 
N. B Leave out the words Ni, &c. i 


the common concluſion. 


If an \ Iriſh peer, 


| how to file, ths: 5 


inſtead of 


monert in this. 


nn againſt a Ye 


'To the ſheriff of Middle- 
ſex, greeting: We com- 
mand you, that you ſum- 


ſwer to 


damage of the ſaid John 
have there this writ. 


Loughborough, & c. 


Diftringas, * 


Gotta he Third, Ec. 
Ly all, 


mon R. Earl of V. that 
be be before our juſtices 
at Weſtminſter, on Thurſ- 
day next after the mor- 
row of #1 Souls, to an- 
John Denn of a 

plea of treſpaſs on the 
_ _ cafe, For that whereas (% 
the end of the bill), to the 


of 50l. as it is ſaid; and 


Witneſs Alexander Lord 


If the defendant be an Trifh peer, deſcribe him 
James Connolly, Eſq; commonly called, 
d the Right Honourable James Earl of W.; and 
ames, ſay, the ſaid James Connol- 
„ 1y;” but the words, Having privilege of par- 
cc Baum, are not to be omitted, becauſe the 
peers of that kingdom are conſidered only AS com- 


183 
George the Third, &c, 


George the Third, &c, 
To the ſheriff of Middle- 


ſex, greeting : We com- 
mand you, that you ſum- 


mon Richard Fenn, Eſq; 


| (having privilege of par- 
liament), that he be be. 
fore our juſtices at Veli. 
minſter, on, &c. to an- 
ſwer to John Denn in a” 
plea, that he render to 


the ſaid John Sol. of 


lawful money of Great 


Britain, which he owes 


to, and unjuſtly detains 
from him; For that 
whereas (to the end of the 
Bill), to the damage of 
the ſaid John of 100/. as 


it is ſaid; and have you 


there this writ. Witness, 


. 


M. B. | Make 2 precipe for the flacer. 


| To the ſheriff of Midile- | 
E. carl of V. ſex, greeting: We commiand you, that you diftrain 


Richard Fenn * Ed ( Omg . f ene, „ 
by 


—_— Ge REES 


S SW 


* 
27 


BH « 
6 


| 
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| by all his lands and chattels in your bailiwick, fo 
that neither he, nor any one through him, put his 
hands thereon, until you ſhall have other com- 
mand from us; and that of the iſſues thereof you 
_ anſwer to us, ſo that he be before our juſtices at 
Meſiminſter, on Thurſday next after the morrow of 
All Souls, to anſwer to John Denn of a plea, that he 
render to him 8ocl. which he owes to, and unjuſtly 
detains from him; For that whereas (to the end of 
the bill) to the damage of the ſaid John of 201, 
as it is ſaid, and to hear judgment for his many de- 
faults; and have you there this writ. Witneſs, Cc. 


Make a præcipe for the filacer in common form. 


6c 


„ and the ſurplus to be retained, until the defend- 
e ant ſhall have appeared, or other purpoſe of the 


„ writ anſwered. Provided when the purpoſe of 


& the writ is anſwered, that then the ſaid iſſues 


« to the party diſtrained upon.“ 10 Geo. 3. c. 50. 


If the defendant neglects to appear, for which you 
ſearch at the filacer's at the return of the diſiringas; 
a return thereof muſt be got from the ſheriff, wo 


returns iſſues of courſe to 40s. pay 25s. upon which 


I vou ſue out an alias in the ſame manner as the for- 
mer, and a third, if neceflary; when the plaintiff 
may move in the treaſury upon the production of 


the return of the firſt, to increaſe the iſſues, which 


| the court may order at diſcretion, the rules are 
| drawn up at the ſecondaries; ſerve ſame, and at the 

| fametime © few the original rule. If the defend- 
Ant appears, you may, upon the following affidavit, 


move the court for a rule to ſhew cauſe “ why it 


| *© ſhould not be referred to one of the prothonotaries to 
| * tax the plaintiff's coſis, of and occaſioned by the writ 


* of diſtringas and alias diſtringas 1/ſued in this cop 


** to the ſheriff of Middleſex, and alſo the cofts of this 


m 3 application 


ſhall be returned; or if ſold, what ſhall remain 
of the money ariſing by ſuch ſale ſhall be repaid 


„ That the court may order the iſſues levied Court ma 
cc 


$33 


y order 


from time to time to be ſold, and the mone' > iſſues to be 
| ; - | | , , . ſold, &c. Pg 
ariſing thereby to be applied to pay ſuch coſts to 


the plaintiff as the ſaid court ſhall think juſt; 
66 
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ef Algdavit to 


ground a tule 


5 the iſſues. 


| A application to the court, and why the ſaid ſheriff 


for the ſale of 


 Pybceevings against Peers, bc. 


* fhould not be directed to ſell fo much of the iſſues le- 


died by him, by virtue of the ſaid writs, as will be 


* ſufficient to anfwer the ſaid cofts when taxed, and 


| " why the ſaid ſherrff ſhould not, with the monies ari- 


ing from ſuch ſale, pay to the plaintiff or his attorney 


8 h coſts, and return the reſidue of the ſaid iſſues 
« to the defendant, purſuant to the AF , Parliament, : 
in that bebalf lately made and provided.” 


, Give the affidavit to a ſetjeant ; fee 10s. 64. to 
move; draw up rule with the ſecondary, pay 95.64; 


ſerve copy on the defendant's attorney, make af 
davit of the ſervice, and of Hering the original; give 
brief to a ſerjeant, fee one guinea to make it abſolute, 
then draw up rule abſolute, and get an appointment 
with the prothonotary to tax; ſerve copy of rule 
and appointment; and when the colts are taxed, the 
ſheriff, on producing the allocatur and rule, will pay | 
them, or you may move the court t againſt him for an 
attachment. 


li 3 of, e attorney for theg] intif 


in the above cauſe, maketh oath and ſaith, That the 


plaintiff's cauſe of aCtion is for work and labour done 
and performed by the plaintiff for the defendant, and 
for materials found and provided by the ſaid plain- 


tiff for the defendant, and that the ſaid defendant 
was duly ſummoned by the ſheriff of Middleſex, by 


virtue of a writ of ſummons iſſuing out of and under 


the ſeal of this honourable court, returnable on Vd. 
: neſday next after fifteen days of Za/ier laſt paſt, to ap- 
pear in this honourable court, at the ſuit of the ſaid 
_ plaintiff, as appears to this deponent by the return on 


the back 55 * faid writ of ſummons made by the 


laid ſheriff of Midaleſen, and that the ſaid defendant 
not ere to the ſame within the time limited by 
the rules of this honourable court, a aifiringas againtt 
the defendant's goods ifſued, on which the faid ſhe- 
riff of Midaleſex, &c. levied and returned 4os. iſſues; 
and that-the ſaid defendant not apearing to ſuch diſe 
x97 eringeas, an alias diſtringas, iſſued on the firſt day of 


ay inſtant, returnable on Wedneſday next after five 


weeks of * on d which ne wana ri, by vir- 
* | tue 
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tue of a rule of this honourable court levied and re- 
turned. iſſues to the amount of gol. 
If the defendant does not appear, you muſt con- INfreſs ad in- 
tinue diſtraining him till he does, and move to fel] . 
the iſſues for the coſts as before directed. 
When he appears, then deliver a declaration in If he appears, 
the ſame manner exactly as againſt an attorney, with then declare, 
2 memorandum, and a copy of the bill. adding 
pledges to proſecute, ohn Doe and Richard Roe. | 

N. B. F ormerly peers, members, and bodies cor- Cannot caſt ; an 
| porate, &c. uſed in perſonal actions to caſt an eſſoign, isn. 
| but now it is become obſolete, and determined that 
it will not lie. Coo#2's Rep. 8, The ſame law was 
determined in K. B. Trin. term, 2+ Geo. 3. & Pratt. 
C. J. in 2 Hils. 164. lays, That caſting eſſoigns 
* was @ very obſolete practice, and a great abuſe of the 
FE *© law, being an unneceſſar y delay of Juſtice, and could 
not be caſt by an attorney.” . 
Peers and members are bound to plead within the 
time allowed to other defendants, and if the bill be 
not filed four days before the end of the term, they 
are intitled to an imparlance; provided they appear 
within the proper time, viz. four days after the re- 
turn of the writ of ſummons : and the reſt of the 
proceedings are as in common caſes, 
| If a commoner, who has been held to ſpecial had; Member moves 
| moves to be diſcharged on common bail, the court py nn 
will not grant a rule to ſhew cauſe upon an affida- yearance, the 
vit only, but upon the attendance of the clerk of return of the 
the crown, or his deputy, with the ſheriff's return, Fog pov hg 
then they will order the rule to go. 2 Black. Rep... a 
788. * Fenwick v. Temuicł, Eſq. 


Proceeding to Outlawory; 


IF the defendant is out of the kingdom, or av" 
ſconds from being taken, the plaintiff may proceed | 
to qutlawry againſt him. 
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1 Outlawrn. 


In what cafes It el only lay f id 
Seer lay, and It form y 7 y on treaſon an felony ; but 


in what now. 
etna had BELT outlawry may be ſued, as well in actions upon the 


„ caſe as in actions 7 treſpaſs or debt. Vid: 


23 Ed. 3. c. 17. But it lies in no cls but where a 
OS capias lies. 2 Rolls Ab. 76. 
Outlawry in Outlawry, in civil aQtions; i is conſidered as in the 


civil actions. nature of civil proceſs, to compel an appearance to 


the ſuit; or, if after judgment, to procure ſatisfac- 
ion. The for feiture, though nominally to the. 


| King, yet in truth por. to the plaintiff towards 


payment of his demand, If the outlaw appears, he 


pays all the coſts, puts in ſufficient bail, and does 


all he can to put the plaintiff i in as good a condition 


as he would have been in originally; or, if after 


judgment, the outlaw pays the debt and coſi, the 
cCourt reverſes the outlawry upon ry without 


any writ of error. 


This mode of proceeding is ; uſed as well where, : 
in an action againſt two, the one is arreſted, and the 


other cannot be found, for you cannot Joolare ſepa- 
rately, therefore the other muſt be outlawed ; and 


1n order to take care that the bail of the one be not 


_ diſcharged at the end of the ſecond term of the re- 
turn of the writ; get a rule to declare againſt him, 


ſerve it on his attorney, and continue ſo to do from 
term to term till the other comes into court, or is. 


_ outlawed, 


Tee ways of There are two ways to d © to outlawry in 


Ne this court, the one by original guare clauſum fregit, 


and the other by ſpecial original. If you proceed 


by the fr}, the defendant may, after he is returned 


_ outlawed, and the exigent filed, reverſe the ſame with« 
out bail, he paying the plaintiff's coſts, on entering 
of a common appearance. Barnes 324. 


- Original when. The original muſt be teſfed after the . of aftim 


o de teſtel. accrued, and have fifteen days between the ze/te and 


return, as alſo the capias, alias, and pluries. 


How to ; proces | To proceed u pon the common original guare, Ge. 


: 2 u make a præcipe for the ſame, take it to the filacer, 
r. e ho win beſpeak the original, and make out a c- 


iet 


" now by the ſtatute 19 Hen. 7. c. 9. © Pr. ceſs of 


4 
) 


Outlawry. 


ias, alias, and pluries (provided your cauſe of ac- 


tion has accrued time enough to feſe your original 


back), and fign them, ſeal them, and leave them 
with the ſheriff for a return of non e inventus; call 


on the filacer in the mean time for the original, who 


will procure it for you: get that alſo returned nhil 
dy the ſheriff, When the pluries is returnable, call 
on ſheriff for ſame ; then file a warrant of attorney 
for the plaintiff, and take the pluries to the clerk of 
the warrants, who will mark 1t (pay filing warrant 
44.) Then an exigent and proclamation is to be 


made out as after. 
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But if you mean to hold the defendant to bail, How to proceed, 
make an affidavit of the debt (which muſt amount to] en are to 


filacer of the county where the venue is, and filed with 


the filacer ), prepare præcipe for a ſpectal original, 
wherein you are to ſet forth the degree, profeſſion, or 
my/lery of the defendant, together with the town or 


hamlet, place and county in which he is, or was con- 


Middleſex, to w 


Denn, late of Weſtmin/ler, in the ſaid county, hoſter, 
that he be before our juſtices at 7e/tmin/ter, on the 


3 morrow of the Hol) Trinity, to ſhew, For that where- 
as here ſet forth the whole declaration]. W herefore the 
laid Richard ſays he is injured, and hath ſuſtained 


damage to the value of 10cl. as it is ſaid, &c. 


Take this to the filacer of the county, who will 


receive the King's fine and curſitor's fee, and alſo 
make out the capias, alias, and pluries, which he 


hens (pay 84. per ſheet, ſeal 7d. each; leave them ; 


with the ſheriff for a return of non eſt inventus; allo 


call on filacer for the original, and get that returned 


with the ſheriff, When: the pluries is returnable, 

call on ſheriff for ſame, then make out and file a 
warrant of attorney on the pluries, pay 44. ; the cler 
of the warrants will ſtamp the pluries, . 


: hoid defendan 
10). or upwards, and be ſworn before a judge, or the to bail. ant 


I it, If Richard Fenn make you ſe- Precipe for ſpe 
| cure, Cc. then put by ſureties and ſafe pledges, John cial original, 


Middleſex, (fl.) Richard Fenn puts in his place Warrant of at 


. U. his attorney, againſt John Denn, late of, &c, torney. 
bolier, in a plea of treſpaſs on the caſe, | 


6&6 No | 


No plories es- e No exigenter ſhall receive any plur ies eapias in 


8 order to make an. exigent or proclamation thereon, 
e the cc before the ſame be ſigned Or ſtamped by the 


Warrants, „ clerk of the warrants, or his deputy, to the end 


« it may appear that the warrants of attorne 
„ therein are duly filed.” Rule Hil. 2 & 1 
e J ao on 

Take the pluries to the exigenter, Mr, Mad. 


dotocroft, No. 8, Holborn Court, Eray's- Inn, Wo 


will thereupon make out an exigent and procla. 
mation, which get ſealed; take the exigent to the 
ſheriff's office, if in Middleſex, or to one of the 
compters, if in London, and leave it there to be per- 


fected, and the proclamation you ſend down to he 


ſheriff of that county, wherein the defendant is named in 
the wit, far him to be proclaimed. 


| What che exi-. The exigent requires the ſheriff to cauſe the de- 


gent and procla- 
mation require. 


then to take him, as in a capias; the proclamation 
commands the ſheriff of the county wherein the de- 


fendant dwells, or laſt dwelt, to make three procia- 


mations thereof, in places the moſt notorious, and 
moſt likely to come to his knowledge. @ mont“ be- 
ſore the outlawry ſhall take place. 6 H. 8. c. 4. 


31 Eliz c. 3. This laſt writ is to bear 16%, and 56. 


tturn the (ame as the writ of exigent. 

Three proclama- - w here any exigent ſhall be awarded, a writ of pr0- 
tions ſhall be clamation thall be made out of the fame teſte and re- 
mace in every turn of the writ of exigent, directed to the theriff of 


àction perſonal, 


wherein any writ the county where the defendant at the time of the 


of exigent ſhall erigent awarded ſhall be dwelling, which writ of 
e was oclamation ſhall contain the effect of the ſame zc- 


be directed, Mall make three proclamations, Vit. do 
in the open county court; one other at the general quarie! 


ſelſions if the peace, in thoſe parts where the defendar, 
at the time of the exigent awarded, ſhall be Welling 3 


and one other one month at leaſt before the quint exa#'. 0) 
virtue of the writ of exigent, at or near the moſt uſual 


door of the church or chapel of that town or par 


whete 


fendant to be demanded or exacted in five county 
Courts ſucceſſively, to render himſelf, and if he does, 


tion: and the ſheriff to whom the proclumatian (hail 


3 
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the exigent ſo awarded; and if the defendant ſhall 


be dweiling out of any pariſh, then in ſuch place as 


q aforeſain, of the pariſh in the ſame county, next ad- 
| joining to the place of the defendant's dwellins, and 


upon A Sunday immediately after divine ſervice and 


E ſermon, if any there be, if none, then after divine 


ſervice. All outlawries pronounced, and no pro- 
dclamation awarded and returned according to this 
ſtatute, are void. Stat. 31 Eliz. c. 3. . 1. 


The ſheriff for making the prociamation at or 


near the church door ſhall have 12d. Same Stat, 
| The officer in whoſe office the exigent ſhall be 

taken, ſhall make out a proclamation, and ſhall take 
no more for making ſuch writ of proclamation, and 
entering it on record, than 6d. Stat. 6 Hen. 8. c. 4. 


3 you may keep yourſelf, 


/ 3, 4. According to the proviſion of the iat. 31 
Eliz. all attornies are to be careful that writs of 
E proclamation be delivered, and ſheriffs to take care 
© duly to execute the ſame. Rule Mich. 1554. 


The exigenter keeps the pluries, the capias and alias 


o be five county days be- If not five 


If there happen not t 


E tween the teſte and return of the exigent, get a return ese W or 
% 5 128 . 
thereof, and apply to the exigenter's off:ce for an allo- \, 


tween the teſte 


| catur, in order to bring in the five county days (and and return of 

| the lite muft be in London for want of hujtings) ; for the agent, you 
though the huſtings in London are once a fortnight ; 
| yet it often happens, thai there are not five huſtings 
between the tele and return of the exigent. Seal the 
allocatur, and then carry and leave it at the comnter 
(F in London), or to the proper /heriff, to be re- 
turned; and when the allocatur is returned with the 
other huſtings, or county days thereon, to make 
4 hive, and the proclamation returned with three pro- 


3 r iadorſed thereon, then defendant is out- 


muſt have an al- 
locatur. 


But if any county day be paſt between the laſt of No allocatur TE 


ef the former county days and the return, no alls- Hue, if there is 
aur thall iſſue; but ar any county day 
a mall itue; but you mult have a new exigent, pag, 


for 


| for the demand of the party muſt be at See county 
©. courts, ſucceſſively held one after another, without an 
„ court intervening. 2 H. P. C. c. 205. © And 
all the writs muſt follow one another, and u0 term to 
_ elapſe between the e n exigent, or all. 
VVT 
Capias utlaga· If the Abd does not put in and perfect ſpecks 
tum is the next bail, at the return of the exigent or allocatur (or fi 


it that iſſues 
5 Aer 40 Rana common appearance with the filacer of the county, on the 


of the defendant common original), the proclamation is to be filed with 


outlawed on the the cuſtos brevium ; then take the exigent and allocatur 
aut, tt the Clerk of the outlawries, at the Attorney Ge. 
"= who will make out a ſpecial capias utlaga- 
tum, which is to extend the goods and chattels, 
lands and tenements, of the defendant, and to take 
| his body alſo; if he be taken, he muſt put in and 
perfect bail before he can be releaſed ; if his goods, 
Oc. be taken, get the ſheriff to take an Inquiſition 
thereon, but no notice is requiſite to be given to the 
| How to proceed defendant. Produce witneſſes before the ſheriff to 
eee prove deeds, or any other thing taken, that they ace 
defendant's, and an appraiſer who has made ap- 
- praiſement thereof to prove the value. As ſoon as 
the capias utlagatum is returnable, get it fium the 
ſheriff; take a copy for yourſelf, then take it to the 
_ clerk of the outlawries, who will tranſcribe and 
tranſmit it into the exchequer ;. ſpeak to your clerk 
in court, and he will then iſſue out a Vendittont ex- 
ponas, directed to the ſheriff, to ſel] the goods and 

chattels appraiſed and found upon the inquiſition. 
If the plaintiff gets a friend to take them at the 
appraiſed value, pay the money to the ſheriff, who 
will make a bill of ſale of ſame; or if leaſes at 
taken in poſſeſſion, he will aſſign the ſame, and te- 
turn the venditioni exponas, which is filed with you! 
clerk in court. N. B. The ſheriff in 5 caſes 

8 expects to be paid an extra fee. 

If the debt does not exceed 50l. the court of Ex- 
chequer, on motion, will order the money to be paid 
to the plaintiff (provided bis debt and caſis amount s 
. bat ſum), upon reading the return of the venditias 
exp. 1 
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If the debt is above 50l. then prepare a petition to Petition, &c. 
the lords of the treaſury, praying that the money 


( Jevied, and in the hands of the ſheriff, may be paid 


« to the plaintiff, towards ſatisfattion of his debt and 


© cofts,” A certificate of the tranſcript muſt be 


made by the clerk in court under the petition, 


which leave at their office (a fee extra is requiſite for 
expedition); their anſwer is, a reference to Mr. 
© Chamberlain, their ſolicitor, of Lincoln's-Inn, who 
© will with great expedition, on requeſt, order you to 
E appear before him to make out the plaintiff's de- 
mand; he will require an affidavit of the plaintiff 
of that demand, ſworn before a judge, together with 
an affidavit of his having paid his ſolicitor the coſts, 
© as by the bill of coſts annexed. N. B. If the action 
de upon notes, bills, or other ſecurities, he will re- 
gquire them to be produced before him, and, upon his 
E report what there is due for the debt, and perhaps he 
may report the coſts (for it is diſcretionary, they being 
© given by the lords) ; then file ſame with the clerk of 
ie treaſury, and get him to procure the king's ſign 
manual, for the attorney general to conſent on your 
motion, that the money may be paid over to the 
t © plaintiff,” After the king's ſign manual is ob- 
| tained, give brief to counſel, with 10s. 64. to move 
the court of Exchequer, *©* that the money returned 
© © upon the venditioni exponas, by the ſheriff of Mid- 

e dleſex, be paid to the plaintiff.” Alſo give brief to 
the attorney general to conſent; pay him 21. 26. 
clerk 25. 64. And, on ſuch motion and conſent, the 
court will order it to be paid accordingly. 


The clerk in court then will draw up the order, 


and ſeal a ſubpoena at the ſame time, for the ſheriff 

to pay the money to the plaintiff forthwith, which 
plaintiff may demand at the ſheriff's office, and if not 

| paid, may move for an attachment againſt gßim. 
= George the Third, &c. To the ſheriff of Middle- Exigent. 
| ſex, greeting: We command you, That you cauſe 
J Richard Fenn, late of Maſiminſter, in your county, 
merchant, to be demanded from (if iz London ſay, 

| * buſting to buſting” county court to county court, 


until, 


$42 


upon you did in 
the pluries), make return to our juſtices, that the 
ſaid Richard was not found in your bailiwick ; and 
have you there this writ, Witneſs, Sc. 
To be ſigned by the exigenter; pay him accord- 
ing to length, and ſeal 7d. . 


Proclamation. 


Dutlawry. 


until, according to the law and cuſlom of our kin; 
dom of England, he be outlawed, if he does not ap. 
pear; and if he does appear, then take him an 


ſafely keep him; fo that you may have his body he. 
fore our jultices at Meſiminſter, in fifteen den of 


Eaſter, to anſwer to John Denn «of « plea, For thy 
whereas (here inſert the whale precipe) to the faid 
Jahn his damage of 601, as it is ſaid; and way. 
aft paſt (the return i 


George the Third, &c. To the ſheriff of Midit- 


ſer, greeting: Whereas by our writ, we lately com- 
manded you, That you cauſe Kichard Fenn, late of 
Weſtminſter, in your county, merchant, to be de- 
manded from county court to county court (if i- 
London * from huſting to huſting J, until, according 
to the law and cuſtom of our kingdom of Englund, 
he be outlawed, if he ſhall not appear; and it be 
 thould appear, then that you ſhould take him an 
| keep him ſafe, ſo that you might have him befor 
our juſtices at Veſiminſter, in fifteen days of £jier 
to anſwer Jahn Denn, in a certain plea of treipals on 
the caſe, to the damage of the ſaid Fohn, of bcol 
as is faid; We command you, that according to 
the ſtatute made in the thircy-firſt year of the reign 


of Elizabeth, late queen of England, you caule tif 


| faid Richard to be proclaimed three ſeveral days, ac 
cording to the form of the ſaid ſtatute, one of whic 
_ proclamations to be made at or near the moſt uſual 

church door of the pariſh where the ſaid Richards 
an inhabitant, that he render himſelf to you, ſo that 


you may have his body before our juſtices at A 


—W 2 Ns 5 Fil 
85 minſter, at the aforeſaid time, to antwer the ſaid 


John of the plea aforeſaid ; and have there this wilk 
Witneſs, Sc. „CC £ . | 


To be ſigned by the exigenter, pay ſealing 7% 
3 5 ws * >. Ob 
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George the Third, Sc. To the ſheriff of Middle Special eapiasut- 


ſex, greeting : We command you, That you omit lesztum. 


not by reaſon of any liberty in your bajliwick 3 but 
that by the oath of good and lawful men of your 
county, you diligently inquire what goods and chat- 
tels, lands and tenements, Richard Fenn, late of 
Weſtminſter, in your county, merchant, hath or had 


in your bailiwick on the e fs day of 8 : laſt : 
| paſt, or at any time afterwards, on which day he 


was outlawed in your county, at the ſuit of Fon 
Denn, in a certain plea of treſpaſs on the caſe, to the 
ſaid John Denn, his damage of Gol. as you have 
returned to our juſtices fome time ſince; and by 
their oath cauſe the ſame to be extended and ap- 
praiſed, according to the true values thereof ; and 
what you find by that inquiry take into your hands, 
and keep ſafe, ſo that you anſwer to our juſtices the 
values and iſſues thereof; and having ſo extended and 
appraiſed the ſame, what you ſhall have done there- 
in, make known to our juſtices at Veſtminſter, on 
„ diſtinctly and plainly under 
your ſeal, and the ſeals of thoſe, by whoſe oath you 
mall have made the extent and appraiſement, and 
for that the ſaid Richard conceals himſelf, and runs 
up and down from place to place in your county, in 
contempt of our juſtices, and in prejudice of our 
crown, as we are informed; We command you, 
that you take the ſaid Richurd whereſoever he be 
going in your county, as well within a liberty as 
without, and keep him ſafely, ſo that you may have 
him before our juſtices at J/2/minfer, at the afore- 
ſaid time, to do and receive what our ſaid court of 
the Bench ſhall in this caſe determine; and have you 


there this writ, Witneſs, Sc. N 


When the inquiſition is returned by the ſheriff, When ingvin- 
a tranſcript-of the out/atvry and inqui/ition is returned tion is returned, 


into the Exchequer, and thereupon if any debt be re- 


if there are debts 
of the outlaw, 


turned due from any one to the outlawed, on appli- ſci. fi mutt 


cation to the Exchequer, a fel. fa. iſſues to ſuch per- iſſue, &c, 


fon ”y t9 ſpew cauſe, why the king ſhould not have ſuch 
fum fo found due on the inauifition to the out!nwed ;)* 
| for 


Petition: 


Outlawru. 


for when the inquiſition has returned the outl>wed 


to be poſſeſſed of any goods or lands, the property of 
thoſe goods belongs to the king, fince the outlawed 


being out of the king's protection, cannot enjoy any 


thing; and the profits of the land are to be ſeized 


into the king's hands; but the lands themſelves ate 


not forfeited, unleſs it be in capital caſes; but in 


other caſes, the profits are ſeized whilſt the party 
continues outlawed ; and therefore the tranſcript of 


this record is ſent into the Exchequer, that the court 


of ordinary revenue may have it in charge, but the 
court of Exchequer uſually grant a cuſfodiam to {ich 
per ſon as ſued out the outlawry. Hard. 422. Carth, 


441. Yelv. 19. 2 Vern. 314. 


To the Right Henourable the Lords Commiſſuners of lit 


o the 


; Maje/iy's Treaſury, ES 
ye humble petition of A. B. 


That Richard Fenn, late of Wifiminfer, merchant, 


being juſtly indebted unto your petitioner in the ſum 
of 501. upon a promiſſory note of hand, bearing date 
the 22d day of June 1778, and alſo in gol. for good: 
| fold and delivered to the ſaid R. F. your petitionet 


F 


was obliged to outlaw him for the recovery there- 


„ ee 


iſſued againſt him, out of bis majeſty's court of 


Common Pleas at Weſiminſter, at the ſuit of your 


petitioner, an inquiſition was taken thereon, by the 


ſheriff of Middleſex, whereby certain goods and chat- 
tels to the value of 1501. { here ſet forth the ſubſlanet 
of the inguiſition] were by the ſaid ſheriff ſeized and 


taken into his Majeſty's hands, which writ and in- 
quiſition being tranſcribed into his Majeſty's court 
of Exchequer, at Męſiminſter, a writ of venditioni en- 
ponas duly iſſued out of the ſaid court, whereon the 
ſaid ſheriff hath returned, that he has, by virtue 
thereof, ſold the goods and chattels in the fai will 


mentioned, for the ſum of IJ. being the deareft 


Price he could get for the ſame 3 Which mon > 
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had before the barons of the King's Exchequer, at 
the day in the ſaid writ mentioned, ready to be . 
to his Majeſty? s vie. 
T hat your petitioner has been at oreat expence in 
the ſaid proceedings; and as his Majeſty is not con- 
cerned in intereſt, but his name only made uſe of by 
your petitioner for the recovery of the fz1d debt. 
Pur petitioner therefore humbly prays your 
„ Jordſhips, that his Majeſty? s attorney- 
„ general may be authoriſed to conſent on 
7 7 5 behalf of his Majeſty, that the ſum of 9 
Phd 1257 may be paid to your petitioner to- | 
©. wards ſatisfaction of the ſaid gebt and 


e Colts; :- 
And your petitioner ſhall ever bran: xc. 
Theſ are to certify, That in term, in the Certificate of:“ 


E twenty-ſecond year of the reign of his preſent Ma- Clerk in court, 
jeſty King George the Third, a tranſcript of an out- 
b As was returned and led in this court againſt 
E Richard Fenn, late of I} e/1minffer, in the county of 
© Middleſex, merchant, outlawed in Middleſex, at the 
ſuit of F. D. in a blew of treſpaſs on the caſe, by 
which tranſcript it does appear, that ſeveral goods. 
aud chattels of the ſaid Richard Fenn were ſeized 
into his Majeſty's hands by I/illiam Gill, Eſa; 
and Jillian Nicholſon, Eſq; then ſheriff of the 
| ſaid county of Middleſex, FT. virtue of a Hpecial 
abias utlagatum, in the laid tranſcript ſpec tied: 
And I further certify, That a writ of venditioni ex- 
bonas has iſſued, for ſelling the ſaid goods and chat 
tels ſo ſeized, whereon the ſaid ſheriff hath return» 
ed, that he hath ſold the fame for the ſum of 


In the Common Pleas, 

3 Es re es 1 Denn, plaintiff, 

"> And 

Richard Fenn, Defendant. 
Jin Denn, of, &c. maketh oath and ſaith, That again 
| the above named R. F. is juſtly and truly indebted - 

unto this deponent in the ſum of 1251, according to 

| | the W account, and for colts paid to Mr. 


5-0: 23 


a 


6. C. this deponent's ſolicitor, in proſecuting the 

„ _ outlawry in this cauſe againſt the ſaid R. F. 
If goods betaken If the goods of the perſon outlawed be taken by 
uy 3 the ſheriff, and after the outlawry is reverſed by 
ante hall be re- Writ of error, the defendant ſhall be reſtored to the 
| ftored to them, goods again, becauſe the ſheriff was not compel]. 
. able to ſell theie goods, but only to keep them to 
the uſe of the king. 5 Co. 90. 1 Roll. Abr. 778. 
— JJ. EN ond ns 
II (ale is made, If a fale be made of the goods under the capias 11. 
: ie 3 lagatum, the defendant will be entitled to the mo- 
pore ee nſes ariſing by ſuch ſale, after deducting the ex- 
. pences and fees; if a term is ſold, he ſhall only be 
intitled to the money ariſing by the fale, Cro. Eli, 
1 d ee 
| Defengant can» The defendant cannot be taken on a Sunday upon 
Not be taken o a capias utlagatum, Stat. 29 Car. 2. c. 7. though the 
2 Sund. court will not attach the ſheriff, but leave the de. 

: fendant to his remedy given by the ſtatute, 


Of appearing lo ſuperſede the Exigent, and n. 
ver/ins the Outlawry upon the Common Ori- 
Einal, or where no Bail is required. 


Ol appearing, IF the defendant has notice of the exigent, he 
&, may apply to Mr. Meddowcroft, No. 8. Holborn 
| Court, Gray's Inn, the exigenter, who will make out 

a ſuperfedeas thereon 3 pay gs. 4d. ſigning, ſeal 74, 

leave the ſame at the ſheriff's office, pay allowing 
25, 44. and there 1s no appearance entered with the 
exigenter, the ſuperſedeas being made out by him, 1s 

held a reguler appearance. Barnes 319. 
N. B. By the practice of this court, the deſerd- 
ant has always hzd till the guarto die poſt to appeal 

to the exigent, Rep. & C/ Praft. C. P. 28, ſo that 
a capias atlagatum cannot be made out till the day 

© 4.2, .- after the quarto die pe of the exigent.” 

If outlawed, If the defendanc be returned outlawed, and the 
mix reverſe at exigent fed, he has a right to reverſe ſame at his 
his own expence - | 7 ; and 
on common ap- OWN expence, on entering a common appearance an 
pearance, payment of coſts, Barnes 324. which I think thiol 


2 „ mM py. Ry 
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be done on application to a judge for a ſummons for 
that purpoſe, and on delivering the order and re— 


ceipt for the colts taxed, Mr, Lickbarrow enters the 
reverſal. e 


| Of appearing to ſuperſede the Exigent, and 
Fo reverſing the Outlawry on a Special Original, 
| where an Affidavit has been made of the Debt. 


If the defendant has not been outlawed by the Bail to the exi- 


| ſheriff, ©* or the exigent has not been fined,” he may, ent. 


by applying to the exigenter, put in ſpecial bail, who 
fills up the bail- piece, and takes the bail to a judge, 
and notice muſt be given of ſame, aud they mutt 
juſtify, and a ſuperſedeas ſued out, or the ſheriff 
may goon, N. B. The notices are the fame as in 
other cafes, and on receipt of the rule that bail are 
perfected, the exigenter makes out a ſuperſedeas io ſtay 
the ſheriff from further proceeding, = „ 
But if it be bail on the capias utlagatum, The like to the 
| the defendant's attorney muſt apply to the clerk cap. utlagat. 
| of the outlawries to bail ſame, who will fill up 
a bail-piece for that purpoſe ; take the bai] to a 
judge, and afterwards perfect ſame; then apply for 
a ſummons, to ſhew cauſe why, upon payment 
of the coſts, the outlawry ſhould not be reverſed ; 
and upon producing the rule to a judge, that the 
bail are perfected, he will grant an order. V. B. The 
coſts muſt be forthwith paid, and receipt produced 
to Mr, Licktarrow, ſo as to entitle him to make out 
E a ſuperſedeas, and the entry of the reverſal; pay him 
| about 21. 46. 10d. e 
The bail upon a capias utlagatum in this court are 
for the debt, and not to render. Barnes 426. 
The antient mode of practice in this court was, 
that the detendant might appear before he was out- 
lawed, be the debt never ſo great, by ſuperteding 
the exigent, and paying the plaintiff's coſts; but the 
; following rule has now provided, 7 hat where afji- 
|. davit is made of the debt, the defendant ſhall not be 


Nu 2 en. 


Putl awry, 
Fr « entitled to a Pro unleſs he puts in and per fill 


6& DIS bail. ” 


Eater Tm, in 10 21 /? Year of the Reign f King 


George the Third. 


Whereas, as the law now ſtands, : a | ſuitor, f in oak 
his cauſe of action ſhall amount to the ſum of 100. 


and he doth proceed to arreſt the perſon purſuant to 


the ſtatute, and the courſe of the court, and the de- 
fendant is chereupon arreſted, there can be no ap. 

pearance but by putting in ſpecial bail, Andwhere 
asa praftice hath prevailed in this court, where the 


defendant abſconds, to avoid being arreſted, and can- 


not be arreſted, although all poſſible endeavour 


have been uſed for that purpoſe ; that neverthelck, 
before he is actually outlawed, he may obtain 


| ſuperſedeas on a common appearance: which practice 
originally obtained when the defendant was liableto 
be arreſted, without a previous affidavit of the cauſe 

of action; but that being now neceſſary by law, itb 


unreaſonable that the defendant ſhould defire ſuch 
advantage from his own fraudulent conduct. This 


court dath therefore order, That from the firſt day 


Trinity term next, where the defendant ſhall abſconi 


to avoid being arreſted, and cannot be arreſted { (s 


though the plaintiff ſhall, bona fide, have uſed his (i 


endeavours for that purpoſe), a ſuperſedeas ſhall note 
itlued to Hay the proceedings io an outlatry, unlejtit 


AS defendant ſhall firſt put in ſpecial bail: And tat 
the writ of ſuperſedeas thereupon iſſued, in caſe ſpe- 
cial bail ſhall not afterwards be perfected according 
to the courſe of the court, where ſpecial bail is fe- 
quited upon arreſts, ſhall be void, and of no ef: i 


ſtay the plaintiff's proceeding to outlawry, but the 
ſame may be gone on with, from the time of {uct 


default, as if no appearance had been entered, or [þ*- 


cial bail filed, and ſhall not be deemed irregula: 0 
erroneous, by means of ſuch interruption of ther! 70- 


ceedings, by putting in ſpecial bail, and not alt 
Wards perfecting ſpecial bail as alore lad. 


— 8 
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Rules of Court reſpecting Outlawries, 


NO outlawry, after the death of the plaintiff, No outlawry 


| e 4 . after the plain» © 55 
ſhall be reverſed, without the defendant's appearing; death to be 


and putting in ſpecial bail (AF the action ſo requires) reverſed, til ap- 


| to the executor or adminiſtrator of the plaintiff, or pextance on $44}, 


to the huſband and wife, in caſe where the wiſe, 
whilſt a feme ſole ſued the defendant to an outlawry 
before marriage. Provided that the plaintiff's attor- 
torney to the writ of eigent or capias utlagatum, do 
within fourteen days after notice to him given, of 
the defendant's intention to reverſe the outlawry 


deliver ) the name or names of the executor * diver, is not 


or adminiſtrator of ſuch plaintiff or plaintiffs de- in ie rue, 

ceaſed to the proper prothonotary. Rule T. 2 Fac. 2. 

By rule 7. 33 Car. 2. No defendant who, in Upon reverſing 

or after the month of St. Michael next coming, ſhail t e- 

b 0 5 bY 9 bY th tendant sI pay 
DC out awe o ati W Oo | a appear ana TEVEI S. CS nothing ©XC2ede 

_ outlawry, ſhall, upon ſuch refuſal, pay for coſts to the ing the vfval 

plaintiff any ſum of money exceeding the uſual coſts fes, &. 

of the exigent in this court, together with the fine to 

our Lord the King, upon the original writ, if any 

was paid; and that all further colts {hall be reſpited 

until the time of ſigning judgment for the pleintiff. 


C « 


And that every defendant ſo outlawed and reverſing if plaintiff pro- 


ſuch outlawry, if the plaintiff ſhall not procced there- cent in two 
upon within two terms next after notice of the re- ane 
verſal thereof, inall have coſts to be taxed by the 1 5 
prothonotary.. Did. 
And fer the better execution of the proceſs of 

outlawry, to be made and iſſued by and out of this 

court, and the prevention of divers abuircs by ne- 

glect of the ſame, and for the better regulating of 
the reverſal of outlawries, It is ordered, That upon No fuperf-deas 
every writ of exigent, which ſhall be tued forth eee 
this court, from and after this term, if a ſuper ſedeas cf; ate paid. 
de not put in thereunto at or before the day of ap- a 
pearanice thereof, that no /per/edeas ſhall by any 
ſheriff be allowed to any iuch writ, until the de- 
ſendant ſhall have paid unto the plaintiff, or his at- 

| TE : Nn 3 95 torney, 
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torney, or left in the court, with one of the pro- 


thonotaries thereof, the full and Juft coſts of ſuit 


VVV 
Special bail And that upon reverſing all and every outlaury, 


where the ſum 
a eee the party defendant which reverſeth the ſame, ſhall, 


amount to 201, before the reverſal thereof, or any ſuperſedeas made | 


-.. -——:.--. "thereuntog gige ſpecial bail, if the ſum of money, 
| or damages expreſſed in the original whereupon the 


exigent is awarded, ſhall amount to the ſum of 10), _ 


or upward, and pay to the plaintiff or his attorney, 
or leave in the court for him or them, the full and 
Juit colts of ſuit to the exigent as aforeſaid. bid, 


Where further And where the plaintiff, by virtue of ſuch out- 
coſts ſnall be 


taxed and paid 
before cexificare to the king 8 nands the goods, chattels, lands Or 


tenements of the outlawed perſon, and returned the 
ſame into the excheguer, ſuch further juſt and rea- 


ſonable coſts ſhall then be taxed by the prothono- : 


tary, and likewiſe paid to the plaintiff or his attor- 
= or left in court for him or them, as the plain- 


"hath been at in taking and proſecuting the ſaid 
age before any ceitificate of ſuch reverſal 


ſhall be made by the clerk of the outlawries 1 in that 
behalf. 7bid, 


| Sherifs not to And for the prevention of the great and common 


enlarge outlawed abuſe by ſheriffs officers and bailiffs, for enlarging 
perſous without 


ſuperſedeas, per ſons arreſted upon capias utlagatum, before judg- 


ment, without a Jawful ſuperſedeas in that behalf 
firlt Jetives red unto him or them, that upon affidavit 


thereof, every perſon offending therein ſhall pay 


| the ſum of 4os. to the party *erieved, who ſhall 


have an attachment of courſe againſt ſuch ſheriff's 


officer, bailiff, or party offending, for payment of 
the ſame; and the party or parties ſo offencing. 


| ſhall likewiſe undergo ſuch other puniſhment as 


by ihe court ſhall be tought fit. ITbid. Vide R. M. 


5 


Sheriffs not to No ſherif, 3 ſheriff, S. mal fet at liberty | 
any perſon taken upon any Writ of capias utlagatum, 
on outlawry Hor diſcharge the lands or goods of any perton out- 


diſcharge an 
pe: fon taken up- 


without ſoper- Jawed, * them lelzed upon any writs of capias ul- 
ſedeas. : lagat! um; 


lawry, hath taken an inquiſition, and extended in- | 


5m > wy way „ 95 $3. — 
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lagatum, without a lawful ſuperſedeas under the ſeal 5 5 i 

of the court, to them delivered, for ſuch diſcharge, 16 
Rule H. 15 & 16 Car. 2. That no ſuch ſuper | * 
ſedeas be made or iſſued out of this court, by any _ 1 

F fficer, clerk, attorney, or miniſter of the tame, 4 
Without ſufficient bail being firſt taken according . Hl 
to law, and former orders and uſages of this court. 13 
| Before any allowance of any writ writ of error, Bail to be put in np : 
Or reverſing of any outlawry, be had, by plea or omg han" we 15 15 
otherwiſe, through or by want of any proclamation mt. of - > = 

* be had or ev ee ing to the PU abc the de- 8 1 


fendant in the original action ſhal] put in bail, lawiy. 
* not only to appear and an tber to the plaintiff in tbe 
„ former ſuit, in a new aclion to be commenced by the mY 
& ſaid plaintiff, for the cauſe mentioned in the firſl t: — 
& aftion, but alſo to ſatisfy the condemnation, if the 
* plaintiff} fhall begin his ſuit before the end of two 
(terms next after the allowing the writ of error, or 
Fo © otherwiſe avoiding of the ſaid outlawry.” Rule M. 
i Yide 0227 -21-E13. 5. + 3-0 On abs. 
lowing any writ of error to reverſe any outlawry, 
the defendant muſt enter into a recognizance, to 
_& ſatisfy the condemnation-money,” according to Stat. 
iz Elz. © 3. . z. R. M. 12 Geo, 1. Rep. & Cape 
q | of Pratt. in C. P. «Oo. = 5 


Order upon Outlawries tranſcribed into the Court 
JJ 5 © ES 

WHERE any outlawry ſhall be tranſcribed into Outlawries tran- 
| this court, and proceſs made out thereupon, and er 75 the: 
=; | | | . ON Ex- 
| afterwards ſuch outlawry ſhall be reverſed, before chequer before 
| any judgment ſhall be entred for removing the reverſal, coſis to 
king's hands, and the party outlawed reſtored to his “ Pi 
| poſleſfion, the proſecutor of ſuch outlawry ſhall be 
| paid ſuch coſts as ſhall be taxed by their Majeſties 
| Temembrancer, or his deputy for the proceedings in 
this court. Made a rule of this court. T. x ///, 

By Stat. 13 IV. 3. Stat. 2. c. 2. .. 4. No No theiiff to 
* ſheriff nor under-ſheriff, nor any officer or mini- ee aps 

5 5 | TED | endant upui 

N n 4 cc ſer, 


a. Outlawrp. 
ca. utlagat, un- cc 
til he receives a ce 


ſter, ſhall diſcharge any fg or 1 ale 


ſuperſedeas _ © upon any writ of capias utlagatum, out of cuſto- 


dy, without a Jawful /uperſedeas hrft had and re. 
„ ceived for the ſame.” Vide R. Hil. 15 9 16 Car. 2. 
Vide 4 & 5 N. & M. c. 18. ,. 4. It is thought 
' the {heriff, altho' this ſtatute relates to the King's 
| | Bench, may take bail upon the capias utlagatim in 


is court (vide 2 Cromp. 62.), without . 


to . and as the ltatute directs, 


Caſes Lia mined | in this Court reſoelting ihe. 95 
Piearance to the Exigent, and of Fever ing ite . 


COutlewry without Error. 


Proceedings A writ of fuferſedeas to an alheatur to the exigeni, 
ſtaid on the out- 


eee could not be fealed in the morning of the diy 


ment of the Whercon the allocatur was returnable, it being an 
debt and coſts. holy-day, but was ſealed and brought to the the- 

5 riff's office in London, about an bour after the de- 
fendant was returned outlawed. The procecding 


was by ſpecial original, which required bail. Mo. 


tion and rule was to ſhew cauſe why the defendant 
ſhould not have leave to ſuperſede the exigent, on 
payment of coſts, Ordered, That proceedings on 
the outlawry be ſtayed, on payment of debt and 


coſts within a month; but in default, the role to 
be diſcharged, and plaint ff at liberty to proceed on 


the outlawry. Barnes 326, Challing v. Pax, 


| Proceedings It appeared, that pending the exipent, defendant. 


| Raid on the exi- was a priſoner in the gaol for the city of Yor# ; for 
gent, U2iendant 


© becoming a pri- which reafon, court ordered the outlawry to be re- 


ſoncr :atheFleet, verſed without. colts, upon defendant entering 2 


common Sppearance, Barnes 221. Heeley v. Hes 
Out's awry com- . 


menced dur ig 
„ Jeſendant's: refs fendant's refidence | in Ireland, thall be reverſed wich- 


dence in Ire clan, Out ball or appearance. Barnes 325+ 
reveried. 


J'ho' defendant 


yet Kceping out Getcadant's public appearance and dealings, {wort 


v7 thawing orgs by themſelves only, per cur, Let the rule be en- 
reſt/ may *. wut», 


ed, larged til next deli, chat the plaintiff“ s atton: Ky: 


* Outlomsy commenced and as during ee- 


Motion to reverſe outiawries on com mon clas, fun 
c 
' appears publicly, /Teg7ts, at the plaintiff's expence, on affidavits 01 
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may, in the mean time, make ſatisfaction to the 
arties. Barnes 3209dũc/ꝗ vo . 
If defendant goes beyond ſea after the te%e of If defendant poe: 


. | beyond ſea, after 
an exigent, he may be regularly outlawed. Harnes : 


teſte of exigent, 


21. | 8 . ok WE may de outlawed. 
Where the outlawry is not ſpecial, deſendants Outlavry not 


may reverſe at their own EXPENCe, and payment ſpecial, may re- 


.0 | I on wo 3 verſe on com- 
of coſts on common appearance; if before e 
ſeribing into the Exchequer, common coſts to the 0 
exigent; if after, colts to the time of reverſal, 
oo 5 ID go ... 
Before defendant is returned outlawed, he may Before defendant 


| Po | . = | 1 coſts: is outla wen, may 
ſuperſede the exigent On appearance and coſts 3 but ſuperſede _ ap⸗ 


after, there mult be bail, who are bound to pay IDs pearance and 
money, without option to render the principal, cofts ; vur after, 
Barnes 320. V 1 there muſt be 


CO LCs e bail to pay. 
The court will not interfere in a ſummary Way to Court will not 


ſet aſide the outlawry for want of proclamation, but interfere to ſet 


will put the defendant to his writ of error. Barnes aſide out]2wry 


. Mp for want of pro - 
323. | „„ | 3 5 clamation. 

Proceedings are not to be ſtayed, becauſe the Pracecdings re- 
plaintiff died after the day of outlawry, but before f»i-d to be fad, 


„ | : 28 | where plaintiff 
the return, per cur. the repreſentative may proceed, e Ra 


il fo adviſed, Barnes 323. | lawry, but be- 


. 5 | | | | ir fore return, 
In debt on bond, by wife dum ſola, the huſband Debt upen bond 
is gone abroad and outlawed, and the wife, though by wife wt | 
ſhe appears publicly, is waived, the outlawry againft % 4 g er 


TT % 4 » 4 . 
4983.10 Curl: 


her ſhall be ſet aſide on motion; but goods taken lane, and her 
on a cap. utlagat, muſt be deemed the boſband's, brate googs 


| | 7 3 * 1 2ken in (xecu - 
though {worn to be her teparat: goods; and it ſhe teken in_execu 


tion: Cuff Jawpre 


has an equitable right, ſhe muſt apply in equity. c 4, 
q S 5 t i ö . 9 


* 


2 Mils. 127. Biſcoe v. Kennedy and lie. ile, bit goocs 


- : ON” . „net 1cnoret, 

If eme= ale is Waived {(pectill Ion meine proceis, nile :; 

; [ * 1 2 UELENGAant eme 
and after exigent, and before outlawry marries, the {ie waived fhe- 
court will not interpole in a ſummery way, as the ges lingle 

h .”: k | ED > . TE W inan, aleer 
marriage was after the exigent. Barnes, 321. Oe end be- 


v. Dunfler, _ | | | SO F P's 


lawry married, cou:t refuſed to inierpuie, 


If a perſon procures another to be outlawed clan- Clanceline outs 


6-itinely, Who appears openly and in publick, the E ] ] ã. 
To court 
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Outlawry. 


court will, on motion, oblige ſuch perſon who pro. 


cCures the outlawry, to reverſe the ſame at his own 
. Colts ; but if it appears that the party outlawed had 
Jurked backward and forward between two counties, 


and that the perſon procuring the outlawry bad 


dealt openly, and had been regular in ſending vown 
the proclamatione to the ſheriff of the county where 
he ſometimes reſided, the court will not interpoſe 
in this ſummary manner, but leave the party to his 


ordinary remedy by plea or writ of error. 2 Ve, 


46. 2 Jon. 211. Comb. 19. 2 Salk, 499. 


Of reverſing the Outlawry by Writ of f Error. 


AWI IT of error o reverſe outlawry in 


any civil caſe, is not often heard of now, as the 


party generally comes in and reverſes it by motion, 
and ſatisfies the debt and coſts, or juſtifies bail to 


appear to a new original; or if ſpecial bail is not 
: required, enters a common appearance; in Which 


caſe the outlawry is reverſed of courſe before a 


judge, or in court, by confeſſion of ſome trifling 
error in the proceedings, as the omiſſion of any 


0 letter, irregularity in any of the proceſs, want of 


proper addition, want of proclamation, want of 
filing the writ of proclamation, or, in ſhort, any 


trifling matter whatever, which in ſuch caſes is 


yy uſually confeſſed by the plaintiff, For as the intent 
of proceeding to outlawry is anſwered, either by the 


payment of the debt and cofts, or by having good 
bail to ſtand the event of the action, any objection 


to the reverſal of the outlawry would be idle and 


How to apply 
for a writ of 
£7707. | 


nugatory, 33 8 
When a defendant, to reverſe an outlawty, 


is obliged to ſue out an actual writ of error, he muſt 


apply to the proper curſitor for the writ, who, ona 


pPræcipe being given him, will make out ſame. 


When 


Outlawry. 


When the writ of error is Gly made out and 


ſealed, the d-fendant muſt get it allowed by the 


\ court, on which atlowance the allacatur is ſubſcribed, 


if the error is in the exigent or return, or alſnia= 
tur, or in che writ of predamation or return thereto 


(having 2 ürſt put in bail according to che ſtatute), 


8 
or in au of the proceedings, he gets a copy there- 


of, and ſpreads the whole record, and pſhgns the 
errors in this manner : | | 
Afterwards, to wit, on ent after 
in this ſame term, comes here the ſaid C. D. by 
| his attorney, and immediately ſays, That 
in the pronouncing of the outlawry aforeſaid there 
js manifeſt error in this, to wit, that the return of 
the ſaid writ of 2x:g! facias, and alfo the ſaid writ of 
allacatur, are inſufficient, invalid, and void in law, 
therefore in that there is manifeſt error. There is 
error alſo in this, that no judgment of outlawry, 


KB upon the writ of allocatur aforeſaid, is returned; 
therefore in this there is manifeſt error (and ſo on 


aſſigning the error or errors, as they happen to be). 


And the ſaid C. D. prays the writ of our Lord the 
King, to warn the ſaid 4. B. to be before our 


ſaid Juſtices, to hear the record and proceedings 
aforeſaid, And it is granted to him, Sc. 


If the plaintiff does not appear and confeſs the ; 
errors, the defendant muſt ſue out a ſcire facias a 
audiendum errores, &c.; and upon two nihils re- 


turned, the court will reverſe the outiawry of 


| courſe; but if the plaintiff comes in voluntarily, or 


upon a ſcire fect, and does not confeſs the errors aſ- 


ſigned, but joins in error, the detend:nt muſt maxe 
up error- books, and proceed to argument s and Judge 


ment, as In other caſes of error, 


$ 07 declaring. the Outlawry reverſed or uber- 
e 


ON the reverſal or ſuperſeding of the out- 
lawry, and the defendant does not pay the plaintiff 


his 


555 


Aſſignment of 


wh 1 ö 
—— — : * oo 
"Hom - — * 
2 Same 2 I 


- 
: 
+1 
4 
+74 
19 149 
16H 
bi | 
. Tatts 
Wl! 
- Fi : 
70% 
/ 4 13 
: i? 
4 44 
1 4 
n * s 
Bu T 
4 4 Fat 
" 1 11 
"IR 44 '% 
= WY 
N bb LE 
* a $52 
4 e 
N 18 
4 75 uh 
1 VET *\ 
r 1 * 177 
1 Ol 
in i" - 
e 
7 E 
8 * 
; þ f $44 
2 * 1 
19 
1 1 
14 
* 1 
ö 14 


* 
1 
Yo 
e 
wh 
j 
6 
1.45 : 
* 
6 
K 
7 
11 
5 
. » 
* 
7 


1510 
* þ 4 
* k 1 
4 
: 


* 

10 

Wt 

48 

[ 
1 3 9 [? 

BS 7 
EW 


18 
* 
6 
. 
17 
F 
; 


— - 
n 


: Nonpros, 


and have his coſts taxed. 


- defendant or his attorney coſts to be taxed, 


Reg. 27 I. 


and on the reverial oft che outlawry, 


Ourladorn. 


his debt and coſts, he muſt proceed to declare, to 


defendant having upon reverting or ſuperſeding the 


outlawry, put in ſpecial or common bail, as che 
Cale required, to appear to a new original. 

Upon appearing and ſuperſeding the exigent, the 
plaintiff muſt declare within fix or eight days after 


_ otnerwile the defendant may give him a rule to ce. 
clare; 


and if no declaration comes in within the If 
mit ed time, the defendant may nonſuit the plains 
j Compl. Holl. C. B. 84, 

90. if the defendant appear by fuperſedeas, and 
Will not take a declaration, the plaintiff may have 
Judy meat againſt him by ni dicit. Jhid. 

But where a defendant outlawed cau ſes the ſame 
outlawry to be reverſed, the plaintiff has till the end 
of the /e: ond term, after reveifing t the ſame, and no- 
tice thereof given, to declare in; but if he does not: 


proceed within two terms next after notice of re- 
verſing the outlawry, the defendant ſhall have his 
colts to be taxed, 


R. Tr. 33 Car. 2. C. B. 


Where the plaintiff docs not declare within two 


terms after outlawry reverſed, the defendant may 


give a rule to this effect, viz. That unleſs the plain- 

tiff declares within four days after notice of this rule 
to him or his attorney given, he ihall pay to the 
Prad. 


The olaſniiff cannot be nonproſſed after the out- 


lawry reverſed, for he cannot loſe that writ which, 


by reverſal, 1s become void, Prad, Reg. 27s, 


oY declaring after Outlatory, 
THE 


county in which the former original was made. 99 


held on demurrer. 3 Lev. 245. 
Were the original and outlawry were in £52461 


tf. de- 


the Pla ail 
on 


of the 5 has no al to be laid i in the an HY 


edn Lat ASE ES 
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* Dutlawrp. 557 
chared in Suſſex, on which it was inſiſted, that the 
original being laid in London, the plaintiff could not 
geclare in the action in another county, though the 

cCauſe of action was tranſitory; but the prothonotarics 
certifying, that the courſe of the court was, that al- 

tdo' the original be laid in London for the expediting 

1 P the outlawry, yet when the defendant comes in, the 

plaintiff may declare againſt him in any other county, 

de the action local or tranſitory: And the Stat. 

21 Jace 1. c. 16. / 4. giving the plaintiff generally 

# a power to commence a new action or ſuit, within a 

E year after the outlawry reverſed, the plaintiff may 

E do it in this caſe, to warrant his declaration deli— 

vered within the courſe of the court. And the plain- 

ff had judgment. 2 Cromp. 70. . | 
By the 21 Fac. 2. c. 16. /. 4. it is enacted, ©© That 77 defendant be 
ce if in any action brought by original, and the de- e an 


1 | ba = yo : * 5 . ma! reverie 
s fendant therein be outlawed, and ſhall after te- me, the via 


verſe the outlawry; that then the plaintiff, Bis tiff may com- 
heirs,” executors, or adminiſtrators, as the caſe nee 2 new ice 


2 SY. 2 
Hon within a 


ſhall require, may commence a new action or bar a; 


CY 


. . 
* 1 . — 

cw * 
er 11 


ſuit from time to time, within a year after ſuch judgment er 
« judgment of outlawry reverſed, and not after.' en reverts 


10 : 
I 7 He 1 . 477 


7 PR. 5 1 1 5 td ndno cd! Ca 
And by: the zi liz. e. z. . Z. it is ehacted, „ 


| N | | . Nh "2 Peforno alle 
“That before the allowance of any writ of error, ance dis t of 
* Of reverſing of any outlawry be had by plea or error he“ or by 
* otherwiſe, through or by want of any proclama- ge 7: 
40 


* 25 | : : clamation, bai 
(tion to be had or made, according to the form of meg be pur in 
E © the ſaid ſtatute, the defendant in the gin hall and pericttes, 
put in bail, not only to appear and ax/wer te the 
plaintiff in the former ſuit, in a new action 10 be 
' commenced by the ſaid plaintiff” for the cauſe mentin 

ed in the firſt action, but alſo to ſatisfy the condemna- 

tion, if the plaintiff ſhall begin his ſitit before the end 
of two terms next aſter the allowing the writ of errar, 

or otherwiſe avoiding of the [cid outlawry.” 

Upon ſuperſeding the exigent, if plaintiff delivers 
a declaration, there ſhould be a notice to plead, and exigent, + 12 
a rule given to plead before judgment, for want of g e 
a plea can be ſigned ; and defendant has in fuch mug dea 


* 5 Y 
4 * "= rl 2 \ * 4 
Caſe to plead 2% n. 


— 


3 942 21 
Superſeding ChE 


$558 Outlawry. 
eaſe the ſame time to plead as in other caſes, Barne 
271, 272, 

Oulu ofter dk. = 


N. B. This. 1 you dave judgment against a man that Jurks in 


means where the ſeveral counties, in regard you cannot regularly hae 


action is 3 


by original, execution againſt him in more counties than one at 


one time, the beſt way is to ſue him to outlawry 

after judgment, for then you may take out as many 
_ writs of capias utlagatum againſt him as you! e, 
and this for a ſmall charge; beltdes, it faves you. be 
Charge of reviving the judgment by ſcire facias after 
the year, and you have an exigent immediately af. 
ter the return of the cg. ſa. without an alias anc plus 
ries, and it is ſaid, without a writ of JEAN 
daß I think otherwiſe. 1 BT | 


The Method of ike Defendant to Outer 
- e 


FIRST, ſae out a ca. fa. for the debt and colts, 
as the caſe is, into the ſame county where the action 
was laid, and get non eff inventus returned by the 


ſheriff; then carry ſame to the exigenter of the ſame 


Prockmation County, who will make out an exigent thereupon, 

alſo u. which muſt be delivered to the underſher, ff, to be 
e returned as other exigents are. 

The exigent being returned, the clerk of the out: 

lawries will make out a capias utlagatum into 2 

many ſeveral counties as you will, either in England 


or Wales, general or ſpecial; and if the defendant be 


taken, he cannot be diſcharged without ſatisfaction 


to the plaintiff, or pardon of the outlawry, or te- 


verſing the {ame for ſuſſicient error. 


operſedeas op- George the | hird, &c. To the warden of: out 


on _— of priſon of the Fleet, greeting: J/hereas H. W. late 
SID of the pariſh of St. George the Martyr, in the county 


of 
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Outlawry. 


of Middleſex, Gentleman, otherwiſe called F. IV. 


of the pariſh of St. George the Martyr, in the 


county of Middleſex, Gentleman, was lately, by vir- 


0 


tue of our writ of exigent, to our ſheriffs of London 


directed, outlawed in London, on Monday next, be- 


fore the feaſt of St. Mart the Evangeliſt, in the 
twenty-fourth year of our reign, at the ſuit of 
H. V. in a plea of debt for gol. ; which ſaid out- 


Jawry, for certain reaſons, our quſtices at Hefmin- 


fter eſpecially moving, is reverſed and annulled 


therefore we command you, That you wholly for- 


bear to ſeize into our hands any of the goods or 
chattels, lands or tenements, of the ſaid F. V. or in 
any wiſe to moleſt him, by reaſon of the outlawry 
E aforeſaid; and if you have ſeized into our hands 


any of the goods or chaitels, lands or tenements, of 
the ſaid F. W. by reaion of the outlawry aforeſaid, 


and not otherwiſe ; that then you deliver unto the 


faid F. V. without delay, the ſaid goods and chat- 
tels, lands and tenements, and permit him the ſaid 


F. Ii. without delay, to go at large, as you will 


anſwer the contrary at your peril. Witneſs Alex- 
ander Lord Loughborough, at IVeftminfler, the 28th 


day of November, in the twenty- fourth year of our 


Feigh,: ---- 
priſon of the Fleet, greeting: V hereas, we lately 
commanded you, That you fhould cauſe to be de— 
manded H. N. late of London, Eſq. from huſting to 


George the Third, Sc. To the warden of our Superſedess oa 


reverſal of out- 


awry, Where 
bail is put in. 


huſting, until according to the law and cuſtom of 


our kingdom of England, he ſhould be outlawed, if 
be did not appear; and if he did appear, then to 
take him, and keep him in ſafe cuſtody, fo that you . 


might have his body before 017 juſtices at 17 efmin- 


fer, from the day of Za/ter laſt paſt, to anſwer to 


H. P. in a plea of treſpaſs on the caſe, to the da- 
mage of the {aid H. of 120, By virtue of which 


faid writ, the ſaid HI. N. was afterwards outlawed, 


Winch ſaid outlawry, for want of the return and 


ling of our wiit of proclamation, is altogether void, 
and of no force nor effect in law; And whereas the 
. ſaid 
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Outlawry. | 


Gai H. W. bath put in and verfeRed bail, to an- 


ſwer the ſaid H. P. in the plea aforeſaid ; Ther 


fore we command you, That if the ſaid V. N. be 


detained in our ſaid priſon, under your cuſtody, up. 


on that, and no other occaſion, then permit him to 


go at large, at the peril attending the neglect there. 
of, "RO, Se. 5 


Infants, 


the common law, a male or female is called 
an infant till the age of twenty-one years, 


2 Litt. 171. b.; but 5 the civil law the age of- 


ſeventeen years. bid. 


| In what clin 1 


| what not. 


but not if provided in order for the marriage, 5!” 


168, ; and upon ſuch contract by an fine. an aſe 
ſumpfit lies. Lat. 167. Jon. 149. Pal. 528. Or, 
if he gives a ſingle dill for money 0 ſuch con- 
tract, it binds him. 1 Roll. 729. /. 20. Cre. Eliz, 

920. 1 Lev. 86. The court ſhall ade what things 


are neceſlary. Cro. Elix. 583. If goods not necel- 


ory are delivered to an infant, who after full age 


Die; 3. v. 170. Bo a an "fant of . vcats of 
age : ſhall be charged for malicious words, My 129. 


1 of at- If a warrant of attorney be given by an Ante 


ben be gin. and another, and Judgment i is entred up thereon, 


the 


An infant may bind himſelf t to pay for his ne. 
he is liable, and ceſſary meat, drink, apparel, neceſſary phyfick, and 
ſuch other neceſſar ies, and likewiſe for his good 
teaching and inſtruction, whereby he may profit 
himſelf afterwards; but if he bind himſelf in an 
obligation, or other writing, with a penalty for the 
payment of any of theſe, that obligation ſhall not 
bind him. Co. Lite. 172. a. And if he brings the 
materials to the Taylor, there is no need to aver that 
they were ſuitable to his quality. Lat. 137. Necef- 
ſaries for an infant's wife, are neceflaries ior him, 


= 
1 
ſ 


” the court, on motion, will order the 1 name of the in- in part, and 
| fant to be ſtruck out of the warrant of attorney, and judsment there- 


ſet aſide the judgment as againſt him. 2 Black. Rep. 98 
1133. Vide Str. 104.3. 


An infant is to proſecute a ſuit by his ciation or How to proſe- 


beſt friend, though the term uſed is prochein amy, pet erated 


which is next friend; but he cannot defend by 

ſuch next friend, but muſt defend only by guardian, 

becauſe the law ſuppoſes, that where he demands or 

ſues for any thing, it is for his benefit. And there- 

fore the law is not ſo watchful in that caſe of the 

perſon to take care of his ſuit, as where he is to be 

defended, where he may ſuſtain a loſs ; for the law 

is ſo careful, leſt there ſhould be pre; judice done to 

the infant, that it will not ſuffer any perſon but a 

guardian to defend for him, who may be called to 

| an account by the infant, for his management and 
behaviour therein; _ 

And therein there is dene where an infant : 

brings an action in his own right, and where in the 

right, and for the benefit of another; for if he ſues | 

ia another's right, as executor or adminiſtrator, . 

ſhall never be aſſigned for error, becauſe it is ſup- _ 

poſed for his benefit, however, that he can have no 

loſs thereby; but if in that caſe, judgment be given 

- againſt himſelf, he himſelf may aſſign his ſuing by 

| attorney for error, becauſe of the perſonal prejudice 5 

be receives thereby. | 
Vet if an infant be joined with others, | in ſuing i in I ined ay | 
3 the right of another, the action may be brought by. 10 eee 
attorney, for they all make but one e perſon. in law. ther, may be 
Z 3 Gro, 377. 8 | brought by at- 


torney. 
But in all caſes where an ie kant is t . 


though it be in another's right, and though 1 all caſes muſt 
With others, he muſt ſue by guardian. ſiue by guardian. 
In all actions real, perſonal, or mixed, againſt an If he appears by 
infant, if he appears by attorney, it is error, 8 Co, ons ies 
. 5. 9 Co. 30. 5. F 
lt an attorney undertakes to appear for an infant, If attorney un- 
audi enters it per attornatum, it may be amended and 4:rtakes to ap- 
I made Py guardianum. Str. 11 4. | 
4 () Q | It 


it by guardian, 
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562 . Inkants. 


Plaintiff may If an infant th not name a guardian to appear 


3 ID * by, the court will give leave to plaintiff to do i It for 


appear by guard- J | 

ian. 1 an infant be ſerved with proceſs to appear by 
If he is ſerved 

with proces, attorney, the court will make a rule for him to ap- 
court will make pear by guardian, or plaintiff to be at liberty to 
banka. * IT one, to Appear and defend for him, Barns 


How plaintiff is & b Plaintif's attorney ſhout ply to defendant u 


to apf. name a guardian; and if he does not in fix days, 
— WO many apply to the court to e him to — it. 
„„ oe: 

Cannot, if be An infant who lives with, and i is etl 6 main- 


Ii ith his 
Rs”: tained by her parent, cannot bind herſelf to : 


| himſelf to be a ſtranger for neceflaries, 5 ee ol 
ſtranger for ne- ee 2 Black, "Rep. 1320. 


ceſſaries. 


Before deelen- The writ may be ſerved at the ſuit of the infant, 
: „ but before declaration, a guardian muſt be appointed 
pointed, by the court, which is done either by taking tie 
Eo _ guardian and infant before a judge at his chamber, 


or * petition ; 3 if by petition | it is thus : : 


In the Common Pleas. SE 
DL IT A.B. the younger, bling, 
and 


C D. defendant. 


To the Ris be Henurable Alexander Lord Loughbo 
rough, Land Chief F of bis Aal) 5 n 


Common Pleas, 


The humble petition of 4. B. the younger, an in- 
fant under the age of twenty-one. years, thi 
plaintiff in this cauſe, _ 


e Shetbeth, 
Petition to aſ- That your petitioner has, as he is 3 g000 
Ws 8 cauſe of action againſt the abovenamed C. D. fol 
of ot: aſſaulting, beating, wounding, and il]-treating yout 
To be merolied petitioner z and that your petitioner has ſometime 


on a treble-6d, ince commenced an action againſt the (aid C. D. 
ſtampt aper. | | | o 
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Infants. 363 
for the ſame, but in regard that your petitioner is an 
infant under the age of twenty- one years. 


ö . J)27ͤöÄ5;kü NR EN a 
e n 1 


e 
S 


„ Your Petitioner therefore moſt humbly 
1 „ prays your Lordſhip, to aſſign unto 
= e him, G. F. of, &c. merchant, your 
3 peritioner's father, as and for your pe- 
H << titioner's guardian, to proſecute the ſaid 
. action againſt the ſaid C. D. | 
And your Petitioner ſhall e ever 
0 pray, Ge. 9 A. . = 


. which 8 write the following 
acceptance : 


I do hereby agree to accept to be the aten 
= « to the above-named A. B. an infant, nl 
1 to the prayer of the above petition.“ 6. F. 
=. Witneſs J. G. attorney for plaintiff. 

N. B. The infant muſt ſign the petition. 


et 


* G. of, &c. gentleman, attorney for the plain- Affdasit. 
1 tiff in this cauſe, maketh oath and ſaith, That . 
A4. B. the above- named plaintiff, did on the day To be ingreſſed 
of duly ſign the petition hereunto annexed, ©? * tieble 50. 
in the preſence of this deponent : And this deponent 
further ſaith, That he was alſo preſent, and did ſee 
C. F. the perſon mentioned in the ſaid petition, 
duly ſign the acceptance or agreement thereunder 
written, in order to his being a guardian to the ſaid 
A. B. the younger. 
Take the petition and affidavit to the judge's 
chambers, who will thereupon make his admiſſion 
for plaintiff to proſecute by his guardian, pay 125. ; 
take ſame to the prothonotaries office, and enter it on 
| their remembrance roll, pay 2s. ; leave admiſſion 
| there, and when you declare, annex a Copy of the 
. almiſſion to the declaration. 
London, (ſſ.) C. D. late of London, yeoman, was The fo· m of e 
attached to anſwer A. B. in a plea of treſpaſs on the declaration, 
cale; and whereupon the ſaid A. B. by G. B. who 
15 admitted 7 the court of our Lord the King here, 
Se Oo2 Es 


5 64 Infants; 


to proſecute for the ſaid A. B. who is within the 


age of twenty-one years, as the next friend of the 
ſaid A. B. complains, For that whereas (the ſame a 


in other caſes); wherefore the ſaid A. B. ſays he is 


injured, and hath ſuſtained damage to the value of 5 


. 100l. and therefore he brings his ſuit, c. 
Ven, & ha. corp, In the venire and habeas corpora juratorum, ſay 
. A. B. by his next friend nu, or 0. D. by his 

next friend defendant. 

This is the only difference in the ſuit (except in 
the Zurata), there you make the plaintiff appear by 
his next friend, or the defendant, if it ſo happen. 

It has bats ſaid, that an infant cannot defend 


without a guardian; therefore you muſt either take 


him and the guardian before a judge to be admitted, 
or it may be done * . as een, naming 
cbe cauſe. 


75 the Right Eberl Mende Lord Loug hbo- : 
rough, Lord Chief Toffee of bts Majeſty s Co ourt f : 


Commun Pleas, 


The humble Petition of 2 D. an infant, under the - 


5 Age of twenty-one . 
ann | 


' Petition to al. THAT the plaintiff hath lately commenced an 


. len at law againft your petitioner, for [here ſet 
to defend, 
viſed and believes, that he has a good defence to 

make thereto; but in 3 your e is an 

infant, 
Vour petitioner humbly prays your wi 
„ ſhip would be pleaſed to aſſign E. H. 
of, Sc. as his N to defend his 

«6 ſuit,” | 


- Aliant balls. I do accept 5 agree to be the guardian of the 
required, as in „ ſaid C. D. an infant, according to the prayer of 


the former one 0 the above petition, 


to proſecute, — | 2 a 
rats Witneſs G. Bi Th 
_ 7.6, 8 


forth the cauſe of Faction], and your petitioner is ad- 


And your petitioner ſhall e ever 
* pray. C. D. 


Intants. 565 


Take the petition and affidavit to the judge's 

chambers, leave it there for his admiſſion, pay 128. 

then take the admiſſion to the prothonotaries office, 

and enter it on their remembrance roll, pay 25s.; an- 

nex a copy of the admiſſion to the plea. Enter ap- 

pearance with the filacer (except in ejeciment), then 

wich ie prothonotaries, ooo nun a 
And the ſaid C. D. by G. H. who is admitted by Plea of infamy 

the court of our Lord the King here, to defend for ber Guardian, 

the ſaid C. D. who is under the age of twenty-one 

years, comes and defends the wrong and injury, 

when, &c. and ſays, That he the ſaid C. at the time 

of the making the ſaid ſeveral promiſes and under- 

takings in the ſaid declaration mentioned, was under 

the age of twenty-one years, to wit, of the age of 

nineteen years, and no more, to wit, at London 

aforeſaid, &c, and this he is ready to verify where- 

J)) ß 
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plaintiff finds it out, he may in vacation time apply and pleads by 
judge for a ſummons (or in term for a rul rat Na 

toa Judge a ons (or in term for a ru e), t plaintiff finds it 

ſhew cauſe why the appearance ſhould not be ſtruck out, how to pro- 

out and the plea ſet aſide, and that defendant may et. 

within /ix days have a guardian appointed him to 

defend, or that plaintiff may be at liberty to name 

one for him; but this will be too late after trial. 

Y Barnes 41 z. 5 Mi V 5 55 5 

If defendant does not appear by guardian in ff infant does 

| the time allowed by the rules of the court, the not appear br 

plaintiff muſt procure an affidavit of the ſervice 1 

of the proceſs, and that defendant is an infant, proceed. 

| and that he hath not appeared; upon which , 

| the judge, without your taking out a ſummons, 

will make an order, That unleſs the infant appears 

| © within ſo many days after perſonal ſervice, of the or- 

© der, plaintiff may aſſign John Doe for guardian, 

| © and enter appearance for defendant ;”” and upon af- 

| Adavit of the lervice of this order, the Judge will 

make the order abſolute, and then an admiſſion is 

> drawn up and filed as aforeſaid, LETS 


If an infant appear and plead by attorney, and If infant appears 


506 _ Infants. 
Infant plaintiff It is clear that the infant plaintiff, who ſues by 
mot lie 1 prochein amy, is not liable to coſts, becauſe he cannot, 


: . while under age, diſavow the ſuit; but the prochein 
amy is liable, Str. 548. Barnes 128. and if it appears 

to the court that he is not of ſufficient ability to pay 
the cofts, the court will order another, who is. Str, 
Tafant defendant 708. But an infant defendant (although he names a 
„ guardian) is liable to coſts, if tbe verdict be againſt 
Gan, him. Dy. 104. 1 Bulſir. 189. Str. 1217. 


Slatute of Limitations. 


The ſtatute re- IF the plaintiff is a foreigner, and doth not core 
mn * lein. to England in fifty years, he has fill, fix years after 
ain - Wy "<a . . . . TIS 

| ee Lhe 10 a fo. his coming into England, to bring his action; andif 
10 gner, until he he never comes to England himſelf, he has always a 
comes into this right of action while he lives abroad, and ſo have his 
r 3 2 . DO SHE | 
eee uecutors or adminiltrators after his death. Strithor}? 


v. Crane. 3 Wis. 145, © 5 
It was held, that a capias ad reſpondendum, which 
Was given in evidence to ſave the ſtatute, without 
an original, was the true commencement of a ſuit 
in this court for per Gould, F. the original muſt be 
preſumed, for it immediately precedes the cap1s, 
3 Hils. 465. Leader v. Moxon, and per Black/':ne, J. 
every body now underſtands that a capias is the con. 
mencement of ſuit in this court; and that there is no 
neceſſity to file an original, but in caſe of outlaw!y; 
and that the court always intends that an original 
has regularly iſſued, whereupon the capias is ground- 
ed, ſo that a capias in this, and all other ſtatutes ol 
limitations, is ſufficient evidence of an criginal. 

| , 6 EEE = 
Attachmert of An attachment of privilege ſued out, returnable 
his; Heya in eight days of the purification, was replied to the 
ee teturn ſtatute of limitations; upon demurrer, it was held, 
d, held good to that it was not a nullity, but merely informal, which 
fave the tlatute. the court on application would have amended ; and 
that a ſuit actually begun, however informal oo 
| „„ „„ reguldl, 


E muſt be ſued out, but the denominations of the caſes 


Statute of Limitations; 6&5 


regular, is ſufficient to ſtop the ſtatute of limitation, 
Judgment for plaintiff, 2 Black. Rep. 1132. Leag- 
better v. Markland, _ 


It is laid down in all the books, that an original 1 bn 


above ſtated have ſhewn otherwiſe, therefore ſue 

out a common capias, and get it ſigned and ſealed as 

_ uſual, then leave it at the ſheriff*s office for a return 1 
of non eft inventus; which being done, apply tothe _ 1 
prothonotaries clerk for a roll, and enter ents 
thus: 

England, (ſſ.) The Lord the King bath ſent to Entry of a ca- 
his ſheriffs of London his writ cloſed in theſe words: bis. 

to wit, George the Third, &c, (to the end of the ca- 

pias and filacer's name); then ſay, At which da 

came here the aforeſaid A. (the plaintiff) in his pro- 

per perſon, and the ſheriffs, to wit, Sir Robert Tay- 

ber, Knight, and Benjamin Cole, Eſquire, ſheriffs of 

the ſaid city, returned, that the atoreſaid C. D. was 

not found in their bailiwick, and the ſaid C. did 

not come, Take the roll :0 the prothonotaries office, 

and docket it, and pay 2s. 3 file the capias with the 

cuſtos brevium, pay 4d. 

An attachment of privilege is in the nature of an Attachment in 
original writ, and when replied to, in order to ſave To 

the ſtatute, it is ſufficient to ſhew the teſte thereof, „hen Wies to, 
without any continuances, to the time of the decla- it is ſufficient to WY 

tation, 1 Hils. 167. in Error from C. P. Style 373. e e 5 

401. but if a lat. or a clauſum fregit be replied, it muſt 

be ſhewn that it was continued properly to make the 
foundation of the ſuit, Carth. 234+ 3 and of that 

opinion Was the court. TT + 
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IN term, apply to ht clerk of he treaſury If dale len bow 
your roll is filed and Judgment complete, for the *2 de e 
roll, who will take ſame into court, and the ſecond= 

_ ary will enter ſatisfaction thereon, pay 1s, per hun- 


| red for the poor's box, 25. to the Nrothenetary, and 
18. to 9 the lecondary. 
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568 Saatiskattion. 


la vacation. I vacation, the plaintiff muſt execute a warrant 1 pre 
0 of attorney to two attornies of the court, for that bit 
purpoſe ; apply to the clerk of the judgments, Ww ag 
will prepare a fiat, and attend with the attorney be- tu 
fore a judge, who ſigns it; then the clerk of the Jef 
Judgments will enter latisfaction on the roll, and he ter 
takes for all the fees, IJ. 75. 8d. But if the jude- ou 
ment be above ten years ſtanding, he will take 5. a 
more as an extra fee due to the clerk of the treaſury, WF thi 
 Gjecment, „ 
The nature of IHIS Action is an invention by the court, th 
te actions, *- (though fictitious) for the advancement of wl! 
ruſtice, and to force the parties to go to trial upon WW ej 
the merits, without being N in the Nice 65 
pleading on either ſide. gde 
The plaintiff and defendant are, in the firſt 3 in» WF _ ap 
ſtance, merely nominal, where there is a tenant in 5% ec 
ſeſſion, and the % of the plaintiff and the tenautin m 
poſſeſſion, are ſubttantially and in truth the parties to n 
7 ſuit. m 
The great advantage of this fAitious. mode; is, a ar 
that being under the controul of the court, it my WWF th 
be fo modelled as to anſwer in the beſt manner ehen = af 
end of juſtice and convenience. f m 
How to proceed, If there be no actual tenant or occupier of the #1; 
if no tenant in lands (except in the caſe of landlord and tenant, whore v 
MO oy” the landlord has a right of re-entry as upon a leaſe, where Fo © 
4 Geo. 2.) Half a year's rent is leftunpaid), the mode of proceed- WW hi 
ing will be by ſealing alcale on the premiſes ; and it 
is firſt neceſſary that the claimant do take poſſeſſion hi 
of the lands, by making a formal entry thereon, to of 
impower him to conſtitute a leſſee for years; and A 
being in poſi-flion of the ſoil, he, there on the land, m 
ſeals and delivers a leaſe for years to ſuch leſſee, and w 
having thus given him entry, leaves him in nollef- 3 
ſeſſion of the premiſes. This leſſee is to ſtay upon Br 
the land, till the prior W or he who had the 8 
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previous poſſeſſion, enters thereon afreſh, and ouſts 


% 


him, or till ſome other perſon (either by accident or 


559 


agreement before hand) comes upon the land, and 


turns him out, or ejects him. For this injury the 


leſſee is entitled to his action of ejectment againſt the 


tenant, or the caſual ejector, which- ever it was that 
ouſted him, to recover back his term and damages. 


Suppoſing A. to be the perſon claiming title to 
the premiſes, he may, if he pleaſes, ſign the follow- 
ing letter of attorney to impower D. to execute a 
jeaſe in his name, of the premiſes in queſtion, to 
E. F. which is done upon the premiſes, D. and 
E. F. being only thereon, then D. after having exe- 
ceuted the leaſe to E. F. leaves him in poſſeſſion of 
| thepremiſes, who is turned out by G. H. to whom, 


whilſt on the premiſes, F delivers a declaration in 


ejectment. | 


Know all men by theſe erin, that I A. B. of, Ge. 


gentleman, have made, ordained, conſtituted, and letter of attor- , 
ney, if Ns 


appointed, and by theſe preſents do make, ordain, 


conſtitute, and appoint C. D. of, &c. hoſter, to be 
my true and lawful attorney, for me, and in my To 
name, to enter into and take poſſeſſion of a certain 


meſſuage late in the tenure or occupation of G. F. 


and J. H. ſituate and being in the pariſh of, c. in 
the county of Oxford, but now untenanted, and 
after the ſaid C. D. hath taken poſſeſſion thereof, for 
me, and in my name, and as my act and deed, to 
ſign, ſeal, and execute a leaſe of the ſaid premiſes, 
with the appurtenances, unto E. F. of the pariſh of, 


SE.. maltſter, to Hold the ſame unto the ſaid E. F. 
bis executors, adminiſtrators, and aſſigns, from the 


day of laſt paſt, before the date 
hereof, for the term of five years, at the yearly rent 
ofa pepper-corn (if lawfully demanded), ſubject to 
a proviſo, to make void the ſame on payment by 
me of the ſum of ixpence to the ſaid E. F. In 


witneſs, Cc. 
__ Sealed and deli vered, fre, 


Thi indenture made, &c, between A. B. of, Ec. The leaſe, 


3 gcntieman, of the one part, and Z. F. of, Sc. of 
1 the 


The form of 1 


$70 Ejetment, = 

the other part, witneſſeth, That the faid 4. B. for 

and in conſideration of the ſum of 5s. of lawful mo-. 

ney of Great Britain, to him in hand paid by the 

ſaid E. F. at and before the ſealing and delivery of MW 

theſe preſents, the receipt whereof the ſaid A. BS. 

doth hereby acknowledge, hath demiſed, granted 

and to farm let, and by theſe preſents doth demiſe, 5 

grant, and to farm let, unto the ſaid E. F. his exe. W 

cutors and adminiſtrators, all that meſſuage, Ge. 

| fituate and being in the pariſh of in the 

county of Oxfora, late in the poſſeſſion of J. X. but 

now untenanted, o have and to hold the ſaid meſ. 

| ſuage and premiſes hereby demiſed, with the apput- 

tenances, from the day of Iaaſt paſt, 

before the date hereof, for and during, and unto the 

full end and term of five years, from thence next en- 

1 uuing, and fully to be complete and ended, yielling 

SEX and paying therefore yearly, and every year during 

the ſaid term, unto the ſaid A. B. or his aſſigns, the 

Et rent of one pepper-corn, if lawfully demanded, at 
1 i J T_T AX. 

1 | Provided always, and upon this condition, that if 

the ſaid A. B. ſhall at any time or times hereatter 

3 tender, or cauſe to be tendered unto the ſaid E. J. 

. „ his executors or adminiſtrators, the ſum of 64. that 

then this preſent indenture ſhall be void, and of 

none effect (any thing herein contained to the con- 

trary in any wiſe notwithſtanding), In witneſs 

whereof the parties hereto have interchangeably ſet 

their hands and ſeals the day and year firſt above 


JJ Cd „ 
Sealed and delivered as the act and deed of the 
above named A. B. by C. D. of in 


the county of ßhoſier, by virtue of a 

letter of attorney to him for that purpoſe 

made by the ſaid A. B. bearing date tit 

„ day of - inftant, being fir 

_ duly ſtamped in the preſence of ß 

If there be no letter of attorney made, then the 
oy ner of the land muſt go upon it before the elloige 
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day of the term, and there ſcal and deliver a leaſe to 
a friend of his as tenant, and at the ſame time, de- 


liver him poſſeſſion of the premiſes, This being 


done, get another perſon (a friend) to go upon the 
premiſes, and turn out the tenant, by thruſting him 
off the premiſes, and afterwards let ſuch ejector re- 
main on the premiſes, and whilſt he continues there, 
| ſerve him with a declaration in ejedment, in which 
make the tenant, the plaintiff, the landlord, the leſſor, 
and the actual ejector, the defendant, and declare on 
the demiſe in the leaſe, and write a notice at the 
foot of the declaration, to appear and plead as here- 
after. 85 233333 LE i 
The leaſe to try the title muſt be well made, 
\ ſealed, and delivered, as other leaſes and deeds are 
done. The leaſe and entr | 
party leſſor himſelf, if he be of full age, and not a 
feme covert, or by his attorney by a letter of attor- | 
_ ney, wherein the leſſor may ſeal and ſign the leaſe, 
and fea] and deliver the letter of attorney at one and 
the ſame time to ſome friend of his; and in this let- 
ter of attorney he muſt recite the leaſe, and give the 
attorney power to enter into the land, and there to 
deliver the leaſe of the leſſee as his deed, and then 
the attorney muſt doit in ſuch ſort as the leſſor him- 


ſelf ought to do it; and he muſt not deliver it till 


he come to the land. The leaſe muſt be delivered 
upon the land; for if the leſſor ſeal and deliver the 
leaſe before he hath made his entry upon the land, 


it is void. Compl. Attorney, 179, 180. 


N. B. The leaſe being made, the owner of the 


land goes with ſuch his friend to the manor or chief 
| houſe, or ſtands within the door, or to the land, 
Where no houſe is, where he ſeals and delivers it to 
is friend, and taking the ring, or any part of the 
| door in his hand, delivers the leaſe, mentioning the 
houſe and lands, with the appurtenances which are 
contained in the leaſe, to his friend the %% Et. 

There is a diverſity between /ivery of ſeiſin of 
land, and the delivery of a deed; for if a man deliver 


a deed without ſaying any thing, it is a good deli- 
| 55 | Es very; 
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very ; but to a livery of ſeiſin of lands, words are 
neceſſary, as taking in his hand the deed, and the 
ring of the door (it be of an houſe), or a turf or 
twig (if it be of land), and the leſſee laying his 
hand on it, the leſſor ſays to him, Here 1 deliver 
to you ſeiſin of this houſe, or of this land, in the 
name of all the land contained in this deed, according 
c to the form and effect of the deed.” If you cannot 


come into the houſe, you may deliver the leaſe 


upon the lands, | in the name of the houſe and land 
contained | in the leaſe. 


Where it cannot be proved that the leſſee, after 


the leaſe made, did enter and was poſſeſſed, this 
action will not be maintainable ; and therefore it 
is neceſlary to ſay ſomething of the entry of the 


leflee. 


ift, He muſt make ſuch an entry as to gain the 
- poſſeſſion ; for he cannot be ejected out of the pol- 
ſeſſion of that wherein by law he never was. 
24d, His poſſeſſion muſt continue; for if upon 
ſealing of the leaſe, and the delivery of it to the 
leſſee upon the premiſes, the leſſor leave him upon 
the houſe and land, and that he be ouſted or come 
away, Cc. and another enter, whether it be a con- 
tinuance of the ſame tenant in poſſeſſion, or the en- 
try of a ſtranger, here his poſſeſſion is diſcontinued, : 
and any of thoſe parties are ejectors. 


For the ejectors take this; 


The entry of a man upon the land after the 
leaſe ſealed, or the putting in the beaſt upon the 


land in the like caſe, is an ejectment. 
The continuance of the ſame tenant in poſſeſſion 


that was in the time of the ſealing of the leaſe, is 
an ejection, and the tenant an ejector. 
Wbere a leaſe is made to try the title, and the. 
ſervants of the former poſſeſſor enter with tneir 
maſter's carts to do their utmoſt, and the action is 
brought againſt the maſter, it is maintainable, 
without proof of the maſter's commandment for this 
SONY: Compl. Attoru. and Solicttor, 180. 


The 
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The declaration is the ſame as others, only in- 


ſtead of John Doe and Richard Roe, the plaintiff and 
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Declaration, 


defendant are, in this caſe, the real perſons; as for 


a and G. H. the defendant; A. B. will be 


Take notice, that unleſs you appear in his Ma- 


jeſty's court of Common Bench, at Weſtminſter, 
within the firſt four days of next Trinity term, at If in che country, 
| the ſuit of the above- named plaintiff, E. F. and 

| plead to this declaration in ejectment, judgment 


tte leffor of the plaintiff; and inſtead of the com- 
mon notice at the end, put this: 8 


vill be thereon entered againſt you by default. 


. K 


| After ſervice, there need no affidavit of theſe 
facts or of ſervice, nor any motion for judgment; 
| but on the firſt day of term give a rule to plead, as 


in common caſes, and at the expiration, if no ap- 
pearance and plea, ſign judgment. 
N. B. This is more conciſe than, and different 


| from, the King's Bench practice, as that court re- 
| quires an affidavit of all the facts, and motion. 


the title; therefore, in order to proceed againſt him, 


It may be ſerved on the tenant's father, ſon, 


| Gughtsr, ſiſter, or ſervant, on the premiſes, pro- 


vided 


| Where there is a tenant in poſſeſſion, no actual Where there is 
| leaſe is made, entry or ouſter by the defendant, but 


a tenant in poſ- 
all are merely ideal, for the ſole purpoſe of trying 


ſeſſion, no leaye 


is neceſſary. 


prepare a declaration, ingroſs it on a treble penny 
| ſtampt paper, the copy of which (upon ſtamp), you 

ſerve the tenant with; if there are more than one, 
each tenant muſt be ſerved with a copy; but if the 
man is not at home, his wife will do. 2 Black, Rep. 
doo. Barnes 178. 194. 2 His. 263. If the te- 
| nant himſelf be ſerved, it need not be on the pre- 
| miles; but otherwiſe if the wife be ſerved. Barnes 
175, 176. 188, 190. 192. VVV 


May be ſerved 
on tenant's fa- 
ther, 0 
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| NANn+S, &c. 


Middleſex and 
London, the te- 


when to appear. 


Motion for 


to be made. 


What is good 
| lervices 
5 
15 


Abſconding te- 


In ejeftments of | 


nants to be told 


* every Trinity term.“ 
the poſſeſſion is vacant; there the motion may be 


4 Ceo. 2. 


Ejettment. 
vided the tenant acknowledges the receipt there : 


which muſt be contained in the athdavit. Bam“ 
176. At the time of ſervice, read over or exphu, 


the notice at the foot thereof. 
If the tenant abſconds, or keeps out of the Way, 


„ ejetment, in the county of Middleſex and Lond, 


© upon ſuch delivery thereof, ſhall tell the tenant 
<< in poſſeſſion of the tenements in queſtion reſpec: 


tively, that they are to appear by an attorney 


this court, in defence of the title thereof, in the 


beginning of the term next after the delivery of 


„ ſuch declaration, And it is further ordered, Thi 
judgment, when cc the aforeſaid plaintiffs, for the future, hall take 
„ nothing by motion made in this court for jute 
'« ment againſt the caſual ejector for default d 
appearance, unleſs ſuch motion be made thn 
one week next after the ft day of every Michal. 
mas term, and every Eaſter term, and within fr 


« days next after the firſt day of Hiary term, and dl 
N. B. This does not extend to ejectment⸗ when 


made any day in term. Barnes 172. or on a 


.Cafes relating ” the - ſervice of declarations in cel. 
ments, and the court's proceeding thereon. 


Serjeant Kettleby moved, upon an affidavit of ten 


dering the declaration to Jane Reynolds, wo 


whici 


to avoid being ſerved, it is uſual to ſerve a 5 1 
claration on ſome perſon reſiding at his houſe, «Þ * 
if that cannot be done, to affix the ſame on bi! 
door, and then, upon an affidavit of the circun ! 
| ſtances, to move the court for a rule, why ſud 3 
ſervice ſhould not be deemed. ſufficient ; and 5 
the court will preſcribe the mode of ſerving ti 
rule, which is generally made abſolute on an affida 
vit of the ſervice. Barnes 188. 190 . 
zue 7 3a Gar. 1. It is ordered, 'Thaff 
© the plaintiffs or their attornies, or the partie E 
00 which cauſe declarations to be delivered h 
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ſon, but would not permit deponent to have acceſs 
co her with the declaration in ejectment; whereupon lunatick. 
it was delivered to C. rule that (he and C. both ſhew 


Z which. ſhe refuſing to accept, it was left on the 
goor in her preſence; and ſhe retiring into a par- 


Jour, and ſhutting the door, the perſon ſerving read 
the ſubſcription aloud, ſo as ſhe might hear it, 


2 which was held ſufficient. Barnes 185, 


The tenant in poſſeſſion ſecreting himfelf in the 
houſe, ſo that he could not be perſonally ſerved 
with a declaration in ejectment, a rule was made to 


ſhew cauſe why ſervice of it on the ſervant at 
the houſe ſhould not be good; the rule to be ſerved 
in the ſame manner. Barnes 188. 


Declaration was delivered to tenant in poſſeſſion 
in Trinity vacation, with notice to appear in Hilary 


term then next; tenant, in Michaclmas between, 
entred an appearance, but proceeded no further; 
and four days after Hilary term, plaintiff finding no 
appearance, no common rule entred into, or plea, 
| ſigned judgment: tenant moved to ſet aſide judg- 


ment, but it was held to be regular; but as the 

title had not been tried, it was ſet aſide on payment 

of coſts, entring appearance of the proper term, and 

into the common rule. Barnes 2506. 
On affidavit, that one of the tenants was a luna- The like rule 

tick; that one C. lives with, tranſacts her buſineſs, granted on ſer- 


| Ole © | C vice on C. the 
and has the ſole conduct thereof, and of her per- ee e er 


the care of a 


cauſe why this ſervice ſhould not be good, and ſer- FR 
vice of this rule on him be deemed good ſervice. 65:15 
J. 5 

On affidavit, that tenant in poſſeſſion ſecreted Ty. like rule on 
himſelf, to prevent his being ſerved with ejectment, the ſervice of 
and could not ſerve it, though frequent endeavours the ee ; 
had been uſed ; and that the declaration had been e Ho 


; : ; having fecreted | 11 
delivered to his daughter (who kept his houſe, be- himſelf, 5 
ing a public houſe); and that ſhe was acquainted _ i: 344 
with the contents of the ſubſcription; a rule was 5 0 


made, for the tenant to ſhew cauſe why ſuch for- 
mer ſervice ſhould not be deemed: good ſervice ; the 
rule to be ſerved on the daughter at the houſe. 
Barnes 192. 


Service 
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Service on Service on the churchwardens and overſcers of 
hag yore eng, pariſh, who rented an houſe for harbourin; 

nd overſeers, | 4 A f 8 
who rented a ſome of the pariſh poor, and did not otherwiſe oc- 

Poor-houſe, RT the houſe, than by placing the poor: in it, 

—_ deemed ſufficient, Barnes 181. 
When to be It is to be ſerved before the 2/c:9n day of every 

ſerred. term (if in London or Middleſex), or he is not 

bound to plead till the next term, after ſervice: and 

in the country, it muſt be ſerved before the 2ſoign 

day of Hilary or Trinity term, or he is not bound 

to plead, ſo as to go to trial at the aſſizes; but the 

delivery on a Sunday, or ęſſeign day of that term 

wherein defendant is to appear, will not do. 

If a country ejectment is ſerved on the tenant to 

appear in Michaelmas or Eaſter term, the plaintif 

muſt make his motion for judgment in that term he 

has made the notice for his appearance, or he can 

have no rule for judgment. 

: When tomake Tf the premiſes be in London or Mildleſor, the 

oy e *P* notice muſt be made to appear the fir/? day of the 

„ next term after ſervice; for if made generally, the te- 

nant in poſſeſſion has the whole term to appear in; 

but if the tenements lie in any other county, the 

notice muſt hy to appear as of the next term ge- 

£2  nerally.. 

When notice to Where thet tenant holds the 8 0 the leffor of 

quit requiſite, the plaintiff, it is ſometimes neceſſary to give him no- 

and when not. tice to quit poſſeſſion, in order to maintain an eject- 

ment. Here we may obſerve, that demiſes, where 

no certain term is mentioned, are held to be tenan- 

cCies from year to year, which neither party can de- 

termine, without reaſonable notice to the other, 

This notice is, in moſt counties, ſix months pre- 

ceding that part of the year when the tenancy 

commenced ; and therefore it hath been holden, 

that half a year's notice to quit poſſeſſion muſt be 

given to ſuch tenant, before the landlord can main- 

tain an ejectment, unleſs the tenant has attorned to 

| ſome other perſon, or done ſome act diſclaiming to 

hold as tenants, in which caſe no notice is neceſ- 

ſary. And the ſame law will apply to the executor 

of ſuch a tenant. Vide Black. Con, 2, v. 147. 


3H ih, 


Ejectment. | 


F ik. 25. But after the expiration of a 6s for 
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7 certdin term, the tenant continuing in poſſeſſion 


is deemed a treſpaſſer; and therefore an ejectment, 


which is an action of treſpaſs, may be brought 


not give any notice to quit, if he only mean to get 
's 


into the receipt of the rents and profits, even 


BK without any notice to quit : : ſo a mortgagee need 


thoughthe mortgage be ſubſequent to the leaſe ; but 


in ſuch caſe, he will not be ſuffered to turn the te- 


J bant out of poſſeſſion. Ii hite Ex-dem effort v. 


* Hawkins. MH. 14 Geo. 3. Vide Dougl. Rep. 25. 


On a motion for a new trial in ejectment, the 


4 . cale turned on the ſufficiency of the notice to quit, 
which was as follows: © [ deſire you to quit the poſ- 


| : | & ſeſſion, ot Lady-day next, of, &c. or I ſhall in/i/l 


tiff. It was contended on the part of the defend- 
ant, that the notice was conditional, and that it 


t © was therefore optional in the defendant either to 
| quit or keep poſſeſſion on the payment of double 


tent. Lord Mansfield (aid, it clearly means to re- 
fer to the ſtatute, although the penalty given by 
the ſtatute is not double rent, but double the yearly 


by which is more favourable to landlords, for 


double rent would be no penalty on the expiration 
of ſome leaſes, The additional words only prove 
© the landlord's anxiety to get into poſſeſſion. It is 
an emphatical way of entorcing the notice, and 
ſhewing the tenant that he is in earneſt, by inform- 
ing him of the legal conſequence, if he held over. 
Die v. Fackſon and others, Dougl. Rep. 167. 


1 gelte von to 


quit, &c, or ſhail 


inſiſt upon 
double rent, 


It has not been doubted of late years, that half a Half a yeat's no- 
year's notice to quit poſſeſſion muſt be given to a tice fo a tent 


tenant at will, before the end of which time an 
ecjectment will not lie to turn him out of the farm, 
The ſame law was held in the caſe of an executor 


at will to quit. a 
farm. | 


of a tenant at will. Parker v. . 3 Wis. | 


J * per IWilnot, C C. 7. 


And ſuch half year's notice ought to end the day; When fach nas 


| pot M entry made by the defendant. 


tice ought ro 


p p | : | By end, 


held good notice. 


| Z “ upon double rent for the ſame. Verdict for plain- 


5 58 i Ejeitment. 


don. 


events fora a houſe in any place as a tenant at will, half ; 
4. 


Jeciment on one yag attached to anſwer John Doe in a plea, wherefor 


| To be ;ngrofle 


Cuſtom 41 1 the cuſtom of Lindon if the premiſes aro 
above the yearly rent of 40s. half a year's nocice 

muſt be given to quit; if under 405. a quarter" 

. notice. 2 Sid. 20. 5 

Tenant at all I believe it is now ſettled, that if a wan enten 

e year's notice muſt be given him to quit, which i 

to expire the day he entred ; therefore he is a yearly 

5 tenant at all events. 

Declaration in London, (ſſ.) Richard Roe, late of Lindon, yeoman, 


8 


demiſe, 
with force and arms, Sc. he entred into five mel. 


à ſuages, and one acre of land, with the appurte- 
on atreble penny nances, in the pariſh of Saint Dunſlan 1 in the WWih, 
Kampt paper. in the ſaid city, which John $76thorpe demifed to the 
ſaid ohn Doe, for a term which is not yet expired, 

and ejected him from his ſaid farm, and other 

wrongs to him did, to the great damage of the {ail 

r Doe, and againſt the peace of our ſovercigi 

Lord the now King; and whereupon tie ſaid al 
„Doe, by A. G. his attorney, complains, For t 
Whereas the ſaid Jahn Sibthorpe, on the 2d day of i 
April, in the twenty-ſecond year of the reign of hi 

aid Majeſty, at the pariſh aforeſaid, in the county 

| afraid; had demiſed to the ſaid 7ohn Doe the ſai 
tenements, with the appurtenances, To have and 

Hold the ſaid tenements, with the appurtenances, t0 

the ſaid John Doe and his aſſigns, from the iſt day 

of April then laſt paſt, to the full end and tern 

of hve years from thence next enſuing, and fully 

to be complete and ended; by virtue of which 


— K 
PRs 5 Te 0 


99 3 * a 
ä * at 
* a n 
G A IO CE 
0000 OE re 2 
n e „ of 
ER I I BSE add 


C 
N 


ſaid demiſe, the ſaid Fohn . Die entered into the ſa We 
tenements, with the appurtenances, and was poi 8 
ſeſſed thereof; and the ſaid John Dee being 0 Wi 


poſſeſſed thereof, the ſaid Richard Roe after ware 
to wit, on the 75 2d day of April, in the ti vent 
ſecond year aforeſaid, with force and arins (chat 
to ſay), with ſwords, ſtaves, and knives, entered 
into the ſaid tenements, with the appurtenancth 
which the faid John Sibthorpe demiſed to the (aid 
John Dae, in manner aforeſaid, for the term afort* 


ſaid, which is not yet expired, and Geten the 
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utheable places of the ſaid rectory. 


ſaid Jahn Doe out of his ſaid farm, and other 
wrongs, Cc. to the grievous damage, Sc. and 
againſt the peace, c.; whereupon the ſaid John 
Die faith, that he is injured, and hath damage to 
the value of tof, and thereupon he brings ſuit, &c, 


Mr. J. G. I am informed that you are in poſ- Not' ce. 


ſeſſion of, or claim title to the premiſes in this 


declaration of cjectment mentioned, or to ſome part 
thereof; and I being ſued in this action as a ca- 
ſual ejector, and having no claim or title to the 


ſame premiſes, do adviſe you to appear, the“ firſt * If in the 
day of next Trinity term, in his Majeſty's court of <ovntry. 12y- 
Fel | ec next Trinity 


Common Bench at J{*/tmn/tzr, by ſome attorney e 
of that court, and then and there, by rule of the 
ſame court, to cauſe yourſelf to be made defend- 
ant in my ſtead, otherwiſe I ſhall ſuffer judgment 
therein to be entered againſt me, and you will be 
JJ ono Een 
Your loving friend, 


term.“ 


Richard Roe. 
Eje&ment lies of a kitchen, Noy 109. A bed- 


chamber or lodging-room, by the name of one room, 
being in fuch a houſe, in the midd'e ſtory of the 
ſaid houſe, and it lies of one room only. 3 Leon. 
210. So of a houſe called by the name of the Three 
Kings in A. Str. 69 5.; of an apple loft or ſtore- 
houſe, Cro. Eliz. 854. Cro. Car. 614. 1 Lev. 88. 


If it be of a rectory, ſay, He entred into the rectory R:&ery, 


of the pariſh church of O. in the county of C.; and 
allo into two meſſuages, ten barns, ten out-houſes, 
ten gardens, ten orchards, fifty acres of arable 
land, fifty acres of meadow land, fifty acres of paſ- 
ture land, and fifty acres of other land, with the 
appurtenances, ſituate and being in the ſaid pariſh. 
of O. in the county of C. aforeſaid; and alſo into 
all and ſingular the tithes of corn, grain, hay, wood, 
graſs, wool, lambs, and calves, ariſing, growing, 
renewing, increaſing and happening, within the ſaid 
pariſh of O. and within the bounds, limits, and 


FRA if 


Gy 


hs Ejetiment, 


Vicaags k of a vicarage; he entred into three meſſuages, 
three barns, three ſtables, three orchards, three 
gardens, two hundred acres of land, two hundred 
acres of paſture land, two hundred acres of meadow 
land, and two hundred zcres of arable land, with 
the appurtenances, ſituate and being in the pariſh 
of J. in the ſaid county; and allo into all the 
tithes of corn, grain, hay, graſs, wool, lambs, po- 
tatoes, parſnips, turnips, and carrots, growing, re- 
newing, and happening within the limits and tithe- 
able places of the vicarage or pariſh-church of I. in 
the ſaid county. 
In an <jeftment for a rectory or vicarage, you muſt 
| ſhew a demiſe to be made by deed, though no leaſe 
is actually made, as thus; For that whereas the 
” ſaid hn Beech, on the 2d day of February, in the 
1 | year of our Lord 1783, at the pariſh aforeſaid, in 
the county aforeſaid, by his indenture ſealed with 
His ſeal, and to the court of our Lord the King now 
here ſhewn, bearing date the day and year aforeſaid, | 
X had gemined; &e.:-- 
Manor, If it be of a manor, the We ien of the pre- 
miſes are thus: ** Entred into the manor of F. in the 
ſaid county, with the rights, members, and appur- 
<< tenances thereunto belonging, and into fifty meſſuages 


| ; 8 1 fifty cottages, fifty barns, fifty flables, two mills, ff 
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| | | 9 gardens, fifty orchards, three thouſand acres of 

| paſture, three thouſand acres of meadow, one thouſand 

AB „„ s acres of wood, five hundred acres of marſh land, fut 
<6 


hundred 3 of furze and heath, and c:mman if 
66 paſture for all manner of cattle, 7 with the appurtenatr 


* ces, in the pariſh of F. in the ſaid county. 


Declaration ona Staffordſhire, (ff.) Richard Roe, late of Seaford 
| nnn in the county aforeſaid, yeoman, was attached. to 
anſwer John Doe, in a . wherefore, wit! force 
and arms, he entered into one mefſuage, ot of 
chard, one garden, ſeventy acres of land, event} 
acres a paſture, and ſeventy acres of meadow, with 
the 2ppurtenances in the parith of F. in the (aid 
county, which J. G. demiſed to the ſaid John Doe, 


for @ term of ycars hi ich is not yet expired; And 
| allo, 


* 2 
8 
1 
_ 
_ 
== 
= 
= 121 
3 
3 
no — 
be 
be (5 
1 
_ 
= 
—x 
3 
1 
_ - 
= 
—* 
5. 
"0 
5: 
5 xj 
= 
1 
WM 
__” 
1 
= 
= 
= 
= bet” 
bs 
1 
KR 

1 
3 
. 
"= 

* - 
25 
1 

4s 

_ 
=” 

_ = 

7 * N 
1 
= 
Wl 
= 
= 
1 
> 
—_ 
=_ 

" = 
1 
_ 
1 
3 
3 

922 
=_” 8 
[= . 4 
"88 
3 
: 
F 2 *. 
=. 

* 
. 
_- 

1 

1 
I * 

1 

Iv 
_— 
3 
2 ket 


ö 5 
OA 8 
N 
3 N 
. 


ä as 88 * — 23 A 8 SI 

i n N ks * A 18 8 1 oy Rte, 
n tee > Yu SHES 
a R N 3 


Gjetment, 


alſo, where fore, with force and arms, he entred into 
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garden, &c. (as before) with the appurtenances in 
the pariſh of F. in the ſaid county; which T. P. 
_ demiſed to the ſaid Fohn Doe, for a term which is 
not yet expired, and ejected him from his ſaid ſeveral 
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to the great damage of the ſaid John Doe, and 
| Q-* 

© whercupon the ſaid John Doe, by J. K his attor- 
| ney, complains, That whereas, the ſaid J. G. on the 
E 13th day of February, in the year of our Lord 

1782, at the pariſh of F. aforeſaid, in the county 


ments firſt above-mentioned, with the appurtenan- 


unto the full end and term of ſeven years from 
thence next enſuing, and fully to be complete and 


13th day of February, in the year of our Lord 
1782, at the pariſh of F. aforeſaid, in the ſaid coun- 
= ty, had demiſed to the ſaid Fehn Doe the tene- 
ments aforeſaid, ſecondly above mentioned, with the 


during, and unto the full end and term of ſeven 
years from thence next enſuing, and fully to be 
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ſeyeral tenements, with the appurtenances, and was 


* 


{aid 13th day of February, in the year aforeſaid, 
with force and arme, &c. entered into the ſaid ſeve- 


on the poſſeſſion of the ſaid John Doe, his ſaid term 
therein not being yet expired, and ejected the ſaid 


2 * 9 « * 
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one other meſſuage, one other orchard, one other 


farms, and other wrongs to him then and there did, 


againſt the peace of our Lord the now King; and 


aforeſaid, had demiſed to the ſaid John Doe, the 
ſaid tenements firſt above mentioned, with the ap- 
purtenances, To have ana to hold, the ſaid tene- 
ces, to the ſaid 7ohn Doe, and his aſſigns, from the 
E 12th day of February then paſt, for and during, and 


ended: And alſo whereas the ſaid 7. P. on the 


appurtenances, To have and to hold, the ſame with the 
appurtenances, to the ſaid on Doe, and his aſſigns, 
from the 12th day of February then paſt, for and 


complete and ended; By virtue of which faid ſeve- 
ral demiſes, the ſaid John Doe entered into the ſaid | 
poſſeſſed thereof, and being ſo poſſe ſſcd thereof, he | 


the ſaid Richard Roe, afterwards, to wit, on the 


ral tenements, with the appurtenances, in and up- 
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582 


Bow the pre- 
mi ſes are to be 

inſerted in the 

declaration. 


Demiſe. | 


If title accrues 


tion, yet you 

Wav deliver de- 

claration as of 
| Eefter term, 


value of 104. and therefore he brings his luit, &c, 


as of the term. 


1191 know what to give the poſſeffion of, if plain. 


cution could not be had of the thing ſpecifically de- 
manded. 2 Lord Raym. 1470. 2 Str. gos. 


ſary in this action, as in a præcipe. In this action, 


Tn what county _ 


% de brought... lie, and the declaration muſt fer forth the parti.“ 


- cular parith ; ; and the day of the demiſe mult be laid 
after the title accrued, otherwiſe plaintiff will be 


2 New Abr. 171. 


the demiſe wes laid the day bis anceſtor died, and 


In Enfter vaca- 


as of the next term, other wile the act of the las; 


Ejettment. 


John Doe out of his ſaid Nl EY and Other 
wrongs, &c. to the great damage, Oc. and again 
the peace, c.; whereupon the ſaid John Dee | lays 
he is injured, and hath ſuſtained damage to the 
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Add the notice as in the laſt, to appear gencralh, 


In this declaration the law requires, that the g ing 
demanded be fo ſpecitied, that the ſheriff may cer. 


F chould recover, for it would be in vain, it exe. 


Such a very exact deſcription is not equally necel. 


the plaintifF-is to ſhew the ſheriff, and is to rake 
poſſeſſion, at his peril, of only what he has title to; 


if he takes more than he has recovered, the cout = | 


will in a ſummary way ſet it right. 1 Burr. 629, 
It muſt be bro {ht in the county where the lands 


nonſuited, and the pit ff muſt lay the commence- 
ment of his ſuppoled leaſe, to have been precedent 
to the <cjectment by the Nan 1 Sid. 8. 


In ejectment on the Jemiſe af; an heir by ccrn. 


held to be well enough. 3 Vils. 274. If my ancettor 
die at five o'clock in the morning, 1 enter at fix, and 
make a leaſe at ſeven, it is good. bid. ö 

If the title of the leſſor of plaintiff, accrue in 
Eaſter vacation, yet the plaintiff may deliver his 
ejectment.as of Zafter term, and ſhall recover theit- 
on, becauſe he makes up his iſſue, or takes judg; ent 


which ſuppoſes the writ ſued out as of the firſt day 
of Eaſter term, before a title accrued to plaintiff, 
would be an act o injury to him, and delay his right; 


for a man ejecled out of a leaſe MAE i in term nfs 
Would 


_ Ejetment, pa: 


would not complain till term was over, 2 Vent. 174. Within wht | 
It muſt be brought within 1 years. 21 Fat. I. time to be 

c. 16. Sid. 432. | brought. 

When the declaration is delivered; make affidavit How to move 

of the ſervice thereof on the tenant, or his wife, and for Judgmedt, 
annex a copy of the declaration on a treble penny 

paper, and move for judgment againſt the caſual 

ejector, which is done by giving a ſerjeant 10s. Ed, 

with the affidavit of ſervice, who ſigns his name 

thereon, and gives it to one of the ſecondaries 

with the affidavit; but firſt take a copy of the decla- 

ration, if it be a country cauſe, N. B. It is to be 
Celivered by a e in open court. 


In the Common: Fee, | 
John Doe, on the demiſe of J. b. datt, : 
| ne 
= Richard Roe, defe ndant. 
1 . B. of in ie county of Affidavit of the 
mazketh oath and faith, That be this deponent did W 
on the day of laſt, perſonally ſerve 
J. B. tenant in poſſeſſion of the premiſes, in the 
E declaration hereto annexed mentioned, with a true 
copy of the declaration, and notice thereunder 
= written, hereto annexed, and at the fame time 
© this deponent (read to him the notice thereunder 
. written), or it may be, acquainted the ſaid 7. B. 
of the intent and meaning of the ſaid N 
and notice thereunder written. 

To be ſworn before a judge if a town cauſe, and Before whom 70 
a commiſſioner, if in the country, ingroſſed on a be ſworn. 
treble 6d. ſtampt paper. If the wife was ſerved, If wife ſerved, 
then ſay, © ſerved Mary the wife of J. B. the tenant 
in poſſeſſion of the premiſes,” Ke. 

Affidavit of ſervice on . B. tenant, or C. his What affidavit 
Wife, not ſufficient, Barnes 173.3; nor on the wives 2® FoLNEtEnty - 
of A B. &c. who or one of them are tenants. 761d. 

174, 175. But on the wife of tenant in poſlethon, 


as ſhe informed deponent, and as he verily believes, 
held ſufficient, 1bid, 194. 


Pp4 If 


Motion forjudg- Tf the tenements lie in . or 2 22 and 
5 notice to appear the firſt day of term, you _ on 
mode, that day move for judgment, or within one week after 
Michaelmas or Eaſter term, and within four day 
Moſt be made Dext after the firſt day of Hilary or Trinity term, 
within that term purſuant to the rule of Trin. 32 Car. 2.; and then 
wherein the te- the tenant has but four days incluſive to appear in 

nant had notice 
next after the motion, If the notice be general, 


to appear, Salk, 
257. then the tenant has the whole term to appear in. 


7 


If in the coun- If the tenements lie in any other county than 


. Tondhn, or Middleſex, and the declaration be de. 
| | livered before the eſſoign day of Eaſter or Michail. 
mas term; yet the tenant has four days after the cd 
of the next iſſuable term (viz.) Hilary or Trinity, 
to appear; and if in a county where the ailhzes ate 
held but once a year,. yet tenant has four days after 


If in a country 2% end of the term, next preceding the aſſizes, to a0. 
peur; and your motion will be time enqugh, if 


where the allize 
is, only once a | 
year. | made the laſt day of the iſſuable term. 


If term ens If the term ends on a Medneſday, you have all 


Feaneſday, all 
Moailay io tp- Monday to appear in; and judgment cannot be 


pear, fiened till Tueſday af! e 
When jodgment It cannot be ſigned until the aſternoon ade Tr 


may be hgaed, day, after the end of the term of which the decla- 


ration is, Sayer's Rep. 303.; pay filing the affidzvit 


in a country cauſe, 25.; no rule to plead | is s given, 48 


8 in other caſes. 
If no appearance If the tenant 1 not appear, and fle his plea 


in tie, | 
ben jadzment, Within the time limited (for which ſearch the ple 
| back at the prothenotaries office), draw up rule jor 


judgment with the ſecondary, pay 78.; enter the 


declaration as far as the names of the plaintiff and 
_ defendant, upon a double 2s. Hd. ſtampt paper; 


make out warrants of attorney, and file them, tne. 


clerk marks the judgment-paper ; ; then take judg- 
ment. paper to the prothongtaries office, pay ſigning 
12s. 84, ; and the clerk will give you a roll to en- 
ter up the judgment. N. B. No appearance is en- 
tred with the filacer; when this is done, you may 


nake out a writ of palleſſion z pay figning with 
"pics 
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Ejettment. 


orothonotaries 13. 4d. ſeal 7d. ; 3 No præcipe is te- 
quiſite. | 


535 


It was formerly held, thet a decliritioa: in eject- Amending de- 


ment could not be altered or amended after once de- 


claratiou. 


livered, in the moſt trivial matters; but it has ſince 
been held, that an ejectment is a mere fictitious ac- 


tion, and the demiſe mere matter of form, nor does 


it exiſt ; 
cd to be amended, but this was to fave the plaintiff 


and on application, the demiſe was order- 


from being barred: by a fine, if he had been obliged 


to bring a new ejectment. 4 Burr. 2447. 2 Burr. 
163: 3 therefore as the demiſe may be altered, there 


can be no doubt but that other parts leſs material: 


may alſo be amended, 


the action being invented 


under the controul of the court, for adrancement of 


Burr. 665. 


At this time what amendments may 


be made in the King's Bench, the like may be done 


in this court, 1 have no doubt, Vide Pra. Reg. 
C, E. 16, 17-175; 


The term of an ejectment enlarged, being f. ſo laid, 


that it had expired twelve years before the aon 


brought, on payment of colts; a ſpecial j jury being 
ſtruck, and the parties gone down to the athzes be- 

fore miſtake diſcovered, 2 Black. Rep. 040. per cur. 
An ejectment is the creature of the court, and open 
to every equitable regulation for e. the rrue juſe 
tice of the caſe, Ibid, 


Juſtice, and merely to try the righr in queſtion. 


If the tenements lie in London or Mauddleſox, and Appearance in 
the notice be to appear the fir/l day of term, . tenant town. 


has four days to appear after motion; if, of che term 
generally, then the whole term. 


f in the country, four days after the idle term, lu the country, 


VIZ, Hilary or Trinity, or if it be in a county wh 


the aſſizes are but once a year, then four days atter 


the end of the term next preceding the afſize, It is 

laid, that the tenant cannot appear atter the time 
allowed by the common rule for appearing is ex- 
pired. Say, Rep. 15 1. ſed qu. 


The ſecondary on requeſt, to ſhew his alphabe- 


tical paper of ejectments, moved or delivered into 


Get 


dourt. & Hi. 2 Geo. 2. 
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How to appear 
for tenant, 


Conſent rule, 


_ arable land, five hundred acres of 


Gzcltment. | 


Get a blank conſent rule from the ſtationers, pay 
24.; fill it up in this manner, if you mean to de- 


fend: tor all the Premiſes mentioned i in the decla- 
ration. 


10 the Common Pleas. 


 Michaelmas Term, in the twenty. fourth year of 


the reign of King George the Third, 


Middleſex, to wit, John Doe, on) It is ordered 


the demile of John Staples againſt j by conſent of 


Roe, for four mefluages, four barns, S. U. at torney 
four ſtables, hve hundred acres of for th plaintift, 
and A. G. 
paiture, and twenty acres of furze | torney for J 
and heath. ; J Nix,whoclains 
title to the te. 


| nements in cueftion; that the ſaid John Nix ſhall be 


admitted defendant; and that the ſaid 7% oh 


hall immediately appear by his ſaid attorney, wh 


{hall receive a declaration, and plead thereto t1: 55 


neral iſſue chis term; and that at the trial to be had 


thereon, ſhall appear in his proper perſon, or by h 
counſel or attorney, and confeſs the leaſe, entry, = 


_ culter, of fo much of the tenements ſpecified 1 in the 


plaintiff's declaration, as are in the poſſeſſion of the 
faid defendant, or his tenants, or any perfun claim: 
ing by or 1 his title, or that in default therio! 

judgment ſhall be thereupon entered agalnſt the 405 


fendant John Doe the caſual ejector; but proceed- 


5 ings ſhall be ſtayed againit him, until default mall 


be made in any of the piemiſes; and by the I:ke con- 
ſent, It is further ordered, That by reaſon of any 


ſuch default, the plaintiff ſhall happen to be non- 
ſuited upon the trial, the ſaid 7% n Nix ſhall tate 


no advantage thereof, but ſhall therevpon pay to the 


Plaintiff, colts to be taxed by the prothonorattes; 


Aud it 7 further ordered, That the leſſor of the plain. 
tiff ſhall be liable to the payment of coſts to tie 


aid John Ni wy by the court nere to be in wy Mal- 


ner allowed or adjudged. 


By 16 Ce: 1 


Ejettment. 


NV. B. This is figned by the lefſor q S. L. Attorney 
of the plaintiff's attorney after- | for the plaintiff, 
wards, when he draws up the rule; A. G. Attorney 
but defendant's attorney ſigns it 

beiore the plea be left. Jant. 


387 


for the Defends 


Originally, if you defended for part of the pre- How to blend 
miſes in the declaration, the whole was mentioned in for pont. 


the rule, but a note in writing was delivered, to the 
plaintiff's attorney, what the defendant meant to inf}, u 
on at the trial; but now you mention in the margin 
of the rule, that part of the premiſes only which you 
mean to defend fon; and at the end, ſay, 75 Part of - - 
„the premiſes mentioned in the Aaclaration, and the 
rule drawn up by the ſecondaries will be, that 
e unleſs John Nix, tenantin poſſeſſion of part of the 
« premiſes in queſtion, {hall appear and plead tc iſ- 


d ſue on next after the end of the term, 


« Jet judgment be entered for the plaintiff againſt 
© the now defendart Richard Roe by default; but 
« execution ſhall iſſue for ſuch part of the premiſes 
« only as are in their reſpective poſſeſſions.“ 


By 14 Geo 1. c. 19, , 12. Tenants are ob- Tenants muſt - 


| liged to give notice to their landlords of a decla- 
ration in ejectment being delivered, under pain of 
* forfeiting three years in proved, or rack-rent of 
„the premiſes held by tne tenant.” 

Take your conſent, rule, and ol. -a of genera] it. 


give notice to. 


their jandlords, 


ſue of Not Guilty to the fi] iacei ot the county, With | 


a pracipe for the appearance of the defendant thus: 

* Middleſex, (tf) Appearance fir Jojeps Nix, 
at the ſuit of Jobn Dae, on the demije of Edward 
Staples, he will fign your rule, and wiite on it 
80 Appearance entered,” pay 25. bd. then leave the 


„ plea and rule at the prothonotaries office, pay 
e filing 25,” | 


In the Common Pleas, 


Hillary term, in the twenty-fourth year of the reign. 
of King George the Third. 


Mix ats. Doe on And the ſaid pb N:y 
the de miſe of Staples, y S. U. his attorney, comes 
| and defends the force and 1 in- 


jury 


8 ing fo 'the 


res vince. 


„ Plea, 


— 
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jury when, Cc. and ſays, That he is not guilty of 
the treſpaſs and ejectment above laid to his change 
in manner and form as the ſaid John Doe hath above 
thereof complained againſt him, and of this he puts 
15 himſelf upon the country, Ec. 
Any perſon Any perſon claiming right to the premiſes in quel. 
rater my e tion, may, with leave of the court, be made a de- 
fendant with the fendant with the tenant in polfeſßon, but the cout. 
tenant. never permits fuch Feen to defend alone without 
| the tenant. | 
Landlord im- Bat great inconveniencies having happened by 
powered 9 mere tenants refuſing to appear to ſuch ejetments, or ſuf- 
imfelt cefend- * Pt ) „of its 
ants fer their landlords to take on them the defence there- 
| of. By Stat. 11 Geo. 2. c. 19. * The court may 
«© ſuffer the landlord to make himſelf defendant, by 
joining with the tenant, in caſe he ſhal] appear; 
“ but if the tenant ſhall refuſe to appear, judg- 
ment ſhall be ſigned againſt the caſual ejector for 
„want thereof; but if the landlord of any part of 
„ the land, Se. ſhall deſire to appear by bimſelt, 
* and conſent to enter into the like rules, that the 
** tenant, in caſe he had appeared, ought to have 
done, then the court ſhall permit ſuch landlord 
* foto do, and order a ſtay of execution upon ſuch 
judgment againſt the caſual cjector, until they 
„ ſhall further order therein,” 
The word /andlord, here means not every perſon 
| claiming title, but a perſon who is in ſome degree 
in poſſeſſion, as receiving rent, Sc. Barnes 193 
194. Rae v Dow: 
Court refuſed to make a perſon who claimed title 
defendanr. inſtead of the late tenant, who had quit- 
ted the poſſeſſion. Barnes 135. 
Motion that landlord might be EY defendant, . 
without tenant in poſſeſſion, *who refuſed to appeal, 
denied; but common rule granted. LO add Jandlord t0 
tenant. Barnes 172. 
In caſes where landlord is Le 10 de fend 
without tenant, the reaſon of judgment againſt the 
caſual ejector, by Stat 2. Geo. 2. c. 19. is, That 


under it, after the end of the ſuit, the plaintiff may 
obtain 


& premiſes, and inſerting the real 33 s name) on 


Ejettment, „ 589 


obtain e of the premiſes ſued for, which he 9 
could not do by virtue of a judgment againſt a 95 1 
ſon out of poſſeſſion. Barnes 208. = 

Landlord is to enter into the common rule by con- 8 461" 
ſent, and he is to be conſidered in all reſpects in the 
ame caſe as tenant in poſſeſſion. Barnes 187. 

Hoto to appear for the landlord. Give brief to ſer- Defence for the : 
jeant for him to move, “ That the LANDLORD may tandlord, | 1 
« be made defendant with the TENANT, if he appears, | 
« and if the tenant does not appear, then that he may 
t appear by himſelf, and enter into the common rule, 
60 and deſend his title.“ Serjeant 10s. Gd. N. B. This 
Is done by aferjeant” s hand, and there needs no affida- 
vit for the purpoſe, a3 mentioned i inthe books ; draw 
up the rule with the ſecondaries, pay 9s. 6d. copy it, 1 8 

and annex it to the plea: «© Add alſo the common con- | 1 
« ſent rule thereto; in which you will inſert ** Both | — =e 
« names, if tenant appears,” and file appearance 2nd n To 1 
plea as before; tenant does not Per, then only 705 
a the landlord's name, 
Where the landlord is EE defendant; the plain- If handtord is 


tif muſt prove the defendant's tenant in poſietiion 0 eee 
the premiſes. Vils 220. 1 . deten 
After vetdict againſt the landlord, or if plaintiff -at's 3 
be nonſuited for not confeſſing, the court will, on . 
producing the Poſtea on motion, make rule abſolute; 
to take out execution againſt the caſua] ejector in the 
fiſt inſtance. Barnes 181, 182. 183 - 
= The new defendant may give a rule to reply, ang _ 
E nonpros the plaintiff, but can have no coſts, unleſs _ „ 1 
te leſſor of the plaintiff has joined in the rule by 1 5 15 
conſent. 2 Black. Rep. 763. "tt 
How to proceed to trial. f *ake conſent, rule.” and How to proceed 
plea from the prothonotaries office, carry the rule to np W 
A lecondar; es, who will make out a COPY (omitting the © ED = 
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treble bd, pay for ſame gs. 64. then make up the iſ- 
ſue, charge on the back- thereof for the copy 4d. ber 
ſheet, and half the conſent-rule. Ingroſs ſame on a 
treble 14. and deliver it to defendant's attorney, with 
the uſual notice of trial ; if he pays for the iſſue, 
0 pro- 
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590 Ejettment. 

proceed as in other caſes; if not, then fien judg. 

ment againſt the caſual ejector, as if no plea had 

been entered, firſt drawing up the rule for judgment 
OD. with the ſecondaries, : | 
Iſſue, Phe form of the iſſue is the ſame as others, on} 
EG ſay, inſtead of a plea of treſpaſs on the caſe, 6 in 

« plea of treſpaſs and ejectfment,“ and the fame time 

for notice of trial, is alſo allowed. 

Infant lefor If the leſſor of the plaintiff is an infant, aſter the 
muſt name a plea is filed, you may move the court, or have: 
tuardien. ſummons " to ſhew cauſe why further proceeding 
e ſpoulil not be laid, until a ſufficient guardian is ab. 
pointed for the leſſer of the plaintiff, who will aud. 

tale to pay ſuch cgſis, as may be adjudged to him, ari 

e that in the mean time all proceedings be ſaid, till, 

« good plaintiff be named, or ſecurity to be apprivel i; 

© the pr othonotaries, be given by the infant leſſor, fo 

« ſecuring cc/?s to the defendant, in caſe of a nouſuit « 

« verdiet for him.” Barnes 183. In this caſe a 

2uatdiam is appointed, as in all other caſes. 

If jodęment is If judgment be ſigned by default againſt the c. 
nene by de- ſua] ejector (the landlord may move to ſet it fide if 
eee a net the tenant has not given him the ejectment), and they 
delivered the Will make tenant: pay the coſts, for the poſlcfiion 


ejzectment to his ought not to be changed where there wh been n0 
landlord, he may | 
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apply to ſet it trial, nor opportunity of ether P 2 4 Bur, 
N afide. 1997 
Record, Phe record in ejectment is made up in tic (ame 


manner as others, and the Placita is the fame; in the 
jurata fey, „ in a plea of treſpaſs and efectment.” 
plaintiff has a verdict, tax the coſts as in other ul 
The wi4l in which the demiſed lands lie, though 
omitted in the declaration, ſhall, after verdict for the 
plaintiff, be collected from the ill, in which the 
_ejtQion is laid to have been committed, 2 Elath, 
| Rep. 706. Vide 4 Burr. 2224. | 
New trial, In ejectment, it is ſaid, that the court will ſet 
dom grant a new trial where the verdi &t is {or tte 
defendant, becaule the plaintiff may bring a ner 
cjectment; but where it is for the plaintiſt, a 0 


trial is often granted; for the SORſequente 9! Gi not 
a O52 ig 
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5 e a ca. ſa. or 


tiles and ſome appear and confeſs, but others do veral ic ciendanis, 


Cjetment, 


ranting 2 new trial ! is, the alteration of the poſſeſ- 
fon of the premiſes : but as new trials were inſti- 


591 


tuted to prevent expence to the parties, and for the 


purpoſe of doing complete juſtice, I ſhould think in 
ejectment, as well as other caſes, a new trial ought. 
to be granted ma: if that Juſtice nas not been 


done). 


Where the plaintiff i is nonſuited, by reaſon of Nonſult how to -- 
the defendant's not confeſſing leaſe, entry, aud Proceed: 
ouſter, the coſts are taxed on the rule by conſent, 
and judgment ſigned againtt the caſual ejector, the 
ſame as if no plea had been pleaded, Barnes 182. 

Where a verdict in ejectment is for the defend- Veidig for de- 
ant, or the plaintiff becomes nonſuited upon evi- fendaut. 
dence, a ca. ſa. muſt be made out againſt the plan- 
tif, and ſhewed to his leſſor; and the coſts muſt be 
demanded of the leſſor, Barnes 182, if not paid, N. B. No occa- 
alfidavit of the coſts being allowed, and the de- 


ton *n this court 


fa „. 12 


4 2 '© d « - * 
E mand made at ſame time, you may move for an Mr, Ger: . 


attachment. 
If the plaintiff be nonſuited on the merits, he Ifplaimi® gen- 
to which of the . he ſuited an meli, 


May Pay the. 
ec 1 to which 
dajendant he. 


If there be: a vetdict for the pla! amiff he may 5 
erclc for 


. Fa. for the colts, and a writ of and may 
Lab. fac. poſſe afterwards, or writ of poſſeſſion J. have a ca. la, or 
fa. or ca. ſa. together, in one writ. fi. fa, 
Execution muſt be taken out according to what Frecution oughs 
in right and juſtice E really recovered, and cannot to be taken out 
be taken out for more: for the judgment is not c r k to! 


What in rick don 
be for a moiety only, it muſt be that he recover his jofice is really 


term. Vide 1 Burr, 366.  Tecovered, 


if there are ſeveral defendants for the fame pre- 1 f.theis ite. fee 


and ſome appear 
„the practice is, to proceed againſt thoſe who and Lebe, and 


Fr appear. and to enter a verdict for the reſt; but athers do nor, 

then the cauſe of that verdict is indorſed on the for the potea 
- oht 0 EZ» 

boſtea, which, as to them, intitles the plaintiif to 35 


judgment againſt the caſual ejector. Ld, Raym, 
729. Vide 1 Dares 118. 
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e ee nil. And the faid Richard, by S. U. his attorney, 

e eee comes and defends the force and injury, when, G 

and ſays nothing in bar or precluſion of the ſaid 

action of the ſaid Fohn Doe, but makes default, by 

which the ſaid 7%n Doe remains therein undefend. 

ed againſt the ſaid Richard Roe, for which the fail 

John ought to recover againſt the ſaid Richard, bis 

ſaid term yet to come, of and in the tenement; 

aforeſaid, with the appurtenances; and upon this 

the ſaid ohn freely here in court remits to the {aid 

Richard all ſuch damages, coſts, and charges, as he 
the ſaid John hath ſuſtained, by occaſion of the 
treſpaſs and ejectment aforeſaid, therefore the ſaid 

_ Richard is free from thoſe damages, coſts and 

charges, Sc.; and upon this the ſaid John prays 

the writof our Lord the King, to be directed to the 
ſheriff of the county aforeſaid, to cauſe him to 
have his poſſeſſion of his ſaid term yet to come, of 

and in the tenements aforeſaid, with the appurte- WF. 

nances; and it is granted to him, returnable here 

„ on the morrow of All Souls, Sc. Ez 

 Avwritof poſ. George the Third, &c. to the ſheriff of Midi- t 

felons 8 ſex, greeting: Whereas John Doe, lately in out 

court, before our juſtices at Węſiminſter, by th: Wi 5 

wit To bein- conſideration of the ſaid court, recovered againſt ſe * 

2%. 6d. ftampe Richard Roe his term yet to come, of and in one 

parchment, pay meſſuage, &c. (here deſcribe the parcels, as in ti: Wi. 8 

: ps Hap ejectiment exactly), with the appurtenances, ſituae, Wſ- 

pracipe, ' lying, and being in in your county, 

| which John Charles, on the 2d day of April, in the | 

twenty-third year of our reign, demiſed to the ſad Wi 4" 

Jobn, for a term of years which is not yet expired, WF - 

to hold from the iſt day of April then laſt paſt B 

until the full end and term of five years from 

thence next enſuing, and fully to be complete and 

ended; by virtue of which demiſe, the ſame Jah. 

Doe entered upon the ſame tenements, with the ap- 

purtenances, and was poſſeſſed thereof, until the we © 

ſaid Richard afterwards, to wit, on the ſame 20 Wi 1 

day of April, in the twenty-third year aforeſaid, ub 

with force and arms entered into the ſaid 11 

| | „„ ments, 
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the conſideration of our ſaid court, for his damages, 

which he had ſuſtained by reaſon of the treſpaſs and _ ©5140 
© ejectment aforeſaid z and have you the ſaid monfes - $469 
before our juſtices at Weſtminſter, at the ſaid time, 3 


© aforeſaid, whereof the ſaid C. D. is convicted; and 7 1 
© have there this writ. Witneſs, Sc. CE 1 


© The writ of poſſeſſion has relation to its teſte, Hab. fac. poff. | 
© though it be not actually ſued out till after the hs relation co | 


death of the leſſor of plaintiff; yet if teſted before arp $00 
his death, it is regular. 4 Burr. 1371. The legal ont till after the | 
reelation to the day of the 2%, is proper to be ſup- leder of plein 

ported in maintenance of a writ of poſſeſſion, 
judgment in ejectment. bid. 


b and figned with the prothonotaries, pay 15. 84. 
Y leal 74. ; no precipe is requiſite, | 


| 25. 44. and he will put the leſſor of the plaintiff in 
= ? olleflion, Ze 


Cjeftment, 


ments, with the appurtenances, and then and there og "REY 


ejected, drove out, and removed him the ſaid 7Zohn =. F 
Dae from his ſaid farm, his ſaid term then and 0 


—— 
* r of 


there not being expired, and him the ſaid Fohr 
hath withheld from his poſſeſſion thereof, and ſtill 
doth withhold, whereof the faid Richard is con— 
victed: Therefore we command you, that without 
delay you cauſe the ſaid 7% Doe to have his poſ- 
ſeflion of his term aforeſaid, yet to come of and in an! 
the tenements aforeſaid, with the appurtenances, and | inf bf 

in what manner you ſhall have executed this our writ, 

make appear to our juſtices at VMſiminſter, on the 

morrow of All Souls, and have there this writ, Witneſs 

Alexander Lord Loughborough, at IJ eſiminſter, the 29th 

day of July, in the twenty-third year of our reign. . 
George, &c. (to the end of the writ of poſſeſſion, Writ of poſ- 

as far as the return day), then ſay, We alſo com- ranges h fi. fa. 
mand you, That of the goods and chattels of the 

ſaid C. D. in your bailiwick, you cauſe to be made 

201, which were adjudged to the ſaid 7%n Doe, by 


E A; > 
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a 3 3 
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to render to the ſaid Fohn.Dze, for his damages 


not actually ſued 
| tiff's death, yet 
ON Ait is regular. 


To be ingroſſed on a 25. 64. ſtampt parchment, 


The ſheriff grants a warrant on this writ; pay Warrant, 
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. tenant, 


Atornment. 


394 
The Hrit of 
poſſeſſion will 


ſerve for a real 


Ejettment. 


The above writ will ſerve where there i is 2 Judge. 


ment againſt a real defendant, only inſert the 
name. 


Frequently the defendant, after entering into the 


common rule, wiſhes to withdraw his plea, ang 


confeſs the action; in that caſe you muſt enter a u. 
1 dN or a relicta verificatione on the roll, Vid 


etraxit. 


The tenants very frequently, to fave the expenc | 


1 of ſheriffs poundage and officer's fee, attorn tenants 


to the leflor of the plaintiff; in that caſe, make 


ſuch attornment on a * of paper, thus (naming 


the cauſe): 


% Be it remembered, that we whoſe names ate 


„ hereunder written, being the ſeveral tenants in 


©. pollefion of the premites belonging to J. 6. 
2 Rags and being in the pariſh of, Sc. do ber- 
by ſeverally attorn tenants to A, B. of, &; 
„ gentleman ( the leſſor of the plaintiff i in the abort 


cc cauſe), for ſuch parts of the faid premiſes as are 


© in our teſpective poſſeſſions; and we, each, and 


© ſaid A. B. the ſum of 1s, 


e every of us, have this day ſeverally paid to the 
upon ſuch attornment, 
% on account, and in part of the rent due, and tv 


become due from us ſeverally and reſpectively, 


de for and in reſpet of the ſaid premiſes ; and we 


. ** do feverally and reſpectively become tenants 


Writ of poſ- 
ſe ion on two. 
ſeveral demifes, 


Pay fianing. $4: 


men aforeſaid, with the appurtenanees to the laid 


** thereof to the ſaid A. B. from the 2 5th day of 


" March laſt paſt; as witneſs our hands, thi 

"1: day of"; . 

D 3 Ke. To the ſherifl of Middleſcs, groet- 
ing: Whereas J. A. lately in our court, beiole 
Our juſt ces at I e/tmin/ier, by the conſideration of 
the taid court, recovered againſt R. K. late of, &. 


ber ſhect of euch his term yet to come of and in five meſſuages, and 
demile after the 


| firits 


one acre of land, with the appurtenances, in tis 


pariſh of Saint Luke in Four county, which J. H. on 


the firſt day of October, in the twenty-third year of 


our reign, at the parith of Saint Luke atoreſaid, de- 


miſed to the ſaid J. To have and to hold, the tene. 


=. 
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pour county, which J. M. on the 


Ejettmeit, 


A. and his aſſigns, from the day of 


then laſt paſt, to the full end and term of five years, | 


then next following; and fully to be complete and 


ended; by virtue of which demiſe, the ſaid H. en- 


tered into the ſaid tenements with the appurtenances, 


and was poſſeſſed thereof; and the ſaid A. being fo 
poſſeſſed thereof, the ſaid R. afterwards (that is to 
ſay) on the ſaid firſt day of Oliober, in the twenty= 


third year aforeſaid, with force and arms {that is to 


fay), with ſwords, ſtaves, and knives, at the pariſh 


of Saint Luke aforeſaid; in your county, entred into 


the ſaid tenements, with the appurtenances, which 


the ſaid J. H. demiſed to the ſaid 4. in manner 


aforeſaid, for the term aforeſaid, which is not yet 


expired, and ejected the ſaid HJ. out of his ſaid 


farm: And whereas, the ſaid A. lately in our ſame 


court; before our juſtices at Męſiminſter, by the 
conſideration of the ſaid court, recovered againſt 
R. R. his term yet to come of and in five other 


meſſuages, and one other acre of land, with the ap- 


purtenances, in the ſaid pariſh of Saint Lule, in 


in the twenty-third year of our reign, 


at the pariſh of Saint Zu#e aforeſaid; demiſed to the 
ſaid J. To have and to hold, the ſaid laſt mentioned 


tenements, with the appurtenances, to the ſaid A. 
and his aſſigns, from the goth day of September then 
laſt paſt, to the full end and term of ſix years, then 
next following, and fully to be complete and ended ; 
by virtue of which laſt demiſe, the {aid A. entred in- 
to the ſaid laſt mentioned tenements, with the ap- 


purtenances, and was poſſeſſed thereof; and the 


ſaid A. being ſo poſſeſſed thereof, the ſaid R. 
afterwards, to wit, on the ſaid 5 

in the ſaid twenty- third year, with force and 
arms (that is to ſay), with ſwords, ſtaves, and knives, 
at the (aid pariſh of Saint Zuke, in your county, entred 
into the ſaid lalt-mentioned tenements, with the ap- 
purtenances, which the ſaid 7. M. demiſed to 
the ſaid Z. in manner aforeſaid, for the term afore- 


| faid, which is not yet expired, and ejected the ſaid 
A. out of his ſaid farm laſt mentioned, Therefore 
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Proceeding un- 
der 4 Geo, 2 


C. 28. . 2o 


we command you, that without delay, you cauſe th 
ſaid A. to have his poſſeſſion of his ſaid ſever] 
terms yet to come, of and in the ſeveral tenement; 


Ejettment. 


aforeſaid, with the appurtenances; and that you 
certify to our juſtices at Y:/tmin/ter, on the morroy 
of the Purification, in what manner you ſhall hatt 
executed this our writ; and have you there this 
writ, Witneſs Alexander Lord Loughborough, &c. 


„That in all caſes between landlord and tenant, 


as often as it ſhall happen that one half year; 
rent ſhall be in arrear, and the landlord or leſſo 
hath a right by law to re-enter, for non payment 


thereof, landlord ſhall and may, without ay 


formal demand or re-entry, ſerve a declaration in 
ejectment for the recovery of the demiſed pre- 


miles ; or in caſe no tenant be in actual policon, 


then to affix the ſame upon the door of any de- 
miſed mefluage ; or in cafe ſuch ejectment fall 


not be for the recovery of any meſſuage, then 


upon ſome notorious place of the lands, Es. 


comprized in ſuch declaration; and ſuch affixirg 
ſhall be deemed legal ſervice, which ſhall itand 
in the name and place of a formal re-entry ; an 


in cafe of judgment againſt the caſual ejector, or 
nonſuit for not confeſhag leaſe, entry, and 


ouſter, it ſhall be made appear to the court, 
where the ſuit is depending by affidavit, or to be 
proved upon the trial, in caſe the defendant ap- 
pears, „that half a year's rent was due beſere ti! 


»- 


faid declaration was ſerved, and that nv fei 


* difireſs was to be found on the demiſed premiſes 


| 2 | RE, | 3 
countervailing the arrear then due; and that ii! 


leſſors or leſſor in ejectiment had power 20 Tees 


ter, then the leſſor ſhall recover judgment, and 
have execution; which if the letlee fufter, 
without paying the arrears and coſts, and with 
out filing a bill in equity, to be relieved within 


fix months, he ſhall be barred from all relich 
other than by writ of error; and the leftor ſhall 


hold the premiſes diſcharged from the leaſe ; but 
if the tenant or leſſee tender to the leſtor, 6. 
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V and firſt this deponent J. B. for himſelf ſaith, = 


 Ejetment, 597 


„ bring into court the rent in arrear, together 
(„ with coſts, all further proceedings ſhall ceaſe: 

. and if the leſſee be relieved in equity, he ſhall en- 

-K joy the demiſed premiſes, according to his leaſe, 

„ without obtaining a new one. N. B. This is 

[ 4 « not to bar the right of a mortgagee, who may 
pay the rent in arrear within fix months, and 
( coſts.“ 355 5 


« Tf the leſſee file a bill in equity for relief, he 


5 « muſt bring into court in forty days after the leſ- 
& ſor's anſwer, ſo much as he ſhall ſwear to be 


ce due, over and above the coſts, there to remain 
till hearing! - {bids feft; . * 
Provided, if the tenant ſhall before the trial, pay 
or tender to the leſſor, &c, or pay into court all the 
rent, with coſts, further proceedings ſhall ceaſe. 
deft. 4. 1 . a 
Te true conſtruction upon this act is, to take off 
the landlord, the inconvenience of his continuing 


always liable to an uncertainty of poſſeſſion (from 
its remaining in the power of the tenant lo offer him a 

= compenſation at any time, in order to found an appli- 

E cation for relief in equity), and to limit and confine 

© tbe tenant to fix calendar months after execution 

= granted, for his doing this; or elſe that the land- 

lord ſhall from thenceforth hold the demiſed pre- 

miſes diſcharged from the leaſe. 1 Burr. 614. 


If the tenant is ſerved with a declaration in eject- Tenant may 


went upon this act of parliament, he may apply by Ply to paz 
© ſummons to ſtay proceedings upon payment of the 
lent and coſts to be taxed; and if he tender the 
tent before ejectment delivered, court will ſtay pro- 
ceedings with coſts, 2 Black. Rep. 740. | „„ 

© The cjectment is prepared as before (it is not Element her 
gneccilary to ſeal a leaſe), laying your demiſe after 
the rent became due, which 1s generally twenty days 
B after the quarter ended; after ſervice thereof, the 
bollowing affidavit is neceſſary, naming the cauſe: 
J. K. the leſſor of the plaintiff in this cauſe, and afidavitto move 


rent, & c, 


„B. of, Sc. Gentleman, ſeverally make oath and fer judgment, 
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598 Cjeftment. 
That on the day of laſt paſt, and 
for ſeveral days before, the meſſuage in the annexed 
declaration of ejectment mentioned, was ſhut up, 3 
and there being no tenant in the poſſeſſion thereof, WF 
he this deponent did, on the day of 
laſt, affix a copy of the ſaid declaration in ejed- 
ment, hereto annexed, and the notice thereunder I 
written, upon the door of the ſaid meſſuage, late in 1 
the tenure of the ſaid 4. B. And this deponent F 
F. K. for himſelf ſaith, That before ſuch declaration 
in ejectment was affixed as aforeſaid, there was due 
to him as landlord of the ſaid premiſes, from the ſaid 
A. B. the tenant thereof, the ſum of 14/. for half 
a year's rent, upon and by virtue of a certain inden- 
ture of leaſe made between this deponent of the one 
part, and the ſaid A. B. of the other part; and 
that no ſufficient diſtreſs was then to be found upon E- 
the premiſes, countervailing the arrears of rent thu WK 
due to this deponent ; And this deponent further faith, 
That he had, at the time of affixing of the ſaid de- 
claration in ejectment upon the door of the ſaid 
meſſuage, power to enter on the ſame, for the non- 
payment of the rent ſo in arrear as aforeſaid. 
It appears in Rep. & Caf. of Pratt. C. B. 68, 
That the aflidavit required in this caſe is in ſub- 
ſtance as follows, That the declaration was fixed u- 
% on ſuch a place, being the moſt notorious part of ie 
« premiſes in queſtion {there being no perſon in poſſeſjui Y 
© on whom the declaration could be legally jerved), 
„that half a year's rent was then due from the late 
6 tenant; that n1 ſufſicient diſtreſs was to be found b 
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« upon the premiſes, to anſwer the arrears then due; . 
& that the late tenant held ſuch premiſes by virtue of 0 Þ 
« F the plaintiff, aud that therein i 
* leaſe from the leſſor of the plaintiff, aud that tete, 1 
& 1s contained a clauſe of re-entry for nonpayment of B 
5: that rent.” Fra. Keg: G. B. 1686. R 


Mow to move You move upon this affidavit as before, for judg- 
zor judgment. ment againſt the caſual ejector, pay ſerjeant's fee 
105. 6d. ; and if no appearance and plea, ſign judg⸗ 


But 


ment. 


Ejeftment. 599 


But if the tenant appears, and pleads upon the 3 5 
8 2 

trial, all the matters in the above affidavit muſt be 5 e ant OY 

proved, 1 Burr. 614. quiſite. 

elf any tenant holding at a rack rent, or where Method of get. 

« rent reſerved ſhall be three-fourths of the yearly „h ting poſieſſion, 
c wh ere tenant 

„ value, who ſhall be in arrear for one year's rent, runs away a 

«4 ſhall defert the premiſes and leave the ſame, fo year's rent in 


« as no ſufficient diſtreſs can be had, two juſtices of zr and 


the peace | having no intereſt i in the premiſes], at the wks eee 
« requeſt of the landlord, may go and view. the ed, 
é ſame, and affix on the moſt notorious part of the 
« premiſes notice in writing, what day (at the 
* diſtance of fourteen days at leaſt) they will return to 
„ take a ſecond view thereof; and if on ſuch ſecond 
« view, the tenant, or ſome perſon on his behalf, 
« ſhall not pay the rent in 2rrear, and there mall 
be no ſufficient diſtreſs, the juitices may put the 
© }andlord into poſſeſſion, and the leaſe thereof to 

* ſuch tenant, as to any demiſe, thall be void.“ 
Stat. 11 Geo. 2. c. 19. 

The mortgagee, having a right of entry, ard the Of proceed ing 
premiſes tenanted, may ferve an ejectment oa the te- OT pres. 
nznts as before but if the premiſes are vacant, he ee 1. e 
muſt ſeal a leaſe thereon, in order to no ninate a 
plaintiff, who is to be turned out by a defendant, as 


mentioned before; and the proceed ing ts exactly the 


ſame, 


By Stat. 7 Ges. 2. 6. 28 lt is enacled, co That 1 If an ejectment 


is brought by a 
6 where an ejectment 15 brought by a mort? agree to recoder ee 5 oY 
6 


the poſſe ſun of mortoagc-bremiles, if the perſon who n.ongoger may 
has a right 1 redeem, all ap ear and pay to the #8P'y; & 
mortgagee, or bring into court, the principal intereſt 
and ceſts, to be computed by the proper officer, he ſhall 

be diſcharged from the mortgage ; and the court ſhall, 

by rule, compel the mortgager to reconvey the pre- 
miſes, and to deliver up all deeds relating to the title 
N 1 the ſame. 

A judye's order may be had for this purpoſe, A judge's order 

ar nes 177. ; and the prothonotary is to make al juſt vill do. 


deductions and allowances on Pat: ng off the mort- 
Edge. Earnes I 76. 
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600 Ejectment. 


Where there arte When there are two or more mortgages, the court 
two or more will not ſtay proceedings, and compel. a redemption 
will not compel of the firſt mortgage only, upon the payment of the 


1 redemption of principal intereſt and colts on that mortgage, with. 
dne only, | 


out paying the reſt, 2 Black, Rep. 726. 


Final judgment © At which day cometh here as well the ſaid 70% 


alter verdict for Doe as the ſaid A. by their attornies aforeſaid ; and 
the plaintiff, 5 , 


upon this the premiſes being here ſeen, and fully uy. 
derftood by the juſtices here, it is conſidered, That 
the ſaid 7 Doe recover againſt the {aid A. his tera 
aforeſaid yet to come, of and in the tenemen: 
aforeſaid, with the appurtenances, and his damages 
_ aforeſaid, aſſeſſed by the (aid jury in form aforctald, 
and alſo 134. 19s. adjudged to the ſaid John, by the 
court here, by his aſſent, by way of increaſe, which 


daamages amount in the whole to 167, ; and that the 
Hab. fac, poſſefl, ſaid A. be taken, &c. And upon this the iaid Jahn 


Doe prays the writ of our Lord the King, to be di- 
rected to the ſheriff of the county aforeſaid, to cauſe 
him to have his poſſeſſion of his ſaid term, yet to 

come, of and in the ſaid tenements with the appur- 


tenances; and it is granted to him returnable here, 


from the day of Za/ter in fifteen days, Sc. 
Judgment in 
then ſay, At which day before our ſaid juſticcs at 
withdrawn his MWeſtminſter came the parties aforeſaid by their attor- 


plea and coſts nies aſoreſald, and the ſheriff did not ſeiid the ſaid 
taxed, and alſo 
for the poſſeſ- _ 


| pretended, and ſays, That he cannot deny the ſaid 
action of the ſaid Fohn Doe, nor but tha: he is guilty 
of the treſpaſs and ejectment aforefaid, in manner 
and form as the ſaid John Doe hath above thereof 


_ complained againſt him; and the ſaid John Die 
further ſaith, and acknowledges, That he bath ful- 


tained damages, by reaſon of the treſpaſs and eject⸗ 
ment aforeſaid, beſides his coſts and charges by him 
laid out about his ſuit in this behalf to 15. and no 


more; and becauſe the ſaid C. D. doth not deny the 


{ame, but admits the allegation to be true, the ſaid 


HI 


Enter on the roll as far as to the end of the iſſue, 


writ, nor did he do any thing thereupon ; and here- 
"Gol, upon the ſaid C. D. by his ſaid attorney, comes and 
; relinquiſhes his averment by him in pleading above. 
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Ejectment. 


ohn prays judgment, and his damages fo acknow- 
edged in form aforeſaid, together with his cofts and 


charges aforeſaid, may be adjudged to him, &c. 
Therefore it is conſidered, That the ſaid John Doe Judgment Figned 


recover againſt che ſaid C. D. his term aforeſaid, yet 


to come of and in the tenements aforeſaid, with the 


appurtenances, and the ſaid 1s. damages in form 


aforeſaid acknowledged, and allo 71, os. for his 


coſts and charges by tim laid out and expended 


about his ſuit in this beaalf, adjudged to the ſaid 
John by his conſent, by the court here, which ſaid 
damages, cofts, and charges, in the waole, amount 


to 71. 116. and that the faid C. be taken, &c, And 


the ſaid John prayeth the writ of our f:id Lord the 


King, to cauie him to have his poffeſſion of the 
term aforeſaid, yet to come, of and in the tenements 


aforeſaid, with the appurtenances, and itis granted 


to him returnable here, in fifteen days of Eater. 
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Proceedings in ejectment thall ſtay till the coſts of 


a former ejectment be paid; although in ſuch former 
ejectment, the leſſor of the plaintiff never entred in- 
ta the conſent rule. 2 Black, Rep. 004. | 

Proceedings in ejectment ſtaid the day before the 
trial (after a long delay), till cofts of a former 
ejeciment paid. id. 1158. And the like, when 
brought by a fraudulent aſſignee (under the iuſolvent 
debtors act) of che former leſſor of the plaintiff, 
vid, 1180. 


thw to recover the Meſve Profits, and from 
| what Time 


IF judgment is obtained in <j<tment, bring an 
action for the meſne profis; and as it is conſeq den- 
tial to the recovery, it may be brought either in the 
name of the nominal plaintiff, or in the name of 
the leſſor of the plaintiff, and in either ſhape, it is 
equally his action, againſt the tenant in pofleſſion, 


to recover the value of the profits, unjuſtly received 


by the tenant, in conſequence of the oulter com- 
e 8 plained 


boi 


day of 


1783. 
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Proof required 
in ſuch action. 


602  Ejetiment, 


' plained of in the ejeAment ; ; for after a recovery in 
e jectment, the tenant is eſtopped from controvertin 
the plaintiff's title, in a ſubſequent action for the 
meſne profits, provided the plaintiff only proceeds 
for meſne profits, from the time of the ouſter com- 
plained of in ejectment; but if he proceed fur ante- 
cedent profits, he muſt prove his title to the premiles, 
from whence they aroſe to ſhew his right to receive 
them. 2 Burr. 668. 
In order to prove the pl aint title, it! is only neceſs 
ſary to produce the copy ot the judgment in ejectment; 
where the Jude ment is after verdict, together with 
the attorney's bill; but if by default, then a writ of 
poſſeſſion coed is neceſſary; and a learned au- 
_ thor ſays, That the latter does not ſeem requiſite 
for if the tenant be concluded by the judgment in 
_ eEjectment, from controverting the plaintiit's title, 
he is confequently concluded from controverting his 
poſſeſſion, becauſe his poſſeſſion is part of his title. 
As to the value of the meſne profits, they muſt be 
Jury are not proved; but in eſtimating that value, the j jury are 


ra to mere not confined to the mere rent of the premiſes, for 


they may give whatever damages they think proper, 
though the defendant may plead the ſtatute of limit- 
ations, and by that means protect himſelf from all 
but the laſt fix FO 3 Mils. 121. 2 Burr. 207. 
Bull ni. pri. 88. 


If brought by And in caſe an ation i is brought by the nominal 5 


nominal plain- 


kr eee, ron þ!aintiff, the court, on application, will ſtay the | pro- 
iff, court wil | 


lay the proceed- ceedings thereon, wall ſecurity! is given for colts. Ibid. 


ings till ſecurity... 
e ee If one tenant in common recovers in (ec Ament 


mon may have àgainſt another, he may have an action for the meine 


| this action. | profits. 3 ils. I 18. 


Cannot pay mo- The defendant cannot pay money into court in an 
ney into courts ation for meſne profits. 2 Wils. 115. 
Action forthe In an action for the meſne profits, brought pend- 


meſne profits, ing a writ of error on the ejectment, plaintiff may 


pending a writ 


Carat. proceed to aſcertain his damages, and to ſign his 


judgment; but Cur. will ſtay execution thereun, | 
till the writ of error on the 3 be deter- 
mined. Rep. & Caf. Prat, C. 


Ejetment, 603 


On motion in the treaſury, that defendant might Defendant held 
be held to bail upon affidavit in an action for meine e 9 
profits, the judges ordered defendant Metteram to CW 
be held to bail for 5ocl. but would not order the 

other defendants to be held to bail, they being only 
his under-tenants. Prad, Reg. C. P. 62. 

In ejeciment, a writ of habeas corpus is the proper How to ee 
proceſs to remove the plaint (under which the de- yt Fong 
fendant muſt appear in this court, and enter into Mayor's courts 
the common rule, and plaintiff muſt declare de no- London, 

wo), and not a writ of certiorari, as in replevin, 
whereby, after the record removed, the parties are 

to proceed upon it, and not to begin 4. nod. 

Barnes 44¹. * v. Barlbrs. . 


Bankrupts. 


IF any bankrupt, who ſhall have obtained his or Bankrapts im- 
[| ber certificate from the acting commiſſioners, Priſoned after 
and ſuch certificate ſhall have been allowed and 8 
confirmed, as by this act is directed, ſnall be taken diſchargeds 
in execution, or detained in priſon, on account of 
any debts due or owing before he or ſhe became 
bankrupt, by reaſon that judgment was obtained 
before ſuch certificate was allowed and confirmed, 

it ſhall and may be lawful for any one or more of 

the judges of the court wherein judgment has been 

ſo obtained againſt ſuch bankrupt, on ſuch bank- 

rupt's producing his or her certificate, allowed and 
confirmed, to order any ſheriff or ſherifts, bailiff or 
officer, gaoler, or keeper of any priſon, who hath 

or ſhall have any ſuch bankrupt in his cuſtody, by 

virtue of any ſuch execution, to diſcharge ſuch 

| bankrupt out of cuſtody on ſuch execution, with- 

cut payment of any fee or reward; and ſuch ſhe- 

Tiff, Oc. is and are hereby required to diſcharge 

ſuch bankrupt out of his cuſtody accordingly, and is 
Indemnified from any action for an eſcape tor o 


going, 5 Geo, 2. c. 30. 1. 13. 


i 
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How to diſcharge 
a bankrupt, 


If the bankrupt is in cuſtody before his certifl- 
cate is ſigned, and afterwards it is allowed, apply 
to a judge, at his chambers, for a ſummons to ſhew 
cauſe why, he ſhould not be diſcharged, he having ob- 
tained his certificate ; which upon producing, and an 
athdavit (if the attorney does not attend for the 

. plaintiff) of the debt having accrued befere he be- 

came a bankrupt, the judge will grant an order 

upon the ird ſummons. 

If commiſſion The court will not diſcharge a ban! :rupt on a 

appears raucous common Aappearanc hen the commitizc 5 

Ge, ar WH ppearance, when MINI11io1 appears 

not dilcharge. to have been groſsly fraudulent, v7z. the defendant 

. lived in Rufſel-/reet, Bloomſbury, and the commiſ- 

ſion deſcribed him as of the pariſh of Sant Faith the 

Virgin, in London, 2 Black, Rap. 555. 

Bail; if the bankrupt has his certificate allowed; 

may apply to be exonerated by ſummons, witnout 

rendering the principal, before return of ſecond 

ci. fa. Barnes 104. | 

Cannot be diſ® But if the bankrupt be i in 7 at the ſuit of 
charged from an 


. " the king, on an extent, he cannot be Aich arge 
f ̃ I Ath. 220. | 
A bankruptin A bankrupt was taken upon an Attachment for 
cuſtody, oa 
attechment for not per forming an award; after which he became 
the non-per- bankrupt, and obtained his certificate; and upon 
—_— motion for his diſcharge he was oppoſed, b.caule 
cherged, on hay. the bankruptcy does not purge a contempt ; but 
Ing hiscertifi- the court held, that this was a demand for which 
Fate... an action of debt will lie; and the act ſays, he ſha}l 
not be arreſted, Ec. for any debt due before the 
bankruptcy. It would be hard to keep him in cul- 
tody when the duty was diſcharged ; and therefore 
he was diſcharged, 2 Str. 1152. 
A bankrupt dif- On motion to diſcharge a bankrupt out of exe- 
Charged from a cution, on the Stat. 5 Geo. 2. c. 30. it appe cared, 
e that the debt was contracted before the bankruptcy, 
| roptcy, fora and ſued for and recovered pending the commiſſion, 
Lebt due before. and before any certificate obtained; and the judg- 
ment was afterwards affirmed on error, and colts 
given on ſuch affirmance. The court diſcharged 
him as to all; for not having his certificate, he 
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Bankrupts, 

could not plead to the action; and theſe coſts were 
_ attendant on the original judgment, and cannot be 
conſidered as given for delay of execution, when it 
appears there ought to have been no execution, 
though no writ of error had been 9 2 Str. 
2 | 
Notwithſtanding a bavkeope: cannot be diſ- If bankrupt in 
charged out of cuſtody upon an arreſt, before his aue at the 
certificate is allowed, yet if the creditor prove his lis who has 
debt under the commiſſion, the defendant may, by proved his cebe, 
petition, apply to the court of Chancery, for him 8 _ 94 ion 
to elect, whether he will proceed at law, or take his ae _— 
debt nder the commiſſion; and though he does 

| make his election, yet he may allent to, or  difſent 

from the certificate, 1 Athins 220. 


In Chancery. In the matter of 4. B. a baakrups 


To the Right Honourable the Lord High Chancellor f 
SGreat Britain, 


The Hambls Petition of the Han Bankrapt, 


| Sheweth, | 
That a commiſſion of bankrupt, on the Cay Petition for 
„ 1782, was iſſued under the great fee, 
of Great Britain, againſt your petitioner, directed 
ö H. N. H. C. e H, 
Gentleman, 
That J. C. of in the county of 
weaver, a creditor of your petitioner, 
did prove, at one of the meetings under the ſaid 
commiſſion, a debt due to him from your petition» 
er, to the amount of 15. | 
That the ſaid J. C. lately iſſued out of his Ma- 
jeſty's court of Common Pleas, againſt your petition- 
er, a writ of capias ad reſpondendum, returnable on 
the morrow of Al! Souls, and cauſed your petitioner 
to be arreſted for the ſaid ſum of 150t. ſo proved 
under the ſaid commiſſion, 


„ Your petitioner, - therefore, mad humb! iy 
% prays your Lordſhip, to order the ſaid 
. C. forthwith ay make his election ei- 


ther | 
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| 8e ther ſolely to proceed at law againſt your 
« petitioner, or take his ſaid debt under the 
3 « faid commiſſion: And that in caſe he 
„ ſhould elect to take the ſaid debt under 
„ the ſaid commiſſion, that then your 
« Lordſhip will be pleaſed to order the ſaid 
© 7. C. to releaſe your petitioner from the 
% ſaid action, at his own coſts and charges; 
or that your Lordſhip would be pleaſed 
« to grant your petitioner ſuch other relief 
in the premiſes as to your Lordſhip may 
„ ſeem meet. 
1 your: petitioner ſhall ever pray, xe. 


How to proceed This petition is to be ingroſſed on a treble fins 
de. this peti- penny ſtampt paper, and left at the bankrupts of- 
fice, Clement*s Inn, with a fair copy for the charl- 
cellor, upon plain paper. When he has anſwered 
it, ſerve copy on the plaintiff's attorney (and his 
client, I think, would be beſt); make affidavit 
thereof, and alſo let the defendant make affidavit 
that the plaintiff has proved the debt under the 
_ commiſſion, and that he does not ſtand indebted to 
him in any other ſum. Upon the hearing of the 
| petition, get ſolicitor under the commiſſion to at- 
tend with the proceedings; pay him 20s. 
Having now ſhewn how the bankrupt may by: 
releaſed, it may be neceſſary to ſtate the relief of 
his bail, in caſe they have not ſurrendered him 
prior to the gaining his certificate ; and what will 
not diſcharge him from other debrs, by reaſon DC: 
Fiss certihcate. 
When bail axe Tf the certificate is obtained before the bail are 
"_ | fixed, they ſhall be diſcharged; but if they are fixed | 
: | before the certificate is obtained, hoy” remain liable, 
2 black. Rep. 8 11. 5 
| Contificate wit But if an action is eren upon a 1 bail- bond - 
not diſcharge the againſt the bankrupt himſelf, though he is diſ 
— bankrupt abo charged from the original debt by his certificate, 
an action on bail - 
bond, yet he is not from this; for the court ſaid, that this 


was a new debt, and ditinel cauſe of action, and 
| therefore 


error in parliament, which is nonptoſſed, and then 
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| therefore refuſed to relieve the bankrupt, and or- 
dered the ſheriff to pay the money to the plaintiff, 
Cockerill v. Owjion. 1 Burr. 436. 

But court ſaid, the certificate ſhall diſcharge 
proceedings depending againſt bail, in an action 
upon the old debt, who are not already fixed. bid. 
A. becomes bail for B. on a promiſe of indem- Debt and chf 
nity, The bail-bond is affigned, and Judgment paid for a bank 
| had in an action thereon, againſt 4 who brings nie ariden 
erxrot in the Exchequer. B. becomes a bankrupt. ty is not wart 


Judgment againſt A. in the Exchequer, who brings by the commiſ« 
hon, ſame not 


| being paid till 
he pays debt and coſts, The damnification does aſter the banks 


not accrue till that payment, and is not covered by roptey. 
the commiſſion and certificate; but an action lies 

for A. againſt B. the bankrupt, on his promiſe of 
indemnity. 2 Black, Rep. 794. 


An uncertificated bankrupt going beyond ſea, Bike hn 


45 beyond tea, re- 
and refuſing to aſſiſt his aſſignees in getting in his raling to 2a - 


_ debts, 1s guilty of nonconformity, and cannot be arf- his creditors to 


: charged under the inſolvent debtors att. Ibid. 1188. get in his debts, 


| net intitled to be diſcharged under the Inſfolvent Ad. 
| 8 creditor who obtains a verdict before the com- ee is in- 
miſſion, is intitled to prove his coſts as well as his 14e preve 


his coſts after 
: debt, though judgment not ſigned till after the verdict under 


_ commiſſion iſſued. And having proved his debt, commiſſion, the“ 


0 
and otherwiſe acted under the commiſſion, has lucement noc 
| ſigned till at:er 


made his election, and ſhall not afterwards reſort the commiſſica 
io the bankrupt's bail. Ibid. 1317. , e 

Debt was brought on bond payable by inſtal- Defendant pro- 
ments, ſome of which weie not payable till after ducing his certi- 


ficate, diſcharged | 


the bankruptcy. Queſtion, Whether this be a 05 common 
debt diſcharged by tae certificate, or not? After -ppearance, the 
the firſt default of payment, the bond is forfeited, cons bole fore 
and the penalty is the debt in law. The court commilſion . 
will not enter nicely into the matter of bail or no ice, 
bail. Rule for common appearance. Barnes 101. 

Vide my Inſiruct. Cler. in B. R. p. 424. 
Ihe defendant, .gih May 1734, was bail in er- Where there is 


ror; 25th Over foilowing he committed an act of an 2 of bank- 
ruptcy between 


ee and after Bot his certlicate, On 12th becoming bail is 
N. 5 


No- 
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| error and affiem- November judgment affirmed ; and to an action on 


ance, no dil- 


charge. 


Annvity bond. 


the recognizance he pleaded his certificate. And it 
was held he was not diſcharged; for it was a con- 


tingent debt, for which the plaintiff could not come 
in under the commiſſion, the Stat.) Geo. 1. c. 51. 
only letting in thoſe where the payment was cer- 
tain, though future. 2 Str. 1043. . 


No debt can be barred but what was a debt con- 
tracted with certainty before the act of bankruptey. 5 
2 Wits. 17. 

An annuity bond, if forfeited before the bank- 
ruptcy, ſhould be valued and proved under the com 
miſſion. If not forfeited till after, it cannot be 
proved ; and the obligor may be taken in execution 
on a judgment thereon. Bond given, 18th January 


1770; 18th March 1775, commiſſion iſſued; 15th 


July 1775, the certificate was allowed; a quarter 
became due the 18th of April 1775; the annuity 
was regularly paid to the 18th of January 1775.10 
that the bond, in fact, was never torteited, 2 Black, 


Keep. 1106, 


A bill of chene 8 on and accepted by 4. 
but not due, nor paid, till after the drawer was de- 
clared a bankrupt, the defendant not diſcharged by 


| the commiſſion of e lod, 839. 


Proteedings againf prifoners. | 


F any perſon i is in cuſtody of the warden, or 
keeper of any other priſon, it will behove the 


practiſer to take care, and obſerve the rules laid 
down, in the ſtrifteſt manner, in proceeding againſt 
him; otherwiſe the leaſt lach in the world will de- 
prive his client of the cuſtody of the priſoner, as 
the law pays the higheſt regard to the liberty of the 
ſubject, and moſt likely may be of diſagreeable con- 
ſequence to himſelf, ſince the courts have deter- 
mined, that an attorney is liable to make ſatisfaction 
to bis client for neglecting to chez a priſoner in 


een: 


Bankrupts. 


execution, though it appeared rather for want of 
judgment, than negligence. 2 ils. 325. 


Formerly if any priſoner was in the cuſtody . 


the Warden of the Fleet, the plaintiff, at whole ſuit 
the priſoner ſtood charged, was obliged to bring 
ſuch priſoner to the bar of the court by habeas cor- 


pus, to declare againſt him, within certain times ap- 
pointed by the court, mentioned in the rule of 
H. 14 15 Car. 2. and if in the cuſtody of any 


into court, in order to commit bim to the cuſtod 


with great expence, as well as inconvenience to the 
plaintiff, the legiſlature thought proper to inter- 
fere, and therefore, by Stat 4 & 5 W. & M. c 21. 


- 5 


> 4 
Ke 

ftained in priſon, for want of ſureties for their ap- 
2 


ftearance to the ſame, the plaintiff or plaintiffs in ſuch 


e 
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2. It is enaQted, ** That if any defendant or defend- 
s ants be taken or charged i in cuſtody, at the ſuit of any 


perſon or perſons, upin any writ or writs, out of any 
of the courts at Weſtminſter, and impriſoned or de- 


writ or writs, may, before the end of the next term 
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How arifonerd 8 
were proceeded 


in formerly. 


ſheriff, the plaintiff was obliged, before he could de- 
Tlare againſt any ſuch priſoner, to ilſue a habeas cor= 
pus, to command the gaoler to bring the defendant 


of the Warden of the Fleet; but this being attended 


The preſent | 
mode for deli- 
vering declara- 


tions againſt pri. 


ſoners. 


after ſuch writ or proceſs ſhall be returnable, declare 


*© againſt ſuch priſoner or priſoners in the court where ſuch 


writ or torits ſhall iſſue, whereupon the ſaid priſoner - 
or priſoners ſhall be taken and impriſoned, or charged 


in cuſtody, and may cauſe a true copy thereof to be de- 


livered to ſuch priſoner or priſoners, or to the goaler 


or keeper of the priſon, or gaoler in whoje cuſtody 


uch priſoner ſhall be or remain; to which declara- 


tion or declarations, the ſaid priſoner or priſoners ſhall 


appear and plead; and if ſuch priſoner or priſoners | 


Hall nat appear and plead to the fame, the plaintiff or 
plaintiffs in ſuch caje ſhall have judgment, in juch 


manner as if the priſoner had appeared in the ſaid 


court, and refuſed to anſwer or plead to ues decla- 

ration.” 

That it ſhall and may be lawful for any perſon 

who ſhall have cauſe of action againſt any pri- 
R x * {one 


Copy of Jeelains 
tion delivered to 
1 SonrRt, Ne 


— - 


No declaratlon 
to be delivered ce 
before return of 
Write | 


nw 4 - . 
— — 046 


filed, 


— — 
7 
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and affidayit © 
made thereof, «c 
plaintiff to ſign 
judgment, 7 þ 
00 
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ſoner of the Fleet; after fling or entering a de- 
claration, to deliver a copy to ſuch defendant in 
any perſonal action, or to the turnkey or porter 
of the Fleet priſon, and after a rule given to 
plead, to be out in eight days at moſt, after de- 
livery of ſuch copy of the declaration, and affi- 
davit made of ſuch delivery, to ſign judgment 

againſt ſuch defendant, as if he had been charged 
at the bar of the Common Pie.“ 8 9 . 


c. 20. / 13. 


Upon this act of parliament being made, the 


court thought proper to make the following rule 


cc. 


reſpecting the declaration + _ 


« That no copy of any declaration be delivered 
to any Pride e in cuſtody, before the day of the 
return of the procels upon which the defendant. 


ce was taken or charged in cuſtody,” 5 Loſe 5 V. 5 
. 


No rule to ap- 


pear, & c. tiil ect 
after affidavit (; 
£6 
cv 
« 


A 


* Now diſpenſed 65 


with, => "mi 
| ce 
c 

If declaration be 
not entered in (6 
tc office, & gr 


taoler not de- 


tion, 


“ That no rule be given for the defendant! in cal. 8 


tody, to appear and plead to any declaration 


againſt him, until an affidavit be filed, with the 
proper ſecondary, of the delivery of the copy of ſuch | 
declaration, ard of the time when, and the perſon to 
whom the ſame copy was delivered, and a copy of 
the ſaid affidavit ſhall be produced * to the pro- 
thonotary before judgment ſigned, together with _ 
a certificate from the proper officer, that no ap- 
pearance is entered with him. 

« If declaration be not entered or left in | the of- 
fice, before the end of the next term after the writ 
or proceſs (by which the priſoner ſhall be taken or 
9 in cuſtody) be returnable, and affidavit 
made and filed in manner aforeſaid, before the end 


of ewenty days next after ſuch term (Eafter term ex- 


cepted), and within ten days after Eaſter term, the 


priſoner ſhall be diſcharged upon the entering of 


his appearance, with the proper officer, by writ 
of ſuperſedzas made by him According. to the an- 


tient practice of this court,” 


It any gaoler or keeper of a priſon haviog receiv- 


livering ccclarz*.cd a Copy of a declaration againſt any priſoner in his 


8 ST 5 


Pꝛiſonets. | 611 
cuſtody, ſhall ſuppreſs the ſame, and not d- diver it 
forth ien to ſuch priſoner, an attachment fhall be 
iſſued againſt him, Did. 5 1 
If any defendant hath or ſhall render him or her- Defendant for- + 
ſelf, or be rendered to the Fleet prifon in dif charge of change 1 "ys ; 
his or her bail, at the ſuit of any plaintiff, where no bal before de- | + 
furiher proceedings by declaration have been had 1 3 1 
againſt ſuch defendant ſo rendered, before ſuch ten- er, W ec es Rt 
der, unleſs the plaintiff ſhall Jeclare againſt ſuch within wo | 1 
defendant within two terms aſter ſuch render; ſuch terus. | 
defendant may be diſcharged out of cuſtody, by Tas 
perſedeas, to be allowed by one of the juſtices of ois 
court, if cauſe be not ſhewn to the contraiy by ch 
plaintiff or his attorney, upon notice to either of 
them given by the defendant's attorney or agent, and 
affidavit made of ſuch notice, R. E. 8 Ges. 1. 
Plaintiff is not obliged to charge a priſoner inexe- 
cution the ſecond term after judgment, if he brings 
a writ of error, 2 Vils. 380. nor while a treaty ſub- 
ſiſts between the parties. 3 Mils. 455. e 
But Where a declaration has been delivered, or If Seele 
judgment had againſt ſuch defendant fo rendering Mg, _ 
himſelf, or being rendered, before ſuch render, un- . bre e 
leſs the plaintiff chall proceed to judgment upon ſuch plaintiff to pro- 
declaration delivered, within three terms after ſuch d esto ud 
n three terms 
render (the defendarit having appeared), and charge after, ant | charge 
ſuch defendant in execution within fs terms after defendant in 
ſuch judgment obtained, the defendant may be di 5 eee e £1. 
charged, in like manner by ſuperſedeas, unleſs cauſe judgment, ; 
ihewn upon the like Notice and afndavit. Sanie 
rule. 
The term in which the writ 1s returnable to be ac- 
counted one of the two terms. 
The declaration inuft be ferved on a priſoner, or 
left with the turnkey, though before. furrender he 


appeared by attorney. 2 Black. Rep. 780. 


How to declare if the Defendant is already in the 
Cuſtody of the Warden of the Fleet. 


. MAKE two copies of the declaration on treble 
penn, 9 Paper, take ſame to the prothonotaries 
T2 once: 


. ; 5 
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office, pay for the entry 21. a count, the clerk will 
mark both copies; then deliver one of them to the 
turnkey, and at the ſame time aſk him if the de- 
fendant is his priſoner ; if he acknowledges the de- 
fendant in cuſtody, make an affidavit of the ſervice, 
and ſwear it before a judge, annex ing the other copy 
of the declaration thereto. 
The form of the London, to wit, Richard Fenn, late of London, 5 


declaration. merchant, was attached to anſwer Fohn Denn in a 


_ plea of treſpaſs on the caſe, and whereupon the ſaid 
John Denn, by S. U. his attorney, complains, For 
that whereas (as in other caſes). 7 
When the affidavit is ſworn, take it to the ſe- 
condaries office, and the ſecondary will give a rule 
thereon for the defendant to appear and n pay 

35. 104. 


: In the Common Pleas, — 1 5 
John Denn, Plaintiff, 


and 


| Richard Fenn, Defcadint, 


The affidavit, 1 B. of, &c. Gentleman, maketh oath and ſaith, 


That he did, on the gay of: Inſt; 
_ paſt, deliver unto G. B. one of the turnkeys of the 
Fleet Priſon, a true copy of the declaration hereunto 
annexed ; and the ſaid turnkey then acknowledged 
to this deponent, that the ſaid defendant. was at 
that time a priſoner in the ſaid priſon of the Fleet. 
If the defendant does not plead (ue demand is ne- 
ceſary) within the time, ſign judgment, and give 
notice of enquiry to the priſoner or turnkey, and 
proceed againſt him as in other caſes (excepting that 


he muſt be proceeaed againſt to final judgment withis 
three terms). See after the rule. E. 8 Geo. 1. 


"Kol wo ples !,. Rp if you forget to ſign your judgment on the firk 


may be given af- 
ter the fir rule. ld, ule given to plead, you may in the next term give 


a freſh rule (0 demand in neceſſary), and for want 
"oral ſign judgment, when the rule expires. 
Muſt be charged After you have obtained final judgment, the pri- 
in execution foner muſt be charged in execution, within 77 
within two - 
terms. = | | terms 


terms next after ſuch Judgment had 2 dear, «& 2 We 
e term in which judgment is ſigned to be accounted one 7-0 
, the two terms.” K. E. 8 Geo. 1. Except de= | «18 
fendant brings a writ of error, 2 Vils 380; or _ = 
while a deze ſubſiſts between the parties, 3 14 4. 15 1 
ä 


Hoc to charge a Priſoner iu execution in the Fleet, 


MAKE. out . corpus ad ſatisfaciendum upon 
a 5s ſtamp? parchment, pay ſigning by the prothono- 
taries 1s. 44, feal 7d, judge's allocatur 45s. (which 
mult be obtained before it is ſealed); take it to the 

clerk of the papers at the Fleet, four days before re- 
turn, pay 95. 2d. it muſt be made returnable on 2 
day certain, and the roll muſt be complete and filed; 
if not, Mr. Underwood takes it to Meſiminſter for 
you; if filed, go to the clerk of the treaſury, Mr. 

\ Stubbs, pay 2s. and defire it may be brought to the 

| ſecondary ; which being done, pay the warden's 
man 10s. 6d. for bringing up defendant, crier 15. 


ſecondary ICs, VIZ, 45. tO prothonotary, and 55. for 
himſelf. 


| If he is returned with more cauſes than one, pay 
. | ſecondary 38. each cauſe, 25. tO . and 
15. for himielf. | 7 8 5 
A habeas corpus ad ſatisfaciendum may iſſue to the Hab. corp, to 
e warden of the Fleet, or the keeper of any inferior ns worſe 
d priſon of a liberty or franchiſe, returnable in court 
.priion o * 3 thereon. 
at WU at a day certain, and the number roll of the judg- 
in ment to be indorſed upon the writ by the attorney, 
ubo ſues it out; and ſuch writ ſhall be a $000 cauſe. 
i | of detainer. R. Mich. 1654. . 
e If a defendant be brought into court upon a ha- © On ſeveral judge | 
nt beas corpus ad ſatisfaciendum, he is to be charged in Fad, cor ea 
execution upon that judgment only, on which the 
i- Bab. corp. iſſued; and if there be ſeveral judgments 
47 WF on which he is to be harges, a hab, carp ad Jatiſ. 


11 a be on each. 
i R 1 | Hau 
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Ho w 70 charge a Priſoner in the Fleet by N "© f 
| new Delainer. 


To ain a per- No copy of a Ableiten Java o the Pi 


fon in the Fliet, priſon againſt any priſoner there, ſhall be a ſufficient 
and hoid him to Pp Ba! ) to RED 


bail, affdavit Charge to hold ſuch prifoner to bail, or to rcain 


muſt be made ſuch priſoner | in cuſtody for want of bail, unle!s an 


hat the debt i | | 
ah the r is affidavit that the plainuff's cauſe of action amounts 
10l. or above, 


and'the fame in- to TEN pounds OT wid be fir ſt made and filed 
dorſed by the in the proper Protnonotaries office, and an 10gor{t- 


1 [ 
| 3 ee ment made by the ſaid Prot honotary or his deputy, 
0 0 L 
declaration. upon ſuch copy of the declaration, ſignifying the 


ſum of mon ey ſpecified; for which ſum ſo indorſed, 


datit mult be bail hall! ons required, and for 10 moe. R. Fil. 
ſworn before a 8 Ceo. & | 


judge, if made Two copies of declaration are prepared as before, 


e and an aſñidavit muſt be made of the delivery of ſuch 


copy, and filed within twenty days as before. 


The platt t But if the defendant is arrefted by proceſs iſſuing . 


whole ta the Cat of the couft of King's Bench, and in cuſtody for 
8 c e want of bail, removes himſelf by habegs corpus to the 
555 Fleet priſon, and the plaintiff charges him in the 
Cavity Fleet with a copy of the declaration, he is not 


obliged to make and annex an affidavit of the debt 
N. B L. Bat two 


copies are to: be 48 by rule, E. 8 Ges. 2. is directed, in regard there 


made as before, was an affidavit of the debt when the p:aintiff took 
and afadavit of, out the proceſs upon which the defendant Was ar- 
tae delivery filed. h 


reſted; but if the declaration com:s in as a new. 
charge againſt a priſoner in Scan A at the ſuit of 
another plaintiff, there the avove rule mult be ob- 
ſerved. Barnes 71. | 


If 0 d nt in If a detendant in cuſtody on 2 King s Bench pro- 
Cuſtody on a 


e ceſs be committed by this court, or a judge of this 
* @ s v3 
be committed to court, to the priſon of the Fleet, before a declara- 


the Fleet beſore tion ddlivered, the plaintiff cannot declare againſt 
a declaration, 


Fon to proces, him in the King's Bench, without removing him to 


the priſon of that court by habeas corpus ad reſponden- 
dum; but he may declare againſt him in this court; 
and for default of declaring in due time, this court 


tac} * w# 


which the plaint F de ol are 
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may diſcharge the defendant out of cuſtody. After How after decla. 


a declaration delivered, the action muſt be carried ration. 
on in that court in which the plaintiff declared, 


though the defendant be removed to the priſon of 
another court, and the {uperſedoas for default of ſub- 
ſequent proceedings, m. ut iſſue, out of that court in 


red. 


he e a the declarations, ad 
an affidavit muſt be 1 as before. 


Where a defendant was ſerved with copy of pro- How to pro- 


ceſs, but before declaration de! livered, became a pt i ed, when de- 


fendant has been 


. ſoner 1 in the Fleet er, and the pain ik onrered all 4PD* ſerved with a 
. pearance for him, purtuant to the ſtatute, and left a copy, and after- 
declaration in the office, and gave him notice of it, ges to 


the Fleet, 
the court ſet aſide the proceedings, and held, . | 


the declaration oug! 1t to have been delivered at th 


Fleet, 


A priſoner i in cuſtody on an ene nt for a con- A priſoner on an 
tempt of the court, cannot be charged with the de- attachment, can 


not Sith Sa 1 
claration without eaveof the court; and the charg-— hace e bs" 


ing a defendant with a ca. . whi 100 he was in Cul- declared againſty 
tody of the ſheriff of Middleſex on an attachment for 
a contempt of this court, has been heid irregular z 
theretore a judge's order is neccilary, 


If priſoner be taken upon an eſcape warrant, and If taken on an 


2 it, 
| is in cu :Htody of the warden or other gaoler, he muſt an es 

be declared againſt, before the end of the ſecond © gainſt in two 
term after his being ſo taken, otherwiſe he may be terms. 


diſcharged. 


A fugitive ſurrendering himſelf to the Fleet under A fugitive can- 
the inſolvent act, is not a priſoner in cuſtody of the not be declares 


Warden, nor liable to be charged with a declaration, . 


The priſoners who are liable to be charged muſt be 
ſuch as are priſoners upon meſne procels of execu- 


tion in a civil ſuit, A fugitive is a mere volunteer; 
he may come and go when he pleaſes; but by goin 


he forfeits the benefit of the Ab, 2 Black, Rep. 
973. ; | . 
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Hew to proceed if the Defendant be in Cuſtody 
in Newgate, Ludgate, or any other County 
Gaol. 


Ir the defendant be in cuſtody of any ſheriff, & c. 


at your ſuit, then make two copies of the declara- 
tion on treble penny ſtampt paper, one to deliver to 


the gaoler, turnkey, or priſoner, and the other to 


annex to an affidavit of the delivery, to be filed 
with the ſecondary of the prothonotaries office, 


which muſt be filed before the end of twenty days 


after the ſecond term (except after Ealter term, and 


then in ten days) for no rule to plead can be given till 


affidavit is made; take them to the prothonotaries 
office (pay for the entry 2s. a count), who will marx 
them; then leave one with the goaler or turnkey of 
the priſon, at the ſame time aſking him, if the de- 
5 fendant be a priſoner at the ſuit of the plaintiff? 
 Aﬀidavit of de- 
ver). 


R. G. of, &c. maketh oath, That he did, on the 


13th day of June laſt, deliver a true copy of the decla- 
ration hereunto annexed unto Mr. V. the gaoler (or 
Mr. F. B. the turnkey) of the gaol or priſon of the 


county of O. And the ſaid gaoler (or turnkey) then 


owned the ſaid defendant above-named, to be a pri- 


ſoner in the ſaid priſon; and this deponent further 


ſaith, That the ſaid defendant was arreſted at the 


ſuit of the plaintiff, by proceſs iſſued out of this 
court, before the delivery of the ſaid declaration. 


N. B. The latter part of this affidavit by the rule 
of E. 5 II, & AM. does not ſeem to be neceſſary, 
Upon filing your affidavit of the delivery with the 


ſecondary, he gives a rule to appear and plead ; and 


if no appearance and plea, the prothonotaries clerk 


will fign your judgment (having filed warrants of at- 


torney), without having a copy of the affidavit of 


the delivery, or producing a certificate of appear- 
ance not entered, that now being diſpenſed with. 


And N. B. no demand of plea is neceſſary againſt a 


aer 1 


But 


| But if the defendant be not in . of the ſhe- if gefendant id 
Tiff, Oc. at your ſuit, then, in order to detain him, <vfody not at 
you muſt make affidavit of the debt, and ſue out a 3 how 

capias for that purpoſe, and ſend to the ſheriff, who 
will make out his warrant thereon to the onoler to 
detain him; and proceed afterwards as before. 

"RF © priſoner | in the Fleet be charged with a de- If prifoner te- 
_ claration in this court, and he afterwards removes King an 
himſelf to the King's Bench dy Ha. corp. the plaintiff abe, Fleet after 
may proceed to judyment againſt him in this court; declaratio", how 
and in order to charge him in execution, mult bring Wm PO 
a ba corp. ad ſatisfaciendym, directed to the mar- 

ſhal, to bring him before this court, 


Having now ſhewn how a priſoner is to be de- When to appear 


| Elared againſt and detained anew, it will now he ans plead, 


requiſite” to ſhew, when they are ts afpear and plead, 
if they mean to make a defence, nich is too often 
the caſe to create peer 


* thin what. Er me Priſoners are to appear 
and 1 


. copy of the Jeckeration be delivered before Declaration de- 
menſem Paſchæ, or craſtinum animarum, and affidavit livered before, 


Peſchæe 
thereof made and filed; and the defendant doth not pans Bags 


enter his appearance with the proper officer, within matum, and de- 
ten days after Eaſter or Michaclmas Term reſpective- fendent does aut 
ly, judgment may be entred again{t him, if rules m_ 
have been given; but if he doth enter his appear= _ 
ance as aforeſaid, before the end of ten days after 
the term, he ſhall imparle unto the next term, un- 
| Jeſs the action be in London or Middleſex, and the 
_ defendant be in priſon. within torty miles of the 
city of London and Męſtminſten; then, though he 
doth appear before the expiration of ten days after 
the end of the term, he ſhall plead two days before the 
_ effoign day of the next term, and in default thereof, 
rules having been given, judgment may be entted 


85 againſt him as s aforelaid, Rule . SHS A. 5 
If 


and plead, - 
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Declaration de · If a copy of the declaration be delivered on or 
Ty e e menſem Paſthæ in Ea/ler term, or craſtinum 
after menſem 
Peſchæ, &, animarum in Michaelmas term, or in Hilary or Tri- 
when to appear nity terms, and the plaintiff (hall thereupon give 
rules to appear and plead, if the defendant enter his 
appearance two days preceding the eſſoign day of 
tte next term, he ſhall 1m parle until the ſaid next 
term; but if he doth not appear within that time, 


judgment may be entred agvainlt him as aforeſaid, 


Writ returnable If the writ be returnable in one term, and a copy 


one term, decla- of the declaration be delivered before the efivion 
ration 6elivere 5 


betore eficign ot day of the next term, the plaintiff in ſuch next 


next. my give term may give rules to appear and plead; and if the 


pov: 1 5 cefendant doth not enter his appearance, and plead 
and ple: 


plea, f en judg- by the time that the rules are out, 1 may 5 


ment. de entted againſt bim as aforeſaid, l. 
May any ume A priſoner may any time 8 the action, 


before nal and before final judgment, file ſpecial bail, and 
Jude ment, put 


in ball, | juſtify the ſame; and in that caſe e may be diſ- ; 


charged as to that action by Juperſedeas, 


8 5 pleads If a priſoner plead in perſon, he does not pay for 


in perion not to 


N the iſſue, otherwiſe by a attorney; nor mult you de- 
pay for the ue 5 


- Uiter by attor- liver the 'iſſue to the attorney it he piend in perſon, 
TO. 2 il. 11. 


The plaintiff muſt ad, to trial and judgment 
within three terms aſter declaration delivered, or after 
render, if declaration was delivered before; and to 
execution within two terms after judgment, includ- 

ing the term in which judgment thali be ſigned, or 
the defendant may be diſcharged. R. E. 8 Geo, 15 


Hide rule at e after. 


77 hen Prijoners are intitied to their Diſcharge. 


Nb nan's IF the def endant be 3 to priſon by | 
con mitn e proceſs out of this court, or habeas corpus, the pri- 
hh . 


* * 


4 * riione. 


eee, ſoner entering his appearance with the prothonotary 
charged oy ſ«ger- in caſe of a plaint, or in caſe of an attachment of 
ſedrat, &c, priviiegez or with the filacer in caſe of other pro- 
ceſs, and giving rules co declare, the plaintiff not 

fee" 
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declaring before the end of the next term after the 
commitment, the defendant in reference thereunto 
to be diſcharged of his impriſonment by ſuperſedeas, 
in the end of the next term, and liberty for the 
plaintiff to declare upon chat appearance the next 
term after that, at the fartheſt. R. M. 1654 J. BC 
if the ee be not entered or left in the Declaration te be 
5 office before the end of the next term, after the entret bef re the 


ecd of the ſecond 
writ or proceſs {by which the e he 


be token or term, or elſe a 
e it cuſfody} be returnable, and an affidavit fuperjedeais 


made and file . with the proper ſecondary, ef the de- 
very 7 the copy of fuch declaration, ard of the time 


70 bent, and the 557 on te whom, the fame copy Was de- 


| ge! red, bi fore the end 7 Iwenty days. Off er ſuch term 
(Eaſter term excepted, and within ten dogs after Eaſter 

{erm}, the priloner ſhall be diſcharged upon his 
entiing of his appearance with the proper officer, by 


ritt of Je Hes ſedleas made by him, accord! no to the 


ancieat practice of this Court, K. £ Z. 5 #7. 
2 


. The term in Wbied ER wilt is returnable, W 
is accounted as one of the terms. 


Capias was taken out the 19th of May, 1778, in A defentsr 
Eaftir term, returnable on the morrow of the Holy is not ſuperiedes 


; — Hh] E, ant 1 
Triniiy, a and the defendant Was arreſted the 28th n Hodges r 0 


declaration, till 
May, five days before the end of Eaſfer term, the the end of the 


plaintiff did not declare in Trinity term, upon which teri aſter rhar 
1 w t * E 
a ſuperſedeas was moved for in the treaſury chamber; 


proceſs is returne 
the judges were of opinion, that the defendant was abie (not that in 


not ſuperſedeable till he end of the term after that wich He is ar- 


in which the proceſs is returnable (nat 4 er that in ON 
<vhich the arreſt is made). 2 Black. Rep. 1242. 
Get the clerk of the papers to give you a copy of Howto d {charge 
the cauſes, pay 3s. 64 ; take out a ſumm ons from a „„ 
judge to thew caule, " why De ſhould not be dijcharged cring, 
6 upon entring a common appearance for want of de- 
& claring.“ Serve a copy thereof on the plaintiff's 
attorney; if he does not attend, take out a ſecond 
and third, then make affidavit of ſuch ſervice on a 
treble Cd. ſtampt paper, and ſwear the ſame before a 
Judge; at the lame time prepare and ingrots your. 


Supere 


N LL — 
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feperſedeas for the judge's fiat ; then, upon receipt of 


the judge's order, enter an appearance with the proe 
thonotaries, pay 3s. 10d, z no præcipe requilite 
ſigning ſuperſedzas with prothonotaries, 15, 4d. z 
ſeal 7d. ; leave it with the warden of the Fleet. 

N. B. After declaration, in all writs in this 
court, the prothonotaries ſign the e and 
appearances are therein entted. 


By a new rule E. 23 Geo. 3. Atte deer upon * 


ſummons now is but one half HOU, pal. an 


Ho to ſuper · 
ſede in the cuſ- 
| tody of the ſhe- 
riff for want of 
declaration. 


hour. 

If the Ala be in a county I get a cer- 
tificate from the gaoler of the cauſes, and an affi- 
davit of his having ſigned the ſame ; then proceed 


by ſummons as before. The firſt order if not con- 


ſented to will be ni, within fix days, and afterwards 


an abſolute one, pay ſummons 25, ; 3 aer . 25.3 


5 order abſolute, 6s. fat, 46. 


| 'Pi'foner to be 


diſcha'ged if the 


plaintiff proceed 

nt in three 
terms after de- 
claration deli- 
vered. 


Or after judg- 


ment, and not 


charging in exe- 
cution in two 
terms, 1 
Sault, 


When entitled for Want of receding to Triat, 


0 Judgment and Execution. 


Ir any plaintiff ſhall Sela againſt any "dew" 
fendant in cuſtody of the warden of the Fleet priſon, 
or of any ſheriff or other officer, by virtue of any 
proceſs of this court ; and ſhall not further proceed 
to judgment within three terms after ſuch decla- 
ration delivered, inc/uſive of the term in which the 
declaration ſhall he delivered, the defendant having 
appeared ; or if any plaintiff having obtained judg- 
ment in this court, in any action againſt any de- 
fendant, a priſoner as aforeſaid, and ſhall not charge 
"tuck defendant ſo rema ning a priſoner i in execution 

upon the judgment ſo obtained, within two terms 
next after ſuch Judgment, ſo had and obtained, in- 
cluding the term in which the ſaid judgment ſball be 


ned; or within two terms now next enſuing upon 
: julgment already had; then ſuch defendant ſo re- 


maining in priſon, may be diſcharged out of cuſ- 


0 where he mall be detained, by ſuperſedeas, to be 


allowed 
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allowed by one of the juſtices of this court, if cauſe 
ſhall not be ſhewn by the plaintiff or his attorney, 
why ſuch plaintiff had not proceeded before that time 
to judgment and execution, as aforefaid, upon notice 
to either of them given. K. E. 8 Geo. 1. 
If a priſoner is diſcharged, or ordered to be diſ- Cannot arref on 1 
charged, by this court, or any of the juſtices there- in necks 5 
of, by ſuperſedeas, for want of proſecution, and : 
ſuch priſoner be afterwards arreſted, or detained in 
cuſtody by action of debt, brought upon judgment 
obtained in the cauſe wherein duch priſoner was 
diſcharged, or ordered to be diſcharged, a common 
appearance {hall be accepted. . . 8 Geo. 2. 
: Reg "'% 
And if: any defendant hath, or hall, ade? him If slaintif doe: 
or herſelf, or be rendered to the Fleet priſon, in = p Fe 
_ diſcharge of his bail, at the ſuit of any plaintiff ners himſe 


I renvers himſeli 
where no further proceedings by declaration have in diſcharge of 


been had againſt ſuch defendant fo rendered, before, wi — 1 
ſuch render, unleſs the plaintiff Hall Hel againſt © 
= ſuch defendant within two terms after ſuch render ; 
and where any declaration hath been delivered 
- againſt ſuch perſon ſo rendering him or herſelf, or 
being rendered, or judgment has been had againſt 
him or her before ſach render, unleſs the plaintiff _ OS 
hall proceed to judgment upon ſuch declaration Or not proceed. 


to jucgment in 
delivered within three terms after ſuch render ( De. der 


adefendant having appeared) and charge ſuch defend- And charge in 
ant in execution within tws terms after ſuch judgment en e ag | 
obtained, ſuch defendant may be diſcharged out of poems, it 
cuſtody, by ſuperſedeas, to be allowed by one of the fon-r may be 
juſtices of this court, if cauſe ſhall not be ſhzwn 0 e on 
the contrary, as atoreſaid, by the plaintiff, or his W 
attorney or agent, and oath made of ſuch notice 


given. R. E. 8 Geo. 1 


Ve.. B. 80 for want of getting a demurrer argued 
| within the third term. Barnes 383. 


The plaintiff ſhall have every day in the ſecond 
term to charge in execution. 2 ills. 380. 
If the declaration is delivered in Hilary term Rule explained, 
1783, the plaintiff mult ſign final Judgment the lait 

I 


9! 
7 
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N 
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for her huſband, 


the defendant 
for want ot pr 
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day of Trinity term, and charge the defendant in 
execution the laſt day of Michaelmas term. 
Tf a writ be a= If a writ be ſued out againſt huſband and wife, 


oye 5 and the wife only be arreſted and detained in cuſto- 
and wite, and 


Lie be n cuf. dy, the ſhall not be compelled to put in bail for 
tody, ſhe ſhall her huſband, but may file common bail for herſelf, 


not put in bail and have a ſuperſedcas tor her diſcharge z but if 


the huſband only be arreſted, he ſhall Put in bail | 
for his wife as well as himſelf, | 


If plaintiffs be⸗ Plaintiffs proceeged to fina judgment i in Michaet- 


come bankrupts, 


Sad e bees MAS term 1767; the plaintiffs became bankrupts 


© make doe cili- between that and Hilary term, and the aſſignees 


gence to charge ſued a ſcire facias for execution upon the judgment, 
ere! 8 returnable the fiiit of Hilary 1768. The defend- 


cution, yet 
ſendant prevents ant pleaded a plea, which was held bad upon de- 


it by plea, he murrer, in the ſame term, and therefore the de- 
mall not be ſu- | 


verſeced; fendant prevented himſelf from being charged in 


execution in Hilary term, which might have been 
done, if he hed not pleaded. Now, upon motion 
for a ſuperſedeas, the court held, that the bankrupts 


could not charge the defendant. in execution in 


Hilary term, becauſe the aſlignecs were intitled to 
the benefit of the judgment, therefore the rule for 
the /uperſedeas was diſcharged, the afſignees baving | 
made due diligence. 2 //ils, 378. 


Delay by error. If defendant delays the plaintiff from proceeding 


by a writ of error, he muſt charge him in execu- | 

tion two terms after affirmance, including the term 

in which the judgment is given. 2 Vill. 280. 
If render in [tk he renders in Eafter term, and declaration is 
Eaſe $09, and filed of Hilary (although the plaintiff has tried his 
of Hilary, when Cauſe), yet he is not bound to lign hnal judgment : 
to bgm final till the laſt day of Trinity term, nor to Charge him 
! in execution till the laſt day of Michaelmas term. 
How todiſcharge Jo proceed to diſcharge the prifoner for the not 
. proceeding to judgment, or charging i in execution in due 


cceding 10 judg- time, apply, if the defendant is in cuſtody of the 


ment and enccu- ſheriff, 10 the gaoler, for a copy of the cauſes he 


tion. has 2gainl! him, and what proceedings have been 


bad; alſo make affidavit of his having figned the 
fame; ; then take out a ſummons to ſhew. cauſe, at 
a judge's 


Pꝛiſoners. 523 


« Judge s chambers, which ſerve on the plaintiff's 
attorney, or agent; if he does not attend, you 
will, upon the third ſummons, have an order of 
courſe, on an affidavit of the fervice, and due at- 
tendance; but if he ſhould attend, and it is a coun- 
try cauſe; at a diſtance, the firſt is an order ni, | - 
within a limited time, to the agent, to write to his . 
client, and then an order abſolute, if no cauſe be Wo 
ſhewn. The agents in town generally attend the ſum= | 1 
mons, and order, unleſs cauſe be ſhewn ina week, Sc. 1 
Upon the order in eicher caſe being made, you 
iſſue out a writ of ſuper, (edzas for his diſcharge z 
which ſee hereafter. GG: 
. of, Te. Gent. makach; Sth, and ſaith, Affdavit of fer= 
Tat he did, onthe; day of. - e THE HI 
laſt paſt, ſerve a true copy of the ſummons hereto | 
annexed, on Mr, H. J. who acts as attorney or 
agent for the plaintiff in this cauſe, by leaving the 
ſame at the houſe of the ſaid H. 7, in Fleet-ſireet, 
- with the clerk or ſervant there And this deponent | 
further faith, That he did alſo ſerve Mr. H. J. N. B. At the 
with another true copy of the ſummons hereto an- eme time ew 
nexed, by leaving the ſame with the clerk or ſer— og 
vant of, the ſaid H. J. at his houſe aforeſaid ; 
and this deponent did alſo, on the _ 
oo Tk lait, perfonally ſerve 
the ſaid H. J. with a true co; py of the ſum⸗ 
mons hereto annexed, And this depo nent did, on. 
the ſeveral days mentioned in the Fand ſammons, 
_ duly attend at the chambers of the Right Honour- 
able Alexander Lord Loughbor 15 in Serjeants Inn, 
Chancery Lane, London, but no one atte aded on be- 
half of the ſaid plaintiff. 
It is very common to ſave this affidavit, and the 
three ſummonſes, by petting the plaintiff's attorney 
to go to the chambers, and the clerk will make an 
order upon. hearing; but then a ſuper fedeas * iſſues. 
George the Third, Sc. To the theril? of IV. Supericieas on 
greeting: Whereas 4. B. is detained in our priſon, ©: ORG. 3 goes. 
under your cuſtody, by virtue of our wrlk of radias,. fu. 


| 4 
iſſued out of our court, before our juſtices at g- 


oun/ier, on, Oc. (the return) to antwer C. D. ina 
Pl ea 
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plea of treſpaſs, and alſo in a certain plea cf 
_ treſpaſs on the caſe, upon promiſes, to the da- 
mage of the ſaid C. of 3ol. whereby 201. bail was 
directed to be taken: but becauſe it ſufficiently ap- 
| pears to our ſaid juſtices at Meſtminſter, that the 
ſaid A. has appeared, by . R. his attorney, to 
anſwer the ſaid C. in the plea aforeſaid, We com- 
mand you, that if the ſaid C. be detained in our 
priſon under your cuſtody, by virtue of the ſaid 

_ writ, and for no other cauſe, that you will ſuffer 
him to go at large, as you will anſwer the contrary 
at your peril. Witneſs Alexander Lord Loughb3= 
rough, at Teiminſter, the 28th day of November, * 
the twenty-fourth year of our reign. 


$uperſedeas for | George the Third, Sc. To the ſheriff. of 8. 


_ want of plain- greeting: Whereas A. B. is detained in your cuſ- 
tiff's proceecing 


- to judgment cody, by virtue of our writ of capias, returnable be- 


within three fore our juſtices at Weſtminſter, Sc. (the return) 


terms after de · laſt paſt, to anſwer C. D. in a plea of treſpaſs, and 
claration deli- 


veel. alſo in a certain plea of debt upon demand, for : 


gol. : And whereas the ſaid A. afterwards (that is 
to ſay), on the 175th day of May laſt paſt, was 
Charged with a declaration at the ſuit of the ſaid C, 
in the plea aforeſaid ; but becauſe it appeareth to 
our juſtices at Meſimenſter, that the ſaid A. hath 
appeared in our court of Common Pleas, to anſwer 
the ſaid C. in the plea aforeſaid; and that the 
' ſaid C. hath not proceeded to judgment againſt the 
ſaid A. within three terms after the delivery of the 
ſaid declaration, as required by the rules of 
our ſaid court, We command you, that if the 
ſaid A. be detained i in our priſon under your cuſto- 
dy, for the cauſe aforeſaid, and no other, you per- 
mit him to go at large, as you will anſwer the con- 
. trary at your peril, Witneſs, &c, - 
Superſedess for George the Third, Sc. To the warden of our 
not char3ing the priſon of the Fleet, greeting: Whereas M. D. on 


ecco en 39 in the 21ſt day of June 1783, tendered herſelf to our. 


two terms. ſaid priſon of the Fleet, before the Honourable Mr. 
. Juſtice Gould, one of our juſtices of our court of 
the Bench, in diſcharge of her bail, at the ſuit of 

L. K. and , C. for 40ʃ.; ; and becauſe the La : 

LU. an 


of the Bench; We therefore command you, that if 


and no other cauſe, that then you ſuffer her to go 
at large, as you will anſwer 1 Sener at your 


don, greeting: Whereas C. R. is detained in our putt ing in good 
priſon under your cuſtody, by virtue of our writ MS. 


Ec. (the return), to anſwer J. M. in a plea of 

| treſpaſs, and alſo in a plea of treſpaſs on the caſe, 

| to the damage of the ſaid F. of 100/. ; and becauſe 

itt ſufficiently appears to our ſaid juſtices at es- 
_ minſler, that the ſaid C. hath appeared in our 
ſaid court, and found ſufficient bail to anſwer the 
ſaid J. in the plea aforeſaid; therefore we com- 
mand you, That if the ſaid C. is detained in 
our ſaid priſon, under your cuſtody, by occaſion 
of the ſaid action, and no other, then you per- 
mit him to go at large, as you will anſwer the 
: contrary at your peril, Witneſs, Secs 


How to be diſcharged out of Cuſtody on the 


him, all his eſtate and effects, towards ſatisfation 
of the debt, ſuch priſoner, before the end of 


ſoner ſhall be charged in execution by his creditor, 


hence the proceſs iſlued, upon which any ſuch Petition to the 


r FAC os 


U. 1. H. have not ee to charge the ſaid 1 


M. in execution within two' terms next after judgment 1 
obtained, according to the rules of the ſaid court 1 


the ſaid M. be detained in your cuſtody, for that, 


Bu <a wang uy —¼¾¾ g ; 
* N —— — — 2 
4 => a" 


peril, Witneſs, Soc. 1 . 
George the Third, Cc. To the ſheriffs of Lon- Superſedeas en : 1 


returnable before our juſtices at /Yeimin/ier, on, 


Debtozs in Execution, 


232 Geo. 2. c. 28. called the Lords Act. 


F any perſon ſhall be charged in execution for Debter charged © 
a (um not exceeding 1004. and ſhall be minded in execution for 


any ſum not exe 
to deliver up to his creditor, who ſhall fo charg RC coding 100l. 


&cz 


the firſt term which Hall be next after ſuch pri- 


to exhibit a petition to any court of Jaw from May exhibit s 


court, 
priſoner 


ER a e . r 
8 J. ͤͤ oor Woes 
* a 


— 


E 0 - 
. Een yy 
* — 
. — —— 
— 
— 


— — —— 


a 
= — = 
— 


— —— — rr r 2 oe, 
3 
0 \ 


- Sr - * N — — 


— — — 


— £ 


PFF TR Ot 
———— — 


ou CO. as 2 ů BS. — — So Oo 
—— ̃ — ——— s f e Bis  - 
—— 5 
1 — F< * . Pe - 
»- RT, 


© 1 — * — 1 — = 
I E ” yo =. — x * 0 i ” 
— e — — - 2 2 9 — — L = — 
— — = — * > A — * . 1 7 
——— : eee oo — 2 —— PITS — 2 = * 4 
— ̃ ——ññ̃— — 5 " 3 — e . —— — — os — — = - Pr net 0p 2 n 
— — —— — —— — — — mens ego on ne on be —— 2 — 5 — 32 ae” — 
B N = > ; . — * * 2 — — 


— a — — © 
— Fn 


ditor or his at- Ce 
doraey. 


2 — . - — 8 — 
4 —— —— 2 œ ͤ — öç—ͤ i — 06 es 1 . 
_ . — * — — —ů— — —_ - y 7 — 
— = — — a ms . — > — « . 


\ * 
„% — — 
— 

+> * 


— . «7§—«——. TE ory 
* A 8 _ 
— 2 4 9 
— 
* 8 as... F 7 — 
- 25 92 - ” 


_ = Debtors. 


priſoner was or were taken and charged in exetu- 
tion as aforeſaid, or into the court where any ſuch 
_ priſoner ſhall be move by habeas corpus, or ſhall. 
be charged in cuſtody, and ſhall remain in the pri- 
Cenifying there- ſon thereof, certifying the cauſe of his impriſon- 


in, the cauſes of ment, ſetting forth not only a juft and true account 
his impriſon- 


” ment; with n bk real and perſonal eftate, which he, or any in truſt 


ſchedule of his for him, is, was, or were intitled to, at the time of 
| real and perſonal his 


e 5+" chis petitioning ; and of all incumbrances, if any there 


time of his firſt be, Mecting any ſuch real or perſonal eſtate of the per- 


imp:iſonment, for /o petitioning, but alſo a juſt and true account of all 
the real and perſonal eflate which any ſuch priſoner, or 
any perſon in truſt for him, or for his uſe, was or were 
intereſted in, or intitled to, at the time of his firſt im- 
priſonment, either in poſſeſſing reverſion, remainder or 
expeftancy, to the beſt of his belief; and the ſecurities, 
bonds, notes, and books, relating thereto, with the 
names, and places of abode of the witneſſes. And be- 
fore any ſuch petition ſhall be received, every ſuch 
priſoner ſhall give, or leave, or cauſe, 2 unto and 
tor all and every the creditors at whoſe ſuit he ſhall 
ſtand charged in execution, or his or her executors, 
Oc. at his or their uſual place of abode, or to or 
for his attorney or agent laſt employed in any ſuch 

„ action, in caſe any ſuch creditor cannot be met with, 

Fourteen days but not otherwiſe, fourteen days at leaſt before any 


previous notice 2 ; 
rd lend ſuch petition ſhall be preſented and received, A no 


\ petition to be tice in writing, fed with the proper name or mark 


piyen to the cre · of [ugh priſoner, importing therein.“ That ſuch pri- 
foner doth, or do intend, to petition the court from 
„ whence the proceſs iſued, upon which he flands 
charged in execution, or into the priſon to which any 
fuch priſoner ſhall have been removed by habeas car- 
pus, or ſhall ſtand cha: ged in execution on any Judg- 
ment, recovered on any bill or declaration, filed or de- 
& [ivered in any ſuch court“ And allo ſetting forth, 
With a copy of ** @ true copy of the account or ſchedule, including. the 
tue ſchedale. (c 4% hole real and p, rſonal ęſtate of the perſon or perſons ; 
i AW an e to petition, which he doth intend to deli- 
liver (other than and except the neceſſar y wears 
46 ing art. and bedding of the priſoner, 555 
6& if 


=_ 
0 
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66 Bis, her, or their family, and the tools or inſtruments 
„„ his trade or calling, not exceeding 10l. in the 
« whole.” 
Affidavit of the due ſervices of fach: notice to Afﬀdavit of the 
be left at the ſame time with the petition, and read vp my . 
openly, and a rule to de made upon receiving the Jivered with the 
petition, for bringing the priſoner into court, and e W 
ſummoning the creditor to appear perſonally, or by g. OW, 
attorney, at ſome certain day to be ſpecified z and 
the creditor appearing or not, in perſon, or by at- 
torney, then upon affidavit of the due ſervice there- Oath being made 
of being made on him, her, or them, or his, her, of the ſervice of 


| the rule, th 
or their attorney, if any ſuch creditor, his, her, o > ney ty 3 


| their executors or adminiſtrators cannot be met mine. 


with, ſuch court ſhall, in a ſummary way, examine 
into 'the matter of every ſuch petition, and hear 
what can or ſhall be alledged on either fide, for or 


| _ againſt the diſcharge of any ſuch priſoner, who 


| ſhall fo petition, and order an aſſignment of his ef- 

fects. But if the creditor ſhew cauſe of diſbelieving Creditor diſbe- 
his oath, and deſie further time for information, 8 . 

the court is to remand the priſoner back to a further ny 

day, and the creditor not appearing, he may be diſ- 


| - Charged, unleſs the creditor inſiſt upon his deten- 


tion, and covenant to allow him 25s. 4d. per week. 
But upon failure at any time in the payment thereof, 
the priſoner, upon application to the court, to be 


b diſcharged, Sc. Where more creditors than one 


inliſt on the priſoner's detention, they are to pay 

| him each not exceeeding Is. Gd. Sect. 14. 

Priſoners charged in execution in e! and Prifocre char- 
other gaols, diſtant from Westminster twenty miles, ged in execution 
to proceed in like manner, by petition and affida. in the country. 
vit, and the court to make a rule therupan, for 

his being brought up to the next aſlizes, and a 

copy of the rule ſerved on the plaintiff, c.; and 

upon affidavit made of ſuch ſervice, the court to 

appoint a time for hearing the matter of the peti- 

tion; and the creditor appearing thereto, or not, 

proof being made of their being duly ſerved with 

the notice, and copy of the {chedule of the pri- 

8 12 8 loner "I 
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Debtoꝛs. 
ſoner's eſtate, the court to proceed therein in a 
ſummary way, Oc. and OCT: me priſoner. 
Seck. 1 3 


In the Common Pleas, 


Jobn Denn againſt Richard Ran 


Jehn Denn, 


Take notice, that I do intend to petition his 
Majeſty? s court of Common Pleas, at Wie eftminſler, 
after the expiration of fourteen days next after no- 
tice hereof given [If at the aſſizes, ſay, Vr arule or 
order that I may be brought before his Majeſty 5 7%ç 
ee 7;ces of afſize, at the next aſſixes to be held at OL 5 
6s N in and for the county of Oxford, ] that I. 
have ſuch relief and benefit as I may be in- 
ticked unto, by virtue of, and under an act 'of pare 
liament made in the thirty- ſecond year of the reign 
of his late Majeſty King George the Second, for the 
relief of debtors, with reſpec to the impriſonment 
of their perſons ; “ and the following is a true copy 
„ of the ſchedule which I do intend 10 deliver into 
the ſaid court with my ſaid petition;“ as witnels 
my hand this day of 179. 5 
Witneſs J. G. Fe | Richard Fenn. 


If there is no ſchedule, then ſay, “ And that 7 
Hall not at the ſame time deliver in any ſchedule or 
inventory of any;eflate or effects whatſoever, having 
none (ſave and except the wearing apparel and bed- 
© ding of or for me and my family, aud the tools or in- 

1 80 flruments of my trade or calling, not e 10l. 

&« ji value in the bhole..) 

A ſchedule or inventory of all the ate and effects 
 wvhich I, R. F. a priſener in execution, in the Poultry 
Compter, London, at the ſuit of J. D. or any per- 
fon or perſons in truſ? for me, was or were poſſeſſed 
of, or intitled unto, at the time of my firſt imprijon- 
ment, at the ſuit of the ſaid J. D. or at any time ſince 
(except the wearing e and bedding of or for me 
or my Han, and the tools or 8 uments of my trade 

| 07 


: Sheweth,/ 


"Debtors. 


er calling, nt exceeding lol. in value i in the WPI), 
to wit, (here ſet forth the inventory 9.1 


Real eſtate.— I have none, either in poſſeſſon, re- 


verſion, remainder, or otherwiſe. 
Goods. One old chair, fix pewter plates. 


Debts. —7. V. of Oxford, e . 2 0 0 


Witneſs — 10 oo8 N. . 


To the Rigbt Honourable Alexander Bard Loagh- 


. borough, Lord Chief Fuſtice of his Majeſty's Court. 
of Common Pleas, and 108 Tye of the 2er of the 


fame Court. 


The bundle Petition of Richard F enn, 


THAT your e is a confined oriſoner | in Petitionz 


execution, in the Poultry Compter, London, and was 
taken in execution the day of 1782, at 


the ſuit of John Denn, for the ſum of 401. deb, and 


63s. damages, by virtue of his Majeſty's writ of ca- 
pias ad ſatisfaciendum iſſuing out of this honourable 
court, as by the certificate hereto annexed appears. 


That your petitioner humbly apprehends he i3 


entitled to the benefit of an act of parliament, made 
in the 32d year of the reign of his late Majeſty K ing 


George the Second, for the relief of debtors, with | 


_ reſpect to the e of their perſons, and is 


willing and deſirous to conform himſelf to the di- 


rections of the ſaid act of parliament. 


That your petitioner hath not at the time of this 


his petition, nor had he at the time he was taken in 


execution, or at any time ſince, any debts, eſtates, 
or effects whatſoever {other than and except the neceſ- 


ſary wearing apparel and bedding for himſelf and family, 
and the tools or inſtruments of his trade or calling, not 
5 exceeding ten Pounds in value in the whole), beſides 


what is contained in n the ſchedule or inventory hereto. 
unne xe. 


5 Your petitioner VERY To wot humbly prays 
+ the order of this honourable court, ditect- 
| i, f 3 25 0 e 
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* The gaol of 


Oxford, to bring 


aſſizes to be. 


Debtoꝛs. 
ing the keeper of the priſon of * the 
ae hs en | Poultry Compter, to bring your petitioner 


cc in 
cc 


“ into this court, at a day for that purpoſe. 


holden at Oxfor# - © to be appointed; ; and the ſaid John Denn, 


in and for the 


ſaid eounty. 


AMdavit to de 


annexed. 


40 
cc 
cc 
cc 
«c 


then and there to ſhew cauſe, if any he 
hath, againſt your petitioner's diſcharge, 
and that your petitoner may have ſuch 
relief and benefit as he may be entitled 
unto, under and by virtue of the ſaid act. 
&« And 5 petitioner ſhall ever pray, &c. 
Witneſs 7. G. 5 Kichard Fenn,” 


7. G. of, &c. gentle, waketh oath and faith, 
That he was preſent, and did ſee R. F. the petitioner, 
in the petition hereto annexed, ſign the petition, 


notice, and ſchedule hereto annexed, and that the 
name R. F. ſet and ſubſcribed at the foot of the ſaid 
_ petition, notice, and ſchedule, are of the proper 
hand-writing of the ſaid R. F. And this deponent 


*ne Wardens 


| flow to proceed. 


further ſaith, That he did ſee A. D. the keeper of his 


Is necdifiry with Majeſty's gaol or priſon of the Poultry Compter, 


ſign the certificate alſo hereto annexed, and that the 
name A. D. ſet and ſubſcribed at the for of the ſaid 


certificate, is of the proper hand-writing of the ſaid 


A. D. And this deponent further ſaith, That he did, 
on the day of inſtant, perſonally 
ſerve the above-named plaintiff with a true copy of 
the notice and ſchedule hereto annexed, and did at 


the ſame time leave ſuch copy of the laid notice and | 
ichedule with the ſaid plaintiff. 


The petition and affidavit are to be ingrolfed on 


paper without a ſtamp, and of courſe to be ſworn in 


I ar che al. 


ſizes, the affida- 


vit is produced 


there ot the ſer- 


vice of the rule. 


town before a judge (pay nothing); in the country 
to be ſworn before a commiſſioner; annex alſo a 
copy of the cauſe from the gaoler or warden; after 
affidavit ſworn, leave it at the ſecondaries, who will 
give you a rule to bring up the defendant, and for the 
plaintiff to appear; ſerve a copy on the plaintiff, 
and alſo on the gaoler, of which make affidavit on 
plain paper; annex the rule to the affidavit . The 


| 5 affdavit 


Wo A. on hi ITS. on rn RE Sort 


„ 


Debtoꝛs. 


affidavit only goes to * the ſervice of both, «  there- 
fore it is a matter of courſe. 


The defendant being an inſolvent debtor, was 


brought 1 into court a ſecond time, and plaintiff be- 
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Cannot bring 2 | 


priſoner up more 
than twice, 


ing dead, his executors appeared, and prayed further 


time to enquire into the truth of defendant's diſ- 
covery of her effects, but the court refuſed to en- 
large the time, which is limited by the act, and re- 
. fuſed to diſcharge the priſoner, Luker v. Wallis. | 
Barnes 370. 


Plaintiff's attorney appeared, and G ered to fign a 


note for 25. 4d. per week, to be allowed defendant in 
order to continue him in priſon in execution at the 
DE plaintiff's ſuit, held not ſufficient, Ibid. 37 I. Mar- 
rington v. Elliott. 


All objections as to the inſufficiency of a ptiſon- 


er's ſchedule of his effects in point of form, are to 
be made up on the firſt attendance: The ſecond to be made the 
time the priſoner is brought up, the plaintiff muſt firſt time. 
be prepared to falſify the account given by defend- 
ant of his effects, if he can; he will be too late to 
bobjedct to the ſchedule in point of form. Ibid. 372. 
; Fair v. Swan, 


| Proceedings by H abeas Corpus 5 


Plaintiffs attor« 
ney cannot fg 
a . | 


ObjeRions to 
the ſchedule in 


point of form, 


'T HER E are FO] writs of habeas corpus, Habeas corpus, 


to which the ſubject is intitled by common 
right, when he is deprived of his liberty. But the 
great and efficacious writ, in all manner of illegal 
_ confinement, is that of habeas corpus ad ſubjicien- 


dum, directed to the perſon detaining another, and 


_ commanding him to produce the body of the priſon- 
er, with the day and cauſe of his caption and detention, 


ad faciendum, ſubjictendum, & recipiendum, to do, ſub- 
mit to, and receive, whatſoever the judge or court 


awarding ſuch writ, ſhall conſider in that behalf. 
| State F, vol, 8. 145: 7 


Sſ 4 Tg 


Attachment for 
not obeying it. 


"os 


5 Delays la...” 


ginally in iſſuing 


and returning 
| this writ, 


Habeas Coppug; 


To aſſert an abſolute exemption from impriſon- 
ment in all caſes, is inconſiſtent with every idea of lar 
and political ſociety, and, in the end, would deſtroy 
all civil liberty, by rendring its protection impoſſible; 
but the glory of the Engliſb law conſiſts in clearly : 
defining the times, the cauſes, and the extent, when, 
wherefore, and to what degree the impriſonment of 
the ſubject may be lawful. This it is which in- 
duces the abſolute neceſſity of expreſſing upon every i 
commitment, the reaſon for which it is made; that 
the court upon an Habeas corpus may examine into 
its validity; and according to the circumſtance of 
the caſe may diſcharge, admit to l or remand the 
Priſoner. 

No habeas corpus lies for an enemy, priſoner of 
war, however il uſed or deceived. 2 Black. Kep. 
1324. 
Great delays were "ade in granting this writ, 


becauſe the judges who bad authority to iſſue it, © : ö 


pretended to have power either to grant, or deny it; 


not only that, but the party impriſoning, was at ; 
liberty to delay his obedience to the firſt writ, and 
might wait till a ſecond and third, called an alias 


and pluries, were iſſued, before he produced the 


party; and many other vexatious ſhifts were prac- 


tiſed to. detain, priſoners in cuſtody, particularly 


tate priſoners. State Trials, vol. 7. 136. 


This oppreſſion gave birth to the famous habeas 


on act, 31 Car. c. 2.; which is frequently con- 
ſidered as another magna charta of the kingdom ; and 
by conſequence has alſo, in ſubſequent times, re- 


duced the method of proceeding on theſe writs 


wy though not within the reach of that flatute, but iſſuing 
merely at the common law) to the true ſtandard of law 


and liberty. 3 Black. Com. 135. 


This ſtatute has remedied every it inconvenience the 
biber was ſubject to; for if not obeyed within a 


reaſonable time, the officer or ſheriff is ſubject to a 
large penalty, beſides an attachment for his contempt 


5 of the court from hence it iſſued, 


For 


Hades Coꝛpus. 


For farther particulars as to this writ, Vide Black- 
fonts Commentaries, title habeas corpus. 
I ſhall now proceed to ſhew how the nase ant 


may be removed from impriſonment in a common 


gaol, or ſpunging-houſe, where he is detained b 


civil proceſs ; therefore, if the defendant be de- 


tained either on a writ iſſued out of this court, or 
by a plaint iſſued out of the inferior courts, as the 


mayor, or ſheriff's court, London, and wiſhes to re- 


© ceive the benefit of the priſon of this court (which 


is bath airy and wholeſome), he may, by getting a 
creditor to make affidavit of a debt of 10. or up- 


. wards in this court, iſſue out a writ thereon, and 
bring a habeas corpus ad faciendum & reciviendum, 


which is commonly called a habeas corpus cum cauſa, 
„ becauſe it commands the ſheriff, or perſon in 
_ *. whoſe cuſtody he is, to bring him before the chief 
ME juſtice therein named, or, in his abſence, any 


other juſtice of the ſame court, together with the 
day and cauſe of his caption and detainer, to do 
and receive whatſoever ſhall be conſidered of him 


ein that behalf;” who upon reading the cauſes. 


returned, will of courle commit him to the Fleet 
priſon; but if he be already in cuſtody, by virtue of 


a Writ iſſued out of this court, he may have this 


' writ in the firſt inſtance to go to that priſon. 


This writ, in the fifth year of the reiyn of 


| Charles II. could not be returnable immediately, 
or in the vacation, unleſs the party was in priton in 

London or Middleſex, or in order to deliver him over 

in diſcharge of his bail; but ſince the ſtatute of 


MHilliam III. which gave liberty to a plaintiff (in- 


Read of bringing his priſoner to this court at the 
great expence of the writ of habeas corpus ad re- 
. ſpondendum), to charge him with a declaration in 
 prifon, it has been determined, that in all civil ſuits, 
this writ may be had returnable immediately, hip 
fore a judge at his chambers, and may now be ſued 
out, without any previous motion maden Vide 3 Burr 


on 1876. And that if the ſheriff, Sc. do not obey it 
a in convenient Vine he Wil. hot « only be ſubject to 


the 
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the penalties in the 31 Car. 2. but to an attach- 
ment for his contempt, that ſort of puniſhment be- 
oy the ſpirit of the act of Parliament. ** 2 Burr. 
Bok. 
"6: proceed therefore regularly to obtain this 
writ, we muſt firſt ſhew how to remove the body 
that is in cuſtody, either by proceſs out of this 
court, the King's Bench, or any inferior juriſ- 
diction, and afterwards how the cauſe may be re- 
moved, if the defendant does not wiſh it to be de- 
cided uy the inferior Juriſdiction. | Ee | ; 


How to remove the Body from ihe Cuſtody of 
the Sheriff, on a King's 8 Bench Proceſs, 10 


the Fleet Priſon. | 


1F the defendant be detained on a writ out of the 

S King's Bench, and wiſhes to go the Fleet priſon, he 

muſt get a writ ſued out of this court for 1o/. or 
upwards, to warrant his going by habeas corpus; 
in that caſe an affidavit is made of the debt before 

the filacer, and a capias ſued out, and left with the 
habeas corpus, at the ſheriff's office; which being re- 

turned, the ſheriff's officer takes the defendant to the 

chief juſtice s chambers, or in his abſence any other 
is; - . Judge of this court, who will commit him. 1 
Þ nen erict” Tf he is in cuſtody i in an inferior juriſdiction, as 
the ſheriff's court of London, &c. then he may be 
removed to the ſaid priſon, in the firſt inftance by 
OO habeas corpus, becauſe that writ removes the action 
oo od wet ug with the body into this court. And if in cuſtody al- 
a pe ED upon a writ iſſued out of this court, an habeas 
corpus may be ſued out in the firſt inſtance, and left 
with the ſheriff for his return; whoſe officer brings 
up the defendant before the judge, as before, to be 

| committed. 


How to fue out the Habeas Corpus. 


THE habeas cor pus is now printed on a 5s. lamp, 


and may be had at the Rationers in blank; but 4 
caſe 


4 | 
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caſe it is not to be had, I ſhall here inſert the form 
thereof, which is as follows: 


George, &c. To the ſheriffs of London, greeting : Habeas corpus. 


| We command you, that you have the body of C. D. 

_ detained in our priſon under your cuſtody, as it is 

| ſaid, under ſafe and ſecure conduct, together with 
the day and cauſe of his being taken and detained, 
by whatſoever name he ſhall be called in the ſame, 
before Alexander Lord Loughborough, our chief juſtice 
of the Bench, at his chambers, ſituate in Serjeant's 
Inn, Chancery- lane, immediately after the receipt of 
this our writ, to do and receive all and fingular 
thoſe things which our ſaid chief juftice ſhall then 
and there confider of him, in this behalf; and have 


E there this writ, Witneſs Alexander Lord Lough- 


> borough, at Weſtminſter, the 28th day of Nevenler, 
5 in 5 246 year of our reign. | 
5 J. K. e 


1 Kaba Cords f for C. D. to do and re- Precipe 


3 | ceive, returnable immediately. J. X. 


This you take to the prothonotaries ofnce; pay 
judge s fee and ſigning 5s. 4d. ſeal 7d. Take the 
ſame to the ſheriff's office in the Poultry, or Mood- 
| fireet, where the action is, who will return the ſame. 
{ If in Middleſex, take it to the ſheriff's office in 
Tool's court, Curſitor-Street, = 
Though this writ is returnable before the chief Any judge may 


juſtice, yet any other of che judges may commit the commit, 
| 1 . 


When the ſheriff . returned your writ, an ofi- How to cal 


cer will take the priſoner to the judge's chambers ; from te got 
rom tne ſheriff, 

get a tipſtaff, and he will then commit the defendant, 

Pay the officer 10s. 64, 5 

If the Habeas co 7 be in Middleſex « or 1 pay Fees for the 

the ſheriff gs. 4d. for the firſt action, 25. 4d, for ſherit, 

every other, mittatis, 25. 4d. ; and if the defendant 

is in Newgate, 2s. 4d. for warrant to deliver, 

If it be from the palace court, pay 55. for allow- Palace ut 

ing and 38 for the N. 

The 
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Habeas Coppus, 


The above form will-do for all counties, only 


direct it to the ſheriff, in whoſe cuſtody the de- 
fendant is. 


| Fees in the 
country, 


Tf you remove a perſon from the country, the the- 


riff is paid 15. per mile for bringing him to town, and 


the judge will not (it is ſaid) commit the defend- 
ant, unleſs the ſum is paid: But the officer muſt 
_ obey the writ, though the priſoner refuſes to pay his 


Defendant not 
to be diſcharged, 
till bail per- 
fected. 


fees, for he has another : for them. 2 Str. 


| 
If the defendant be returned in 8 on 2 


habeas cor pus, he is not to be * until he ow» 
fects his baik. 


How 1% remove the Cauſe from the 22 
| Courts. 3 


BEFORE we proceed to > Her the mode how to 
"remove the cauſe, it may be proper to ſtate the ſe- 
veral acts of Parliament relating thereto ; and firſt 


the act 21 Fac. I. c. 23. being an act to avoid vexa- 
tious delays by the removal of frivolous cauſes, en- 


No ſuit hall be acts, © That where the judge of an inferior court is 


removed, unleſs cc 
writ be delivered 


before iſſue or 


an utter barriſter of three years ſtanding at the 


bar, no cauſe ſhall be removed from thence by 


demurrer joined, © Habeas corpus or other writ, except It be delivered 


A ſuit once re- 
manded, ſhall 


never afterwards ec 


be removed. 


« before iflue, or demurrer joined | in the ſaid cauſe, 
« ſo as the ſaid iſſue or demurter be not joined 
within fix weeks next after the arreſt or appear- 
© ance of the defendant to ſuch action.“ Ser. 2. 
That no cauſe, if once remanded to the inferior 
court by writ of precedende, or others, ſhall 
ever aiterwards be again removed.” Sec. 3. 

« And that no cauſe ſhall be removed at all, 11 
the debt or damages laid in the declaration do not 


c amount to the Tim of 5/,” But an expedient 


( 


60 


having been found out to elude the latter branch ei 


the ſtatute, by procuring a nominal plaintiff to brin- 


7 another action for 5% of * (and then by hs 


courſe 
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courſe of the court the habeas corpus removed both nn 
actions together), it is therefore, by ſtatute 12 Geo. 1. | 
c. 29+ / 3. enacted, That the inferior court may 
4 proceed in ſuch actions as are under the value of 
& 5. notwithſtanding other actions may be brought Ws. 
e againſt the ſaid defendant to a greater amount.“ | 4 1 
And in order to prevent delays being made ir. try- Wit of hav, 
ing cauſes in inferior courts, which were frequently corp. not to be 
_ practiſed by the 43 El. c. 5. it is enacted, ©* That "90 he . 
„ ſuch writ of habeas corpus ſhall be delivered to the doing 1 8 
e judge before that the jury have . and one 
es of them ſworn to try the cauſe,” Sed. 2. 
By the 19 Geo. 3.c. 70. /. 6. it is hain n 
&« no cauſe, where the cauſe of action ſhall not 10ʃ. to be re- 
e amount to the ſum of 101. or upwards, ſhall be worse“ inte a ſu- 


| perior court, un- 
c removed or removeable into any ſuperior court, leſs bail be given 


„ by any writ of habeas corpus, or otherwiſe, unleſs tor the dedt, © Sc. 
6 the defendant, who ſhall be deſirous of removing 
„ ſuch cauſe, ſhall enter into recognizance for the 
payment of the debt and coſts, in caſe judgment 
„ ſhall paſs againſt him; as in ſe. 5.” 
By je. 4. it is enacted, That in al! caſes where 7 . 
„ final judgment ſhall be obtained in any action or ebtained in the 
d ſuit in any inferior court of record, it {hall and e me 
may be lawful to and for any of his Majeſty 8 ee my be 
HF *&*< courts of record at Meſtiminſter, upon e how 0 
BB © made and filed therein, of ſuch judgment being Proc. 


obtained, and of diligent ſearch and inquiry dan 


| ] « ing been made after the perſon or per ſons of the 
. « defendant or defendants, or his, her, or their ef- 
(c fedts, and of execution having iſſued againſt the 
- WU *<f© perſon or perſons, or effects of the defendant or 
| i % defendants, are not to be found within the juriſ- 
diction of ſuch inferior courts, which affidavit 
i WF **© may be made before a judge or commiſſioner au- 
c thoriſed to take affidavits, and ſuch ſuperior courts 
16 to cauſe the record of the ſaid judgment to be re- 
„moved into ſuch ſuperior court, to iſſue wiits of 
5 * execution thereupon to the ſheriff of any county, 
(city, liberty, or place, againſt the perſon or per- 
e yr ſons, « or eff: of the defendant or defendants, in 


„% the 
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Upon what con- 
diti ns execa- 

tions ſhall be 
ſtayed upon any 
wiit of error, &c, 
for reverſing 

| Judgment given 
in an inferior 
court where the 
damages ars un- 

der 10l. 


| Habeas corpus 
to remove the 
| 2 | 


Habeas Cozpus. 


e the-ſame manner as upon judgments obtained in 


* the ſaid courts at JYe/minſter ; and the ſheriff, 


„ upon every ſuch execution, ſhall, and he is ores 
% by authoriſed to detain the defendant or defend- 
« ants, until the ſum of 20s. be paid to him, or levy. 
< the ſame out of the effects, according to the na- 
ture of the execution, for the extraordinary coſts 
« of the plaintiff or plaintiffs in the inferior court, 
_ © ſubſequent to the ſaid judgment, and of the exe- 
cution in the ſuperior court, over and above the 
© money for which ſuch execution ſhall be iſſued. _ 
© That no execution ſhall be ſtayed or delayed 
«© upon, or by any writ of error or ſuperſedeas there- 
on to be ſued, for the reverſing of any judgment 
„given, or to be given, in any inferior court of 
record, where the damages are under 1c. unleſs 
% ſuch perſon or perſons, in whoſe name or names 
& ſuch writ of error ſhall be brought, with two ſuf- 
& ficient ſureties, ſuch as the court (wherein ſuch 
judgment is or ſhall be given) ſhall allow of, ſhall 
« firſt, before ſuch ſtay made, or ſuper/cdeas to be 


60 nee be bound unto the party for whom any 


4 ſuch judgment is or ſhall be given by recogni- 
 ©&-zance, to be acknowledged in the ſame court, 
in double the ſum adjudged, to be recovered bythe 
„ ſaid former judgment, to proſecute the ſaid writ. 


of error with effect, and alſo to ſatisfy and pay 


«6 (if the ſaid judgment be affirmed, or the ſaid writ 


% of error be nonproſſed all and ſingular the debt, 
„ damages, and coſts, adjudged or to be adjudged, 


and all coſts and damages to be awarded for the 
“ ſame delay of execution.” S822, 


5. 
George the Third, &c. To the ſheriffs of London, 


greeting: We command you that you have the body 
of C. D. detained in our priſon under your cuſtody, 
as it is ſaid, under ſafe and ſecure condudt, toge- 
ther with the day and cauſe of his being taken and 
detained, by whatfoever name he ſhall be called in 
the ſame, before Alexander Lord Loughborough, our 
chief jultice of the bench, at his chambers, ſituate 
in Serjeant's Inn, Chancery: Lant, immediately after 


& the 


as. 8 8 14 Py 


an. —— a% PIFY «ai a —_w na... 


th. a ans An I oe Coe oe” oa - 


bo 


the court below, and becoming bail for the defend- 


Habeas Cozpus. 15 639 


the receipt of this writ, to do and receive all and ſin- 15 
gular thoſe things which our ſaid chief juſtice ſhall 0 
then and there conſider of him in this behalf; and have | _ "0m 
there then this writ. Witneſs Alexander Lord Lough- To bear tete in [ha 
borough, at Męſiminſter, the xgth day of Tunes? in the term. fl 
22d year of our reign. = 
London. ha. corp. for C. D. to do and. receive re- Prarcipe, | 1 
e immediately. 85 ing 


7 K. Attorney. | 


To be. taken to the hots office, pay 
judge's allocatur and ſigning 5s. 44. ſeal 7d. take 
ſame to the office where the action is entered; and if 
but one cauſe, and above 10/. pay 4s. 10d. for the 
| allowance, fee to the judge 21. 4d. 5 
If it be brought to remove a cauſe out of the in- . How to procee 
fetior court under lol. then bail muſt be put in, and ces to be made 


two days notice excluſive given for their coming into of habeas corpus. | 


ant, in order that the plaintiff's attorney may have 

an opportunity of enquiring into their ſufficiency, 

and upon their entering into a recognizance, before 

the judge, for the payment of the debt and coſts, 

then the judge will order the allowance of the writ. 

Db pon the bail being allowed in the court below, How to proceed 

the firſt ſtep the plaintiff's attorney takes, is to apply inc ene, 

to a judge for a rule, for the defendant to put in bail 

thereon within four days, if in term, if in vacation, 

ſix days; pay for ſame in term 1s, in vacation 29. 

ſerve defendant's attorney with a copy thereof, and 

if he does not put in bail within the four or fix days 

next after ſervice, nor take out a ſummons for him 

to put in bail, which he may do, then the plaintiff 

may ſuc out a writ of procedendo. R. 13& 14 Car. 2. 7 | 

| Upon obtaining certificates, that no bail is filed from _ 

each judge, which certificates are to be delivered to 

the prothonotaries clerk, before the figning the pro- 

c:dendo, pay each conivcate 44. e 
N. B. This practice is ee wich very g A / 4 


— uh pet 


inconvenience, and this court has ſuffered mock ro the | mo | 
| nience O07 tne 
ZE rom the not being able to obtain theſe certificates ice of this 


in court. 
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Ball- piece. 


Habeas” Tozpus. 


in caſe the judges are out of town, by which means 
the K. B. has moſt of this buſineſs, for there the at - 


torney figns the procedendo at his peril, and as no- 


How to proceed 


for defendant. 


tice is to be given of ſuch bail being put in, ſurely 
there can be no reaſon for a. certificate, that none is 

put in. = 
+ But if the defendant. puts in his bail, then bet is 
to apply to the ſheriff, &c. for a return of the habeas | 
corpus, to annex to the bail- piece, as it may appear 
what the cauſes are for which defendant is arreſted : 


This being done, apply to Mr. Underwood, who will 
| fill up the bail-piece, and attend one of the judges to 
put them in; pay judge 75s. 6d. in vacation, and 5s. 
in term, prothonotaries fees 25. Mr. Under wood 
32. 46; tor bis attendance. 


Recognizance of 
ball. 


Lenden, Habeat corpus for Richard Roe, at t the foit of John 


I The bail re Jeon Denn, of Cheapfide, | London, gentleman, 


In the Common Pleas. 


Mic baelmas Term, in the 1005 Bar: of the reign of 
King Cecrge the Third, 


to wit, J Doe. in a plea of ret} als on the caſez damage 494. S 
oath for 201. 


and 8 
7. 0. Peſendant? 2 Richard Fenn, of the ſame, gentleman, 4 
Atiorney. 4 Each of the bail in 4:4. | : 


| Takes: Ee. 


8 . 5. If the defendant.) joins, Sha the batt are 
. | bound in the ſum ſworn to, | 


« You John 1 and Richard beit are ball 
« Richard Roe, at the ſuit of John Doe, and ac- 
« knowledge to owe to the ſaid John Doe the ſum of 
40l. upon condition that the defendant de appear to 4 
new original, to be filed in the court of Common 
Pleas within two terms, and if he be condemned in 
the adlion, he ſhail pay the condemnation money, or 
render his body a priſoner to the Fleet; and if he 


« fails ſo to do, you 7 the batt. e undertake t to do 
hs it for pam,” 


| cognizance is taken for the debt and coſts, and not 
do render. Vide Stat. 19 Ges. 3. c. 70. / 6. 


additions, the time when, and the Judge before 1 


In the Common Pleas, 


judge's clerk for a rule for better bail, which is re- 
turnable in four days next after ſervice, a copy of 
| Which is to be ſerved on the attorney for the de- 


„ can iſſue. 
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17 the cauſe returned de under 1010. then the re- If under 10. 


3 
— Fant — — 
—— IC WY” 
_ —_ 


When the bail is put in, notice in writing is to be When bail i put 


given to the plaintiff's attorney, of the names and in, how to pro- 


ceed, 


whom the ſame is put in. N. Hil. 13 & I4 Car. 2. dd» Wh 


John Dee nick Richard Bin 
Take notice, that ſpecial bail was this day put in Notice of bail. 


upon the habeas corpus iſſued in this cauſe, before 
the Honourable Mr. Fu/lice Gould, at his cheaters,” - 
in Seryeant's Inn, Chancery Land, London, and the 
names are John Denn of Cheapfide, London, Gentle- 
| man, and Richard Fenn of the ſame, Gentleman, 
Dated, . © Yours, Te. © 
To Mr. N. T. Attorney A. X. Attorney for the 


for the plaintiff. | the defendant. 


16 the plaintiff's attorney does not ike the bail, he If plaintiff does 


ſte not like the bail 
may (inſtead of entering an exception) apply to the nar gag 


proceed, 


fendant : if the bail do not juſtify within the four 


days (provided there are four days in the term left) 
| then you may apply to the judge before whom the 
{ bail are put in, for his i 


cate of their not hav- 
ing juſtified, pay 4d. take ſame to the prothono- 


| aries with your writ of procedendo (which you will 
+ makeout), and the clerk will lien it: the form of 
| Which ſee hereafter. 


If there are not four days it interm after rule Grind, Ir there are not 


| then notice muſt be given to juſtify on the firſt day fo one a „„ : „ | 


of the next term; which being done, 1 no procedendo © 


N. B. Plaintiff 90 take out his BER for better 
bail, and berre . within _ days N ſuch 


Ft 125 . Take 
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Novice of juſ- Take notice that the' bail already put in for the 
 Kcation, defendant in this cauſe, upon the writ of habeas 
corpus, and of whom you have had notice, will, on 


Monday next, juſtify themſelves in open court, as 
good and ſufficient bail for the {aid defendant. 


Yours, Sc. 


Two days notice This notice muſt be given two o days, excluſive of 


of juſtification. the day of juſtification, and defendant may add to 


the bail already put in, but care is to be taken to 
purſue the new rule in that caſe, of M. 20 Geo. 3. 


p. 180. Make affidavit of the ſervice thereof, and 


ſpeak to Mr, Underwood to get the bail-piece of: the 
judge's clerk to take to Veſiminſter; pay him his fee 
of 3s. 4d.; give brief to a ſerjeant 10s, 6d. ; in the 
evening draw up rule for the allowance at the ſe- 
condaries, and ſerve copy on plaintiff's attorney. 


Rule of Hil, 13 That writs of habeas corpus, directed to the infe- 


© 14 Car. 2. rjor courts of London, Weſtminſter, Southwark, and 
congerning bails 


aon hab, corp. other courts within five milzs of London, may be re- 


turnable immediatè. And if the defendant intendeth 


to be bailed, then upon, or within four days after 
allowance of the writ, the day of which allowance 


being indorſed by ſuch officer as allows the ſame, 


Notice of bail on the back of the ſaid writ, notice is to be given in 
£1 alt ve weng. writing of the names and additions of the bail, the 


time when, and the judge before wbom the ſame is in- 


tended to be put in, to the plaintiff or his attorney, or 
him that cauſed the plaint to be entered, or if none 


can be found, then notice of the premiſes to be left 
in writing with the chief clerk of the inferior court, 
or his deputy, by the party that tenders the bail, or 


his attorney, and oath made thereof, a. get PA the 


bail not to be taken, and a procedendo granted if de- 


If no bail be put fired, before bail excepted: That if no bail in ſuch 
in within eight 


caſes be put in within eight days after habeas corpus al- 
days after hab. 

corp. allowed, lowed in thoſe courts, when it is returnable zmme- 

a procedendo diatè, a procedendo may be granted by any judge of 

this court, if deſired, before bail taken; and if bail 
be taken in the abſence of the plaintiff, or his at- 
torney, the ſame is to be taken ge bene eſſe; and it 


may be granted, 


no exception be taken within twenty days after the 


bail 


Habeas Corpus, „„ 


hail, taken, notice having been given as: aforefaid, | 1 9 N 
then the bail to be delivered out to be filed. | 
That if a bail upon à habeas, corpus be taken be- Bail on hab; 


fore 2 judge at his chamber, and not diſaſſented un- core. to be filed 


h 
to, if not filed within four days after the twenty 8 


days, a procedends may be granted upon certificate that dass. 
it is not filed: That in 1217 time the plaintiff in the Rules may be 
inferior court may ſpeed the defendant, to put in given to put ia 
and file his bail by rules given in the bill of pleas ; 

and if not filed according to the rules upon certifi- 


8 cate thereof, a procedenda to be granted. Did. 


That all writs of habeas corpus, returnable in 
court, be. returnable at a day certain. 
That upon bail taken of perſons in cuſtody, the Bail taken of 


5 judge's clerk to deliver the bail to the prothono- Ferſons in cole 


tod, t! e 
tary to be filed, if aſſented unto; and to that end the e e ate 


prothonotary's fees to be depolited ; but the priſoner the bail to the 
not to be diſcharged until the bail be allented unto, e 
or over- ruled in open court. Did. 
If there are more cauſes than one en bail 

muſt | in that caſe be put in for the whole. Salk. 352. 

The defendants cannot nonpros the plaintiff for cannot nonpros. 

want of a Aber en, be not being bound to fol- 

low him. 


When bail is put in, the plainti® may, if he How to declare. 


means to follow the defendant, declare againſt him 
de bene eſſe, or if juſtified (in chief), and all the pro- 
ceedings are de novo, for the record is not removed 
on a habeas corpus, as it is on a certiorari. Salk. 35 2. 
But ſuch declaration is to be delivered within two 
terms. Barnes 90. Vide the recognizance, In this 
court it has been held, that on a certiorari, though 
parties were at iſſue in the court below, yet plaintiff. 
mult declare de nova, Barnes 345. Turner v. Bean. 

The declaration is exactly in the ſame form as 
others, therefore no nced to inſert it here, 


If a cauſe be removed by habeas corpus out of the If removed «: uh... 


2 of the conrts of 
courts of Canterbury, Southampton, Hull, Litchfield, Cante-bury, Sc. 


or Pool, and the action be tranſitory, it muſt be laid bers vende 18 


in the county wherein ſuch city or town is, as Kent, to be 1-49, 


1 e if Wk, e or Doi ſet, = 
| Lt 2: ] take 


* 


* 
. 
18 
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When to plexdl, I take it that the defendant is to plead to the de- 
Ds Elaration within the ſame time as others, but he is 
not in any caſe intitled to an imparlance, unleſs b 
ſpecial leave of the court, or judge, although decla- 
1 ration be delivered the laſt day of the term. 
Defendant waa Defendant, whilſt a feme ſole, was arrefted in the 
33 7 palace court, and a day or two after the arreſt mar- 
the plaint mar- Tied, and then removed the plaintiff by habeas cor- 
ries, and after- pus into this court, and pleaded her coverture in 
boned, woe | abatement. Rule made abſolute to ſer afide the 
ER plea, upon hearing counſel on both fides. Barnes 
: Moved for a precedends to Boſton Borough Court. 
Habeas Corpus to remove the cauſe being brought, 


after interlocutory judgment in the inferior court: 


| Cur. thought it too late after judgment, and made 
the rule tor procedends abſolute. Myate v. Markham. 
Barnes 221. The contrary is the practice, and ſo 
determined in 2 Burr. 759. Cox v. Hart, The in- 
ferior court allow it any time before jury ſworn, and 
ſo there determined notwithſtanding, 21 Fac. 1. 
= It an aQion be brought againſt a feme covert as 2 
pole trader, ſuch action cannot be removed by habeas | 


corpus from the city court, 2 Black, Rep. 10600 i 


Pope againſt Vaux and Wife. If it is, you may move 
UF: "oo" 888 
| If the cauſe ie Upon an habeas corpus to remove a cauſe out of an 
only gms? inferior court, a procedendo ſhall be awarded, if it ap- 
below, not to be PEars that the action is maintainable there only. 
EE” Ng TT GEE. 
The court vill On a return of a bye-law, the court will not enter 
| not enter into 2 into the validity of it, in order to grant a procedends 
1 55 5 (except (reep in London); but plaintiff muſt declare here, 
e and defendant may demur, if he has objections. 
11 20 Gion be In an action againſt two partners, if one brings 2 
5 ayes — habeas corpus, and puts in bail for himſelf only, plain- 
| and dne brings « tiff {hall have a procedendo, Fry v. Carey. Str. $27- 
| hab, corp, the plaintiff hall have a procedendos, Bones ; 


2s „FF 


| Habeas Coꝛpus. . 


Frequently plaintiffs in the mayor or ſheriff's 17 the aQtion de 


courts, London, bring debt upon the cuſtom, in or- in ide courts of 


; Londen in debt, 
der to ground an attachment, and after removal the zud che wail a 


plaintiff cannot declare in ſuch action in the ſupe- removed after an 


rior court, in debt, becauſe his debt may ariſe on usenment dil 


| 3 15 . ſolved, how to 
ſimple contract; therefore, in order to enable him to proceed, if the 


declare in ſuch action, he muſt move the court in -Aion cannot be 


term for a rule to ſhew caule why a procedendo matntained ig 


ſhould not iſſue, unleſs the defendant will ac- 1 
cept a declaration in caſe; and if the defendant 
ſhould not agree to accept ſuch declaration, the 
court will grant a procedende; if in vacation, it's 
done by a judge's ſummons. FF 


Procedendo. 


1F the defendant does not put in or Juſtify his 
dail in due time as before ſaid, then iſſue the follow- | 
| ing writ of procedendo. I CE et as 


Seorge the Third, c. To the ſheriffs of Landon, Writ of KEY 


greeting: Although we lately by our writ com- dendo. 
manded you, that you ſhould have the body of C. D. 
detained in our priſon under your cuſtody, as it was 
faid, under ſafe and ſecure conduct, together with 
the day and cauſe of his being taken and detained, by 
| whatſoever name the ſaid C. D. might be called in 
the ſame, before Alexander Lord Loughborough, at his 
chambers in Serjeants Inn, Chancery-lane, immediately 
after the receipt of that writ, to do and receive all and 
ſingular thoſe things which our faid chief juſtice 
ſhould then and there confider of him in that bebalf; 
yet for certain cauſes in this behalf ſpecially moving 
our juſtices of the Bench aforeſaid, at W.fminſter. * 
We command you, and every of you, that in all 
plaints and ſuits againſt the ſaid C. D. at the ſuit 
of A. B. in our court, before you, or any of you, 
now depending undetermined, you proceed with 
what ſpeed you can, in ſuch manner, according to 
the law and cuſtom of our kingdom of England, as 
you ſhall ſee proper, our ſaid writ to you firſt there - 
V 1 t 3 5... . noe. 


G46 | ' Habeas Eoppits, 


upon direted to the edhtrary i in any wiſe Dot 
withſtanding. Witneſs Alexander Lord Lougo- 
borough, at IW: eſtmin Her, the 28th day of Nove: ben, 


in the twenty- fourth year of our reign. 

Io be ingrofled on a 25. 64. ſtampt parchment, 
we and to be ſigned by prothonotary ; pay 13. 4d; ſeal 
3 5 74. allowing 6s, 10d. attorn ce below, . 44. 

1 175 If the bail ſurrender the 155 apply to Mr. 5 
dir uod for that purpoſe, who will attend with 
the bail- piece before a Judge, and get ſurtender 
made; pay him 59. 4d. 3, Judge” 8 fee 1 in term 12s. 5; 
"ft vacatioir 135.; and Notice muſt, be given of fo | 
furr ender, dut no affidavit or exone! atur ccc 


Directions to the Inferior Courts. 


Av" a habeas corpus, and prodedendo, muff if di- i 
__ properly to the inferior courts, Vn uch £4 4h as | 


: . can collect are as follow : © > ad 
Mere con, 2 the mayor, "alderiney, a and 7 5 15 London. 
London. 2 J —_—” 2 
Sheriff's court of, "To the heriffs of the aty of London. 204 bob nam 
to. 
Markkalſea, 75 the judges of our court of our palace of” Weſtmin- 


ſter, and to each of them, greeting, = 
it in ſheriff's H it's in the ſheriff”'s court of any county, lie it - 5 
court in the the ſheriff," as Mid eſex, Berks; Oxtord, Sc. 


county. 


Stepney. CIT 2 the Hetvbard of of our cout 25 record, within the a- 

e org v7 Step ney A Hackney in the county of Mid- 
Aieſes; Dartlets OY Tiberties® the f ſame, and alſo 2 the 

e Bs; 22705 ff of the fd liberty, and to either of them.” 

| Marthal. 1 1 5 the 2245 0 5505 M. ſhatſea be . Us. | . 


VE ES; 


ben. 2 0 majors Amen, dd bet a hour 
Ok [to the mayaxand conſtables, keepers of 1 the 
@pl e af th be ts city, aud alſo tothe baiiiffs, mayor, aid 
fs SARS af, the ſame 2 e, court e T olley..., 
Bath. ; To the may 205 Jer, ng 27 40 ments and juſtices gf \t! 5 
445K Bath 34% 4% 4 county, of (Nr and to. Arras 


HREM 1140 407 91 *5 1 4006 * 1019 Ws UL 2 | 
To th r of the 


Besford. 5 ? mayor, alde er nen; burgdfes? and recorde 
e town of Banne in the rounty of Bedford, 


To 
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d mayor, alder men, and burgeſſes 97 the. town of Beverley, 
W ey, in the county of York, 
To the bailiff and burgeſſes of the town if Bucking: Buckingham, 
ham, in the county of Buckingham, 
To the mayor, recorder, and burgeſſes of the oro 8 St. Ed- 
of Bury Saint Edmonds; in the county of Suffolk. e 
To the mayor and bait! DE of the town of Cambridge. Cambridge, 
1 the fleward of the ! tberty of Thomas by Divine Canterbury, 
Providence, ar ehbiſhap of Canterbury, 1 the court of 
his palace within the city of Cantzrbut Yo ; 
| To the mayor and bailtff's of Ou, city of Exeter, 777 Exeter; 8 
Ihe county of. Devon, ad to the bail, CH ens, Grd 
prove/is, of the fame city... 
To the mayor, ulder nen, and egg f th: city of Hereford, 
Hc-reford, | 
To the mayor 4 ang ca- te, g 5 of the biroy nue 
Hertſord, in be. county of Hort: ord, aud alſo 4% the 
fleward of our court of rec: rd there. 
| To the mayer and ſher fs of. our 10709 and co uy Thi don upon 
Kingſton upon Hull, in the county of York. _ mY 
To the bailiffs and fleward of our court of our t:ibn Ditto noon 
of Kingſton upon Thames ; and in the nb/ence of the ee 
aid fleward, to the 222 and recorder of the ſome | 
town, or any two of them, 1 
To the major, ſher H, and citiz: ens, of the city 77 incola, 
Lincoln. 
To the bailiffi, burgeſſn, and iti rens of 180 city of Litchfield, 
Litchfield. | 
T0 the mayor and 3 of our tatun o borough pf 72108 Lynn, 
King” s Lynn, in the county if Norfolk. 
To the fieward of the dean and chapter of the col Site in's fe 
giate church of Saint Peter, Weſtminſter, / the hurt e 
If their liberty or precincts of Saint Martin's the (3 reat, 
in London, and the conſtables there. 
To the mayor, aldermen and burgeſſes of the borough * Newby, 
of Newbery, in the county of Berks. 
To the mayor and bailiffs of the town and borough 75 Northampton, 
Northam pton, in the county of Northampton. 
To the mayor, atderingn, and Paris of the county o, of Norwich. 
the city of N orwich. 
Tt 4 by T2 


| Portſmouth. 


Haheas Coꝛpus. 


To the mayor and bailiffs of the city o Oxford, in 
the county of Oxford. iP * 7 7 . 


To the mayor, aldermen, and burgeſſes * the town of 


| Portſmouth, 


Southampton, 


Woodltok, 


redificandum. 


| Hab. corp, ad 
| ſatisfaciendum. 


To the mayer and bailiffs of our town of South- 
ampton. 

To the baili of the reverend father in Chriſt 

bord biſhop of Wincheſter, of his liberty of 3 
and Taunton Dean, in the county of Somerſet. 0 
To the mayor and recarder of our borough of Thet- 
ford, in the county of Norfolk. 

Wells, borough or city. To the feward or bailift 
| of our court of our pleas, granted to the reverend father 
in Chriſt, biſhop of Bath and Wells, held at the 
Guildhall, within the city and borough of Wells, in 5 
the county of Somerſet. 

To the mayor of the town of New Woodſtock, in ; 
the county of Oxford. 1 
20 the mayor, recorder, and aldermen of our city of 
Worceſter, and to every, &c. 
* * the — alder men, and her , fi the city of 

or 5 


This writ als is ; iſſued where a witneſs is con- 
5 fined i in priſon, directed to the marſhal, ſheriff, &c. 
in order to bring him before the court where the 


cauſe is to be tried, to give evidence on the part of 


the perſon who ſues it out, and is called an habeas 
corpus ad teftificandum, the form of which, and the 
mode of obtaining it, ſee in page 40. 
It is alſo made uſe of by a plaintiff in this court, 
where his priſoner has removed himſelf, after de- 


claration, to the King's Bench, in order boy bring ” 


| him here, to charge him in execution upon judg- 
ment obtained, and it is called an'babeas corpus ad 


atisfaciendum, to ſatisfy or make ſatis faction to the 5 


laintiff, the debt and damages by him recovered; 
which being obeyed, the court commit him again. | 
to the cuſtody of the warden, there to fee until 1 
be make ſatis faction, 5 


This | 


Habeas Coppus, 


| This writ is always made returnable on a day 


certain, as the priſoner cannot be committed in 
execution but by the court, whilſt they are ſitting. 


A habeas corpus ad ſatisfaciendum may iſſue to the ; 
warden of the Fleet, or the keeper of any inferior 


priſon, of a liberty or franchiſe, returnable in court 
at a day certain; and the number-roll of the judg- 
ment to be indorſed ypon the writ by the attorney 


who ſues it out; and ſuch writ thall de a good 


cauſe of detainer. : R. Aich. 1654. 


He corp. ad ſatisfa. in 


cale. 


e 5 
warden of the priſon of 


the Fleet, greeting: We 


command you, that you 
have before our juſtices 
at W:/tminjter,on Weaneſ- 
day next after the mor- 
row of All Souls, the bo- 
dy of C. D. under ſafe 
and ſecure conduct, de- 
| tained in our ptiſon un- 


der your cuſtody, as we 


are informed, together 


| with the day and cauſe 
of his being taken and 


detained, by whatſoever 


name the ſaid C. D. is 
there known, to ſatisfy 
A. B. 251. for his da- 


mages, which he has 
ſuſtained, as well by not 


p performing certain pro- 


miſes and undertakings 


lately made by the ſaid 

C. to the faid J. at M. 
min/ter, in the county of 

| Ai idaliſex, as for his colts, 
And charges by him laid out, about his ſuit, 2 hal, 
beha 


Ha. corp. ad Kab. in 


debt. 


George, &c. To the : 
warden of the priſon of 
the Fleet, greeting : We 
command you, that you 
have before our juſtices 


at Meſtminſter, on Wedneſ- 


day next after the mor- 
row of All Souls, the bo- 
dy of C. D. under ſafe 
and ſecure conduct, de- 
tained in our priſon under 
your cuſtody, as we are 
informed, together with 
the day and cauſe of hie 
being taken and detained, 


to ſatisfy A. B. as well a 


certain debt of 25/. which 
the ſaid A. B. in our 
court, be fore our juſtices 
at 2 e/iminſter, recovered 
againſt the ſaid C. D. 
as alſo 107. for his da- 
mages, which he ſuf- 


tained by reaſon of the 


detaining the ſaid debt, 


as for his coſts, 
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Habeas Corpus, 


behalf, whereof the ſaid C. is convicted; and fury 
ther to do and receive what our 0 court ſhall then 


and there conſider of him in-this behalf; and have 
there then this writ. Witneſs. 9 Lord 


Loughborough, at Weſtminſter, the 28th day of No. 
vember, in the twenty-fourth.. year of our reign, 


Pay prothon.. ſigning. 45-48. ſeal 7d. at the Fleet 


95. 4d. ſecondary 9s. tipſtaff 10s. G. 
You ſhould. have the roll in court, and the "6 


condary marks thereon the hg; corp. and commitment 


* the 8 in the or the © en. 


3 
? 


ww Ms - 


- Paupers, 


- PAUPER, is a perſon Gig: to > he, by the law, 
ſo poor and indigent in his circumſtances, that 
hes cannot diſpend the uſual charges t to recover bis 
fight, either in latu or eguity. 


It appears in very early times, viz. 1495, that 


poor per ſons having any claim to lands, or other 
right, were frequently obliged to drop the purſuit 


thereof i in a court of /aw or equity, the expence be- 


ing too great for them to bear: This being a great ; 
grievance to the ſubject, and in order that men 


ſhould not be ſtripped of their legal poſſeſſion and 
right, by the Stat. of 11 H. 7. c. 12. It is enact- 


ed in the following words, lk deſerve to be writ- 


ten in letters geld, viz. Prayen, „ the Commons 


in this preſent Parliament aſſembled, that where 


„the King our Sovereign Lord, of ER moſt gra- 


« cious diſpoſition, willeth, and: intendeth indif- 


ferent juſtice, to be had and miniſtered accord- 


ing to his common laws, to all his true ſub- 
«6: jects, “ 4s well to the poor as rich, which poor 

„ ſubjects be not of ability nor power to ſue. ac- 
« cording to. the /aws of this land, for the redreſs 


„ of injuries and wrongs to them daily done, as 
5 well concerning. their perſons and their inherit- 
e 8 66 MILES 
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* ance, 28 other. cauſes ; - for. Saks whereof, on 


| „ behalf of the poor perſons of this /and, not able (o ; 
«6 . ſue for their remedy after the courſe of the common 
by „ law, be it ordained and enacted, That every 


© poor perſon or perſons, which have or hereafter 
90 ſhall have cauſe of action, Cc. ſhall have ori- 


* ginal writs, Cc. nothing taking for the ſame, 


4 counſel, attornies, and all other "officers requiſite 
and neceffary for the ſpeed of the ſaid ſuits to 


4 „ be had and made, which {hall do their duties, 


ce 


without any reward: for their e bel, 10 


+ 12 buſmeſs i in the lame.“ 13 


It is not ſettled how much the poor 1 is 


to be worth by this act of parliament, but the 
courts of juſtice have fixed the ſum to be under 


S hve pounds, ( except wearing apparel, and his right 


o the matter in que/tion) Lil. Prac. Reg. 633. 
| Therefore if the plaintiff is ſo poor as above How | to ſur, 


ſtated, he muſt petition to one of the judges of this 


court. to be admitted to ſue in forma pauperis; and 


if he has begun the, ſuit, and not able to .carry 


on the ſame, yet he may, after petition, be admit- 


ted. Ingroſs it on a treble 6d. ſtampt paper, an- 
nex alſo the afndavit thereto on treble 6d. then 
5 take ſame to the judge s Chambers, and after oath 
is made thereof, the clerk will make out an order 
| thereon ;, pay bim 27. 6d. The form of the © peti= 

5 tion and affidavit are as follow : 33 


— 


In the 93 „ GY B. bug. 
ty N 3 D. defendant. 


Tr he Rig 10 brad Alenandur, 7 Lough- 


1 

10 1 Lord Chief Ful ice 7 hi ee 

Court of Common Pleas, _ 

£79539” 095-17T he humble Petition of A. B. 
e 1 


debted unto your petitioner in the ſum of fol. for 
. the work and labour of Jour” petitioner, done for 
the 


That the ſaid defendant f is and: Bands juſtly in- If the sien is 


not begun, then 
ſay, „ And your | 
petitioner hath 
not as yet com® 
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— any ac- the ſaid defendant, at his requeſt ; and your —" 
tion again? him, tioner hath commenced an aQtion againſt bim for 
g unable, 
e. the ſame. I 
That your petitioner finds bimſelf unable to 
carry on the ſaid cauſe, on account of his extreme 
Poverty, 2 * by the affidavit hereto annexed. 


* Your petitioner therefore 

( moſt humbly prays your 

_ « Lordſhip, that he may be 
admitted in forma pauperis, 
6 to proſecute his ſaid ac- 

4 tion, and that J. C. B. eſq; 

„ may be aſſigned to him as 


1 humbly conceive that 
the ſaid petitioner hath |} 
good cauſe of action a- 
 gainſt the above-named 
FC. D. and humbly accept 
do be his counſel. | 


A" e attorney, to profecute bis _ 

« ſaid ſuit, —— 

C And your petitioner al 5 

66 ever prays &. 1 . 

. — IR AB. age-'C, D. Ts 
 Aﬀedavitt— I. B. of, Ge. yeoman, maketh oath and faith, 


That he is not worth five pounds in all the world 
| (fave and except the matters in queſtion in this 
cauſe, and alſo his wearing apparel). 


„ his counſel, and A. G. his 


: To pay no fees, The pauper, upon the order being made, may = | 


* ſue out his writ without ſtamps, pay no fees to 

any of the officers ; no ſtamps are uſed for the re- 

cord, venire, or hab. corp. nor do you pay for ſetting . 

dawn the cauſe, or return of hab. corp. _ 
Unleſs be reco- But if you recover a verdict, the officers take the 
| vers Fl. or more. court fees, and in them they include. paſſing the 
record, c. if above five pounds, the pauper be- 

ing by them deemed dives. The declaration is in 


the common form, to which you annex a copy of . 


the petition, order, and affidavit, and deliver to de- 
fendant's attorney. If the defendant brings error, 

15 you muſt pay the clerk of the error his fees 
Obſervation, To conſider the mode upon which this act of the 
By 11 H. 7. is confiryed, every man who has hu- 

many muft feel for the pauper.— The law hath 
pro- 


farthing, upwards of 41. when he is admitted to ſue 


' would induce them to alter this mode, as they 


was the intention of the legiſlature, 


or attorney, or make any contract or agreement P49 to counſet 
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provided, that a man who is not worth five pounds 
in the world, ſhall ſue without the payment of fees, 9 
on account of his extreme poverty ; yet he, in the firſtt | Wh 
inſtance, pays a duty to the king of 3s. and for ; 
the judge's fee 25. Gd. oath 15. ; then if he obtains 
2 verdict for above 5. he is to pay court fees, 
21. 16s. 84. and paſſing his record at leaſt 1/.; that 
upon the whole he is to pay without receiving one 


on account of his extreme poverty, befides 75. 4d. 

ſor ſigning his judgment. 
I think, if the judges knew this to be a fact, 
there could be no doubt but that their humanity 


might make a rule upon the attorney for the plaintiff 

(in caſe of a verdict, and he receives the debt and coſts), 

that he pull pay to every officer their fees, or be liable to 

be firuck off the roll on complaint made; or permit the 

_ defendant's attorney to pay them to the prothonotaries for 

| the w/e of the ſeveral officers; and if a reference was 

had to the ſtatute, I have no doubt but that ſuch 

The plaintiff may, at any time pending the ſuit, 

_ petition to proſecute in forma pauperis. Andr. 30. 
If the party give any fee or reward to his counſel No fee to de 


with them, he ſhall from thenceforth be diſpaupered, * ele. 
and not afterwards be admitted again in that ſuit to 
proſecute in forma pauperis. He is not liable to Not liable to pay = 
pay coſts, but be in the diſcretion of the court, co. 
whether he ſhall be puniſhed or not. Stat. 23 H. 8. 
2 Salk. 506. But Holt ſaid, there is no officer to 
whip him, nor did he ever know it done. biet. 
He is not liable to pay the coſts for judgment as Nor for judg- 
in the caſe of a nonſuit. 3 ls. 24.; nor to pay ment. as in the 
| the coſts before he brings a new action, if it does © fa nonſuit. 
appear that he has not been vexatious. Sir. 8 8. 
If he has been vexatious as giving fix notices of May be diſpau- 
trial, and not proceeding, the court will diſpauper Pered, if rea- 
bim, but not make him pay colts, bid. 98 3. des 


Paupers. 


A perſon, admitted in forma pauperis, can only tus 


in that cauſe for which he is admitted; fo that - 


any other cauſe, ariſes, he muſt be admitted again de 


novo, et ſic toties quoties. Lil. Reg, 633. 


A pauper ſhall not pay coſts, though diſpaupered ; 


if taken | in execution for coſts, he ſhall be diſcharged 


upon motion. Fort. 320. 1 Rell, Rep, Bi. 
It has been denied to a defendant to defend in, 


forma pauperis, in this court, Barnes 328. 3 : likewiſe, 


= "oy. lately by Mr. J. Could. 


How to con- 


ſolidate, | ; 


* Barnes 176. 


Conjldetn of Actions. 2580 


15 cheek be two or more [addons W upon. 


the ſame policy of aſſurance againſt the under- 

writers, or two or more ejectments on the demiſe of 
the ſame leſſor of the plaintiff for the ſame pre- 
miſes, and they proceed ſeparate, the defendants _ 
may apply to the court by way of motion to con- 


ſolidate ſuch actions *; if in term time, it is a rule 
to ſhew cauſe, if in vacation, by way of ſummons, 


before a judge; and upon their undertaking to be 
bound, and concluded, in all the actions, by the 
fate of the verdict in the action brought againſt the 
firſt defendant, and to bring no writ of error, the. 
court will ſtay all the proceedings in the laſt actions, 


until further order; but all the rules muſt be paid 
for ſeparate, as alſo the ſummonſes and orders there- 


on; and if the verdi& turns in favour of plaintiff 
to the ſatisfaction of the judge who tried the cauſe, 
the plaintiff may proceed to tax his coſts on that 
_ verdict, and get the defendant's attorney to attend 
the prothonotaries, who will tax the coſts in the 
other actions, which if complied with. (as is uſual), 
and they are not paid with the debt; move the 
court upon an affidavit of the facts, for leave to en- 
ter up the judgment, and take out execution there- 

on; and that the prothonotary may tax the coſts 
in all the cauſes, and for the coſts of the application; 
one ſtamp for the affidavit iS ſufficient, which the 


court 
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cdurt will order, after the coſts are taxed, they are 
to be paid within a limited time, if not, ſign the 
Judgments upon a double half-crown ſtamp, and 
take out execution thereon ; you pay for n 
rules, and e 8 fees are not hxed. 


7 Als Ly Death. 


'T H F general role: to be obſerved in this caſe i is, 


that where the death of any party happens, and yet 
the plea is in the ſame condition as if ſuch party 
were living, there ſuch death makes no alteration. 
or abatement of the writ, 10 Mod. 2 8 Gi. SF 


442. 


% judgment, and before final judgment obtained, 


« the ſaid action ſhall not abate therein, if ſuch ac- 
cc. 


e tained by the executors or adminiſtrators of ſuch 


*. defendant, and a fare Hane may be had there- 


cc On. . 
That if: 8 be two or more plein or de- 


c fendants, and one or more of them ſhould die; 
cc if the cauſe of ſuch action ſhould ſurvive to the” 


„ ſurviving plaintiff or plaintiffs, or againſt the 


“ ſurviving defendant or defendants, the writ or” 
„ action ſhall not thereby be abated; but ſuch. 


“ death being ſuggeſted upon the record, the ac- 


tion ſhall proceed againſt ſuch defendant or de- 


« fendants ſurviving.” [bid. 


By the ſtat. 17 P26, 2. K. 18. it is EET eee 


i ee i e 


*. plaintiff happen to die after an interlocutory 


tion might be originally proſecuted, or main- 


„That the death of either party between verdict party between 


“ and judgment, ſhall not be alledged for error, ſo 


„as judgment be entred within two terms after 
len verdict , 


If either party die before the affine: it is out of Death before af- 
ſize, ſuit abstes, 
fter the 907. 


the ſtatute; but if after the aſſizes, though before! 


trial, it is no error; for the aſſizes is but one day got. 


in law. Salk. 8. Ml. 21. 9. Ld. Raym. 1415. If 
1 I: - e RIOT 


verdict and judg- 
ment, not error, 


656 Abatement by Death. 

after verdict, and before the day in bank, the 
plaintiff dies, and the defendant ſigns judgment the 
ſecond term after the verdict, this is within the 
ſtatute, and the ſame as if he had entred 3 : 
5 on the roll. Sid. 385. 1 Fils. 302. 7 
Fjetmen An ejectment againſt baron and feme, after ver- 
Sa for the plaintiff, baron dies between the day 
| between the day of niſ privs and the day in bank; adjudged that 
of ni6 prius and the writ ſhould ſtand good againſt the feme, becauſe 
pe apbor gr "*it is in the nature of a treſpafs, and the feme is 
5 againſt her; ſo if the wife had died, the baron 
| ſhould have judgment entred againſt him. Cro. 
ac. 356. Cro. Car. 509. Roll. Rep. 14. Moor 469. 


charged for her own act, and the action ſurvives ; 


| If femetakes If a feme ſole plaintiff after verdict, and before the | 


| buſband afier day in bank, takes huſband, ſhe ſhall have judg- 


dies, the ſuit 


| fore the day in ment, Cro. Car. 232, but 2 fer fe. muſt be ſued 


bank, the ſhall Out before execution. 
| have judgment, bot a ſei, fa. muſt be ſved. 


| Ifpendingans® Tf pending an argument on 2 ſpecial verdif, 
goment, plaintiff and the court takes time to conſider thereon, the 
does not abate, Plaintiff dies, the judgment will be ordered to be 


ee ntered up as of the term in which judgment ought 5 
Ry if defendant to have been ſigned, 1 Burr. 226. ; the like may 
1 de done if the defendant dies. Ibid. 147. 4 Burr. 


2277. Yet his repreſentative muſt ſue out a ſcire 
facias before he can have execution; and if execu- 
tion is executed without it, it ſhall be ſet aſide, 
bY and the money levied returned. 1 Vi. 302. 
A feme ſole can- A fame ſole cannot abate her own writ by mar- 


not by marriage 


riage, for this would be taking advanta of her 
; TO 1 —_ act. 2 Roll. Rep. 53. F = 
If ſhe in ined, and Tf a feme ſole is ſued, and after ſhe takes a ROSA 
8 band, it is no abatement of the writ ; ; for the plain- 
abate, e would be in a fine condition, if after they have 
arreſted a woman, ſhe ſhall be allowed to over- 
throw the proceedings by a ſubſequent marriage. 
Lad. Raym. 1525. 2 Str. 811, 

| If therearetwo The law abhors multiplicity of aQtions 3. and 
ſuits pending for therefore, whenever it appears upon record, that the 
To / wy plaintiff has ſued out two writs againſt the de- 


| fecond fuit hl!!! fendant | 
abate, | | | 


- Abatement. 


fendant for the ſame thing, the ſecond writ ſhall 


abate: For if it were allowed that a man ſhould 


be twice arreſted, or twice attached by his goods 
for the ſame thing, by the ſame reaſon he might 


ſuffer ad inſinitum; but then it muſt plainly appear 


to be for the ſame —— Med. 418. 539. 5 Co. 61. 


Suggeſion on Record. 
' LONDON, (i.) C. D. late of, Ec. 


mer- 8 on 


chant, was ittached to anſwer A. B. and E, F the declaration 


of a plea of treſpaſs on the caſe; and thereupon 
the ſaid 4, B. by S. U. his attorney, comes, and 


of the death of 
one of the plain- | 
tiffs after writ 


the ſaid E. F. cometh not; and the ſaid J. B. gives ſued out, 


the court to underſtand, and be informed, that After 


the iſſuing the original writ, and before 'the return 
thereof, and before this day, to wit, on the 


dayof at London aforeſaid, to wit, in the 


pariſnh of S: Mary. le- Botu, in the ward of Cheap, 
the ſaid E. F. died, and the ſaid A. B. ſurvived 


him, which the ſaid: C. D. doth not deny; and 


thereupon the ſaid A. B. by his attorney afore- 


ſaid, complains, For that whereas, the ſaid C. D. 
- a the day of in the year of our 


Lord 1782, to wit, at t Lendan; Sc. was indebted = 
to the ſaid A. B. and the ſaid E. F. his partner, in 


20l. of lawful money, &c. for divers goods, wares, 


and merchandizes, by the ſaid A. B. and E. F. in 


his life time before that time ſold, Sc. 


Go to the end of the iſſue. The ſame day is Suggeſtion of 


given to the parties aforeſaid here, Oc. then ſay, 
Before which day, to wit, on the day of, 


in the year aforeſaid, at London afore- 


fd, in, Sc. the ſaid A. B. ſuggeſts to the court 


the death of on: 


of the plaintiffs 
after iſſue joined. 


here, according to the form of the ſtatute in ſuch 


Caſe made and provided, that the ſaid G. H. died, 
and the ſaid A. B. ſurvived him, which the ſaid 


defendant doth not deny: And the ſaid defendant 


by his ſaid attorney came; but the ſaid ſheriff did 
not ſend the ſaid writ, nor did he do any thing 


thereon, therefore as before, it is commanded to 
the laid ſheriff, that he cauſe to come before our 
1 u | 3 Jug. 


658 Suggeltion, 
ſaid Lord the King, here, on 


twelve, &c. by ws &s 
and who either &c. 


Suggeſtion of To the end of the paſlea. 4 And upon "this the 
the death of one ſaid plaintiff ſays, that 3 the laſt continuance of 
een ag the plea aforeſaid, to wit, on the day of 
after verdict. : 

5 in the year aforeſaid, at, &c. in the 
county aforeſaid, the ſaid C. died, and this is not 
denied therefore let all farther proceedings againſt 
the ſaid C. ceaſe ; whereupon the ſaid plaintiff 
prays judgment againſt the ſaid J. for the da- 
mages, colts, and charges aforeſaid, by the jury 

__ aforeſaid in form abated aſſeſſed, to be adjudged 
to him, &c. therefore it is conſidered, . 

Suggeſtion of the Upon a writ of error it appeared, that the death of 

_ - = ot Rebecca Savil Far was ſuggeſted in the jurata of the 

"ai ws of the record of niſi prius, and not in the uſual way, and 


record, when it afterwards the death was ſuggeſted upon the roll in 
ought to have 


1 the uſual way. The error aſſigned was, That 
been upon the 1 . | k = 45 85 
nisi privs record, there is no record of niſi prius, and that "judgment 
and before the © 75 given for the plaintiff below, whereas it ought 


jurata, right ſug- cc 55 . 
gefted on the to have been given for the defendant ; ; then a cer 


roll, and held tiorari iſſued, to certify the record of niſi prius, 
good, which was done, and in nullo &ft erratum pleaded 
by defendant in error; the objection taken was, 
that it ought to have been ſuggeſted upon the 1% 
prius record, and that it is not ſufficient in the jun- 
rata. Lord Mansfield — The ſuggeſtion, award, 
and all the procecdings thew, one of the defendants 
to be dead; and there is an award for the proceed- 
inzs to ſtay, as to this defendant, and to go on 
againſt the other only; and the jury is awarded as 
_ againſt the living one, the other being dead; both 
were alive when the iſſue was joined ; 2 day was 
given to the parties, one defendant is awarded to 
come, the other not, and the ſheriff doth not e- 
turn the writ, and a new venire is awarded, to try 
the iſſue againſt the ſurviving defendant, 8 it is 
properly awarded upon the iſfue-roll, and acknow- 
ledged. The »/ pris roll is only for the direction 
of the judge, to try it; and it is not traverſable on 
the roll, the judgment is right enough, 1 Bur, 363. 


After 
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After iſſue joined, and before the day of niſi prius, 
one of the defendants died, plaintiff ſued out a ven. 
fac. between him and the ſurviving defendant, and 

made the jurata agreeable thereto. Verdict for 
plaintiff, objected at the trial, that the death of the 

deceaſed defendant ought to have been ſuggeſted on 
the record of ni/i prius, and thereupon an award 
entred of a ven. fac. between plaintiff and the ſur- 
viving defendant. The point reſerved was now ar- 
gued, and thereupon the plaintiff now produced the 
roll in court, wherein the ſu⁰ eien and award of the 

den. fac, as above, wefe entred, which the court 1 

beld to be ſufficient. No continuances are neceffary 0 
to be inſerted | in the record of ni Prius. Doe V. Far 7. 

Barnes 409. 


Suggeſtion on the 8 401 Ag. | — 1 


N BY 3 Fac. I. c. 15. /. 4. If in any ion of A cer ſuing 1 

6 debt or action upon the caſe, upon an afſumpſit ment vg RE 3 

for the recovery of any debt, to be ſued or pro- and tecover none; 

ſecuted againſt any citizen and freeman of tbe 

„ city. of Londm, in any of the king's courts at 
Maſiminſter or elſewhere, out of the court of Re- 
© queſts, it ſhall appear to the judge where ſuch 
action ſhall be ſued or proſecuted, that the debt 

c to be recovered by the plaintiff in ſuch action 

„% doth not amount to 40s. and the defendant in 

* ſuch action ſhall duly prove, either by ſufficient 

s teſtimony or his own oath, to be allowed by any 

judge or judges of the faid court, that at the time 

of the commencing ſuch ation, ſuch defendant was 

inhabiting and reſiding in the city of London, Ir 

the liberties theresf, that in ſuca caſe the ſaid 

judge ſhajl not allow the plaintiff any coſts of 

* ſuir, but ſhall award him to pay Coſts 0 the de- 

6% fendants.“ | | 

By 14 Geo. 2. c. 10. 101 ſhall and may be Jaw ful Debts not e- 

to and for every citizen and freeman of the eiry de 760 $9: 4:9 

60 2 recovered in 

of London, and every other perion or perſons who we court of Re- 

„ do or ſhall rent or keep any ſhop, foed, fall, or queſts in Landen. 

wm 2 0 or ſeek a livelibood, in the faid city or li- 

6 berties thereof, wh! ch now have, or ſhall | hereaf-. 


Uu3 


& 
Lc. 
5 
£8 
6 
6c 


60 
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cc 


ter- have any debts owing, not exceeding 40 
CC 


by any perſons whatſoever, inhabiting, or ſeeking 

a livelihood, within the ſaid city or liberties 

© thereof, during their reſpective inhabiting within 

e the ſaid city, Sc. or ſeeking a livelihood, as afore- 
„ ſaid, to cauſe ſuch debtor to be ſummoned to ap- 
“ pear before the commiſſioners, Ec.” 

The 77fmirfer, If the plaintiff does not recover the ſum of 405. 


and moſt of the againſt any the perſons above deſcribed, the defend- 
other acts, mu 


9 
cc 


A 


be pleazed, ant may, the next term after verdict, apply tothe 


Affidavit, court upon affidavit, © Thar he was at the time 0 
5 „„ commencing the action, an inhabitant and reſident 
& within the city, &c.“ for a rule to ſhew cauſe, 
e why a ſuggeſtion ſhould not be entred upon the re- 

© cord,” purſuant to the ſtat, 3 ac. 1, Serjeant's 
fee is half a guinea, which is drawn up at ſe— 
_ condaries 3; ſerve copy on plaintiff's attorney, and 
if no cauſe ſhewn, make affidavit of the ſervice 
thereof, and move to make it abſolute; ſerjeant one 

guinea; tax the coſts on the rule with the protho= 

1 notary upon his appointment. 

Who is within A captain of a Portugueſe ſpip that lay on board it, 
the ad. and conſtantly at the Royal Exchange, was held to 
be a perſon within the 14 Geo. 2. c. 10. by the 
court below, and had cofts allowed him. | 

Ic judgment goes But if the defendant ſuffer judgment to go by. 
by detzult, no default, he {hail not be entitled to a ſuggeſtion for 
e not being i in court, he ſhall not be received for that 
purpoſe, Brampton v. Crabb, Str. 46. 


| Colts to he al- The coſts of the application al de allowed in 
lowed of appli- the taxation, as well as of the former proceedings. 
cation. rr. 1120. | 
Whzt muſt ap- It muſt appear by the affdavit to ground the ſug- 


pear by the aß gestion, that the plaintiff and defendant are citizens 
8 of London, and that the cauſe of action aroſe within 
the city, 1 Vils. 20. 2 1/7. 68. and it's not diſ- 
cretionary in the court, but ey are bound to grant 
the ſuggeſtion. Did. 


Damages given Verdict for plaintiff for 11. 88. ag defendant (the 
by JS. ove damages being under 40s.), upon an affidavit that 
cr in $4:4; HE was reſident in Milli, and liable to be ſum- 
al:ſex, and liable moned to the county court, there moved for leave 


to- 


Suggeſtion, 661 Wa. 


40 enter a ſuggeſtion of that fact upon record, pur- to be ſummoned 
ſuant to Stat. 23 Geo, 2. no certificate having been de the county. 
| court, leave given 
granted at the trial, to prevent defendant's taking to enter loggel⸗ 
advantage of that ſtatute, in oppoſition to this mo- tion. — 
tion, no affidavit denying the fact contained in de- | 138M 
fendant's affidavit, was produced by plaintiff, but it | 
was ſworn that defendant before trial offered plain- 
tiff 21. 25. and coſts; and it was obſerved that plain- 
tiff had given evidence on ſome, not on all the 
counts in his declaration, that he had proved a 
larger debt than 40s. which had been reduced by a 
| ſet-off on defendants, part to the ſum recovered, and 
that if plaintiff had been nonſuited, he would have 
been liable to ſingle cofts only. The court held 
they were bound by the finding of the jury. Rule 
abſolute for leave to enter the ſuggeſtion; plain- 
tiff may traverſe it, if he thinks fit afterwards, 
the ſuggeſtion having been entered. Defendant 
moved for judgment thereupon. Rule, that unleſs 5 
plaintiff plead to the ſuggeſtion by the firſt day of | 1 
next term, it is to be taken for crue, and prothono-— 1 
tary is to allow double coſts to defendant according 
to the ſtatute. Fitzpatrich v. Pickering. Barnes 470. 

On trial at Guildhail, the plaintiff proved 41. 155. A ſet off, re- 
34. due to him, which was diſcharged by a ſet- off to cucing the de- 
II. 135. 34. the defendant moved upon 3 Fac. I. £ 18. 3 2 
for a ſuggeſtion, but the court held, he was not in- tne juriſdiRtion, 
titled to the benefit of that act, for it was plain the 

real demand was above 408. and how could the plaintiff 
tell whether the defendant would ſet off any thing 
in that action ſo as to be bound to chuſe n 1 
diction; beſides, he has in effect recovered 4/7, 15s. b 
3d. becauſe a debt which he muſt have otherwiſe 6 FER 
paid is now ſatisfied. The plaintiff had judgment 90 
for the 11. 135. 34. and his colts. Str. 1199. Pitts RT | 
VV 8 > 

Bur if the plaintiff's demand be for 150. 35 9. But when pay- 5 
and reduced to 1. 13s. gd. by pay ments made under ments are given 1 
the plea of non aſſump/it to plaintiff (and took no ad- FR STINET, Oh it 


| the plea of non | [ 
vantage of his notice of fet-oft), it was held that ee LES 1 


— 


— 
„ 
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ſuggeſtion upon the act might be entred. 8 . „ 
| 408. a ug gel- 5 
354. 125585 v. Hemming. Hom: I, 134 
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( 662). 


Qiſlcontinuante. 
ISCONTINUANCE is a word compounded 
of de and continuo, for continuare is to continue 
without intermiſſion; by addition of de (Euphoniæ 
gratia dis) to it, which is privative, it ſignifieth an in- 
termiſſion; diſcontinuare nihil aliud ſſ gnificat quam in- 
termittere, defuiſeere, interrumpere; and it is a very 
ancient word in law, and hath divers ſignifications, 


as a diſcontinuance of proceſs where it ought to be 


continued; fo likewiſe of pleadings, &c. or diſcon- 
tinuance of the ſuit, where it is brought wrong, or 
the plaintiff does not think proper further to youu 
cute his ſuit. Co. Lit. 325. a. 
After demurrer The plaintiff cannot diſcontinue his action after 
joined and en- demurter joined and entred, or after a verdict on 
e enquiry, without leave of the court. Cro. Fac 35. 
without motion. 1 Lil. Ar. 473. It has been ruled that plaintiff 
may diſcontinue upon motion after a ſpecial verdict, 
which is not complete and final, but never after a 
general verdict. 1 Salk, 178. 1 Nel. 663. 
t veforeor T be plaintiff may, if he fees occaſion, diſcontinue 
| after declaration before or after declaration delivered, by applying to 
he may by ſide- the ſecondaries in term time for a treaſury rule; but 
ps you muſt go before the judges for that purpoſe ; pay 
rule 45. 6d. get appointment thereon to tax the coſts 


by the prothonotary, then make copy, and ſerve it on 


defendant's attorney; if he does not attend, make an- 


other copy, and take another appointment thereon, 


which ſerve as before, and ſo the third time; if no 


atttendance, the prothonotary taxes the cofts ex _ 


parte, which muſt be paid forthwith, as the rule is 
conditional, and has no effect until payment is 


made. But in repieuin the avowant Cannot have 2 


rule, or. 112.1 


'F eigned Iſſue. 


18 HI S is generally directed either by the court 5 


of Chancery or Eæcheguer, where in a ſuit, 


matter of fact i is ſtrongly controverted, theſe 0 8 5 
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Feigned Iſſue. 


being ſo ſenſible of the deficiency of wat by written 


depoſitions, that they will not bind the parties by 
their decree, but direct the matter to be tried by a 


jury; eſpecially ſuch important facts as the validity 
of a will, or whether A, is heir at law to B. or the 


exiffence of a modus decimandi, or real and immemo- 


rial compoſition for tithes; therefore, as no jury can 


be ſummoned to attend the Chancery, the fact is uſual- 


ly ſent to be tried by the court of King's Bench, or 
this court, upon a feigned iſſue, whetein the plain- 


tiff declares, that he laid a wazer of 5. with the de- 
fendant, that A. was heir at law to B.; and then 
avers that he is ſo, and brings his aQion for the 5, 
The defendant allows the wager, but avers that A. 


is not the heir to B. and thereupon the iſſue is joined. 


VN. B. Theſe courts direct the fact to be tried by 
F and who is to be plaintiff and defendant, 

and alſo that the attorney for the defendant ſhall | 
forthwith appear and plead. A writis taken out in 
the common way, and all the proceedings are as in 

common cafes, except that there is no imparlance 
allowed, the decree ordering him to plead forthwith. 


By this mode the diſpute is to be determined, 


which ſaves all the formality of pl -ading, « and a great 
expence to the parties. | 
ut if a queſtion of mere jaw ariſes in the SH 
of a cauſe, as whether by the words of a will aan 
eſtate for life, or in tail is created, or whether a fu- 
ture intereſt deviſed by a teſtator {hail operate as a 
remainder, or an executory deviſe ; it is the prac- 
| tice of the court of Chancery to refer it to the court 
of King's Ben, or this court, upon a caſe ſtated for 
that purpoſe, wherein all the material facts arc ad- 
mitted, and the point of law is ſubmitted to their 
deciſion, who thereupon hear it ſolemnly argued by 
counſel on both tides, and N their opinion 10 


the chancellor. 


To proceed therefore in this matter, a caſe is 
ſettled by the ſerjeant on both ſides, and ſigned; 

then move for a concilium the fame as on a Ante 
rer; ſet down the caſe with the ſecondary, and de- 


liver each judge a copy of the caſe as ſettled. 
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No informer 
hall compound &< 
with defendant, 

but by the con- 
ſent of the court. 


40 


ted, or pretended to be committed; but after an- 
© {wer made in court unto the information or ſuit, 


cc 
— 2 


cc 


CC 


(4 


c 


WIN 
c 


(e 


cc 


06. 
(c 


Tenalties given. 
to perſons cer- 
tain, not gene- 
ally. 


cc 
c 


cc 
c 


© alſo forfeit ten pounds, &c.“ Sec. 


40 
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( 664) 


Popular Actions. 


Compounding them, 


OR lili of divers Aterdere in common 
informers, and for better execution of penal 


laws, it is enacted by the 18 Eliz. c. 5. / 3. 


cc 


That no informer or plaintiff ſhall or may com- 


* pound or agree with any perſon or perſons that 
ſhall offend, or that ſhall be ſurmiſed to offend 
againſt any penal ſtatute, for an offence commit- 


in that behalf exhibited or proſecuted: Nor after 7 
anſwer, but by the order or conſent of the court, 
in which the ſame information or ſuit ſhall be de- 


pending: That if any perſon ſhall offend, in 


cc 


making of compoſition or other miſdemeanor, 
contrary to the true intent and meaning of this 
ſtatute, or ſhall by colour or pretence of proceſs, 
or without proceſs, upon colour or pretence of 
any matter of oftence againſt any penal law, 
make any compoſition, or take any money, re- 
ward, or promiſe of reward, for himſelf, or to 
the uſe of any other, without order or conſent of 
ſome of her majeſty's courts at Meſiminſler, and 
ſhall be thereof convicted, Tall ſtand on the pil- 
lory, Sc. and for ever be diſabled to purſue, or be 
plaintiff or informer in any ſuit or information, 
upon any ſtatute, popular or penal; and {hall . 


& Provided alſo, That this act ſhall 1 extend | 
to any ſuit already depending, nor ſhall reſtrain 


any certain perſon, body politic or corporate, to 


whom or to whoſe uſe any forfeiture, penalty, or 


ſuit is, or ſhall be ſpecially limited or granted by 
virtue of any ſtatute, and not generally to any 


perſon that will ſue, but that every ſuch certain 
«+ perſon, body politick or corporate, which might 


46 ſue 


| 
3» 
4 


« 


cc 


to the motion. Barnes's W 1 18. 
Feather/ione. | 
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ſue or inform, as if this act were not made, may, 
« in ſuch caſe, ſue, inform, and purſue, as he or 


they might have done, if this act were never has 


« or made.” HSGec. 6. 


It ſeems clear both from tlie preamble and the It extends only | 
whole tenor of this ſtatute, that it extends only to to lust) com 
| ſuits by common informers, and not to thoſe by 8 int formers, 
party grieved. 2 Haw. 279. 


Leave to com- 


In an action upon the ſtatute 18 El: . 1 


againſt defendant for making and ſelling cold bon the Qatar 
rings, of leſs fineneſs than ſtatute directs; it was 7 
moved for leave to compound, and a caſe was cited 

of Bell qui tam, v. Wyate, Trin. 1733, whete there 

was no conſent, and yet the court in that caſe 

gave leave to compound, per cur. It is in the diſ- 

_ cretion of the court to give leave to compound, and 
afterwards they refuſed the motion, Howell gut tam 5 


v. Morris. B. R. 1 Vils. 79. 


Pcole moved for leave to compound on a the part of Leave given to 
the proſecutor upon the ſtatute of gaming, upon an compound on he 
afhdavit, that the defendant and one J. B. uſed to = th” 1 oe 

play at cards together, and that the defendant had 
von divers ſums of money of A. B.; that A. B. was 
become a bankrupt, and that the aſſignees, who ſet 
this proſecution on foot, were ſatisfied with reſpect 


to the defendant, and the court Jane tne mo- 
tion. bid, 130. 


The plaintiff 8 a qui tam upon the ſtamp Leave to pro- 
act againſt the defendant, for marrying without acute io cone 


licence; and had him in execution, where he had Pont 7 
lain ſome time. And now Yorke cited 18 Eliz, 
c. 5. J. 3. and produced an affidavit of the poverty 
of the defendant, and had the leave of the court, that 


the plaintiff might compound with the defendant. 
_ Bradſhaw v. Mottram. 1 Str. 167. 


tendants 


Action on ftatute of uſury. Defendant edel Leave given on 
Motion by Draper for leave for the proſecutor to Heu. 


compound on the Stat. 18 Eliz. Bootle conſented 


for the defendant; and a rule was made purſuant 
Bland v. 


On 
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666 Popular Attions. 


On compound- On an action qui tam, for offences againſt the 


ing a penal ac- Lottery act, it was moved laſt term on the part of 
tion, the king 


paſt of the dom. the defendant Ellis, in order to avoid impriſonment, 
_ poſition to be and conſented to by the plaintiff, and ſo ordered by 
the court, that the plaintiff have leave to compound 
with the defendant for 250l. being a moiety of the 
penalty; ſo that 25c/, be alſo paid into the hands 


paid firſt, 


of one of the prothonotaries for his Majefty's uſe. 


And now Dacey moved for an attachment againſt _ 
Ellis, for not having paid the king's moiety, upon 
an affidavit that he had paid the 250). to the plain- 
tiff's attorney; who ſwore he believed, when he 
received it, that the king's moiety had been pre- 
_ viouſly paid. Rule to anſwer the matters of the af- 
fidavit; which was afterwards diſcharged, on the 
prothonotary's certificate of the ſubſequent payment 


of the ſaid 2500. Mood qui tam. v. Ellis and another. 
35 Rep. 1154. 

On a bona bee. Leave given to coinpoand* an {on for the pe- 
bor not on g cel nalties of the Lottery act, at 50. for the King, and 


luſive compoſi- 


tion, the plan- 50. for the plaintiff, deſides 60, towards the 


urff may alſo be plaintiff's coſts; the King's part being firſt paid to 


allowed a rea- 
ſonable ſum for 


his coſts. ut tam v. Fohnſon. 2 Black. Rep. 1157. 


Denied up:n a But it was denied at 5/. 5s, for the King, and 
| ſmall compoſi- 5], 58. for the plaintiff, and 30l. towards coſts, ſuch _ 


ee compoſition being manifeſtly colluſive. 1bid. 1157. 


How to move. This motion is made by a ſerjeant, fee 108. 64. z 
= Plaintiff mult alſo give a brief to a ſerjeant to con 


ſent to the motion; and before rule is drawn up, 

the King's moiety muſt be paid to one of the pro- 
| thonotaries, who will give a receipt for ſame; take 
It to the ſecondaries office, and draw up rule; 3 ** 


5 according to length, 


Arbitr ation, 


'RBITRATION, or arbitrage, is e 4 
the parties, injuring and injured, fubmit all 


: matters in diſpute, concerning any perſonal chattels, 


1 r 


the prothonotary at the making of the rule. Hod 


Arbitration. 


or perſonal wrong, to the jedgment of two or more 
arbiters or arbitrators, who are to decide the con- 
| troverſy : And if they do not agree, it is uſual to 
add, that another perſon be called in an umpire 
{imperator or impar), to whoſe ſole judgment it is 
then referred; or frequently there is only one ar- 
bitrator originally appointed. This deciſion, in 
any of theſe caſes 1s called an award; and thereb 
the queſtion is as fully determined, and the right 
transferred or ſettled, as it could have been by the 
agreement of the parties, or the judgment of a court 
of juſtice, Experience has ſhewn the great uſe of 
theſe peaceable and domeſtic tribunals, eſpecially 
in ſettling matters of account, and other mercantile 
tranſactions, which are difficult, and almoſt impoſ- 
ſible to be adjuſted on a trial at law; the legiſlature 


667 


has now eſtabliſhed the uſe of them, as well in con- 
troverſies where cauſes are depending, as thoſe where 


no action is brought, and which ſtill depend upon 

the rules of the common law : EnaCting by Stat. 
9& 16H: -3- iz. That all mercnants and 
* others, deſiring to end any controverly (for which 


& there is no other remedy but by perſonal action 8 
oy or {uit in equity), may Agree that their ly bmiflion ines their fol» 
„ to arbitration or ump rage of any perſon, Oc. miſtion to che 
& ſhall be made a rule of any of his Majeſty's 40 * 
berlon. 
« courts of record; which agreement, Oc. hall, 
upon producing A afhdavit made by the wit- 
e neſſes thereunto, or any of them, in court, be 
« entered and filed of record af the jaid court; dd 
« a rule ſhall thereupon be made by the fame court, 
„ that the parties ſhall ſubmit to, and finally be 
&« concluded by the arbitration or umpirage, Se.; 1 
& and in cale of diſobedience, the party neglecting 1 
« {hall be ſubject to all the penaliies of contemning oÞ<dicace, rarty 
„ 4 rule of court; ; unicls tuch award mall be fet of Spa BR 
e fide for curiuptiou or other miſbehaviour in the ment, vnlcls, Kc. 
$ arbitrators or umpire, pioved on oath to the 
* court, before the latt day of the next term, after 
the award is made.“ In conſequence of this 


ſtatute, it 15 now become a contieera: le part of the 


abs, ce, 
deſiting to end 


bu! fines | 


608 Arbitration. 
buſineſs of the ſuperior courts to ſet aſide ſuch KB ? 
awards when partially or illegally made ; or to en- 
force their execution, when legal, by the ſame 
proceſs of contempt as is awarded, for diſobedience 
to thoſe rules and orders which are ifſued by the 
courts themſelves. But in a caſe where the parties 
attempted to ſet aſide an award, Lord Hardwicke 
| ſaid, that the only ground to impeach an award 
-285 collufion; or groſs miſbehaviour of the arbitra- 
tors, or otherwiſe it is final and binding upon all 
parties, otherwiſe no perſons would ever undertake 
to be arbitrators. 3 th. 529. Lord Mansfield in 
another caſe, ſaid, that the court will not enter at 
all into the merits of the matter referred to arbitra= |__ 
tion, but only take into conſideration ſuch legal : 
objections as appear upon the face of the award, 
and ſuch objections as go to the miſbehaviour of 


6a awd 


the arbitrators, 2 Barr. JOE: -- 1 

Where the objections ariſe upon the face of * 4 

award, they may be made at any time; but where | © 

the party complains of corruption or ill practice, he © 

muſt do it within the ſecond term. Barnes 36. £ 

Stephenſon v. Erotoning. Tu | e 

. B. This means after a rule of reference, , 

$f an award is If an award is made, and the party will not per- BE... 
N form it, ſuch as not paying the money, Cc. at the 1 c 
ts ho 3 time and place therein mentioned, and you have at- - th 
ſion a rule of tended for that purpoſe ready to erging it; firſt pro- In 
court. ceed to make the ſubmiſſion a rule of court, upon * D 
an affidavit of the due execution of the bond thus : 5 

AfRdavit of the C. G. of, &c. maketh oath, and faith, That he was la 
aue execution of preſent at the time of ſigning and ſealing the bond W- 3 
On. or obligation hereunto annexed, and C. D. of, Sc. ® 
therein mentioned, did duly ſign, ſeal, and as his de 

act and deed deliver the ſaid bond, in the preſence | th 

of this deponent, and that the name C. D. ſet and 1 © 

ſubſcribed oppoſite the ſeal of the ſaid bond, is of | dt 

the proper hand- -writing of the ſaid C. D. and that 1 ©" 

the name C. G. ſet and ſubſcribed as he witneſls far 


thereto, 


W- + Io, Þ& Rafe 5 


2 


In the C. P. | Between CES and 
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thereto, is of the proper hand- writing of this depo- 


nent. 


This affidavit is to be ingroſſed on a treble ſix- How to proccea 


penny ſtampt paper; give it to a ſerjeant & #9 move do Set an atterh 


« to make the ſubmiſſi on a rule of court,” pay him 8885 
105. 64. draw up the rule with the ſecondary, pay 


according to length, make copy thereof, and of the 
award, with the names of the irbitrators: and wit- 


nen then the perſon who is to receive the money 


muſt demand the money, which not being complied 
with, make the following affidavit to move for an 


attachment, and alſo an affidavit of the due execu- 


tion of the wa! ; which fee 1 inp. 672. 


— B. Plaintiff. 


„„ GD Defindent. 
A. B. of Fleet rect, London, grocer, maketh Afdavit of c. 


coath and ſaith, That he this deponent did, on the eand and rer 
41h day of June laſt, perſonally attend from the hour 
of one until he hour of two of the clock in the 
afternoon of the fame day, at the Mitre Tavern, The place wen 
Fleet-ſireet, London, and then and there demanded of tioned in the 


tu ſal. 


the above named C. D. who alſo attended, the ſum td. 


of 50l. awarded due to this deponent, purſuant and 


agreeable toa certain award in writing which is here- 


unto annexed ; but the ſaid C. D. did not then pay 


to this deponent the ſaid ſum of 50. or any part 
thereof; And this deponent further ſaith, That hav- 
ing, on Thur/aay next, after one month from Eaſter 

ay, in this preſent Eaſfer term, cauſed the ſub- 


miſſion of this deponent, and the ſaid C. D. to the 


ſaid award contained in a certain bond or obliga- 


tion, bearing date the fift day of May 1782, to be 
made a rule or order of this honourable court, he this 


deponent, on the day of „ ferved 
the ſaid C. D. with a true copy of the Gaid rule 


or order of this honourable court, and at the ſame 
time ſhewed him the ſaid original rule or order; 


and this deponent further faith, That he did at the 
fame time demand of him the ſaid C. D. the ſaid 


8 


arbitration: 


Cam of 561. ſo awarded due to this deponent ag 
aforeſaid ; but the ſaid C. D. did not pay the ſame 
to this deponent; ; and this deponent further ſaith, 
the whole of the ſaid ſum of 50. now remains due 
and owing to this. Ceponenty Andra to the faid 

| award. 

How to move Give a to a ſerjeant, « 70 mov for an at- 

for tlie attach- © fachment for not paying the money on the award in 

e fpurſuance of a rule of court,” fee 105. 6d.; it is a 

rule to ſhew cauſe, therefore draw up ſame with the 
ſecondary, and ſerve copy thereof; make affidavit 
of the ſervice of ſaid rule, and chewing the original, 


then give ſerjeant one guinea with it to make it ab- 


ſolute, which being done, draw up rule with the ſe- 
condary, and then make out an a: tachment, ſign it 
with prothonotaries, ſeal 7d. get a warrant thereon, 


and give it to your officer, pay him one guinea for 


the caption. The common attachment for a con- 
tempt will do, only put the ſubltance of the rule at 
the foot thereof. 
How to proceed: It is beſt for the attornies to > get their wine 
on a rule of re- ſworn in court whilſt they are there, pay 2s. each, 
dere n. 
give it to the crier for that purpoſe. 

Get order of niſi prius from Mr. Randall, or if at 
the aſſizes of the judges aſſociate, upon which the ar- 
bitrator will appoint a time and place for both par- 
ties to meet; and plaintiff's attorney ſerves a copy 
of the order 'of niſi prins on defendant's attorney, 
give arbitrator (if an attorney or counſel), the briets 


that were delivered, if not, a copy of the cale on 


DE, each ſide, and names of the witneſſes, _ 
If arbitrator does If the arbitrator does not finiſh in time, you may 


not make his enlarge the order by conſent ; but firſt move that the 
award in time, 
way be enlarged, 


that purpoſe, fee 105. 6d, ; draw up rule with ſe- 


condary, pay according to length, ſerve copy on 
the oppolite attorney, then give brief to a ſer- 


jeant, with Ios. 6d. to move to enlarge; and the 


Other ſide allo gives a brief to a ferjeaur to conſent; 
ee 


enter their names on a piece of paper, and the cauſe; EL 


order of niſi prius may be made a rule of court, 
which is done by giving the order to a ſerjeant for 
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fee 10s. 6d. draw up rule with th ſeeondary, pay 


Accor ing to length: an appointment muſt again be 


made by the arbitrator at the foot of the rule, and a 

copy made and ſerved as before, on the oppotte at- 
torney, to attend. 

When the award is made, the arbitiitor s attor- Aud. 

ney gives notice to the attornies, that the ſame is 

ready, and that each may have his part on ſuch a 

: day, on payment of his expences. 


If the award is in favour of the plaintiff or deſend- How t0 roter 


ant, coſts are of courſe given as to the ſuit by the mate, 
rule, therefore get an appointment from the prothono= 

tary at the foot of the rule of court, to tax the coſts; 

ſerve copy thereof, and appointment, on the plain- 

tiff's attorney, and upon attendance, the prothono- 
tary will tax the coſts, and mark them on the rule; 
and if the party againſt whom the award is, does not 

pay the money, make a copy of the rule of court, 

and the prothonotaries allacatur thereon, and alſo a 

copy of the award, and let your client the plaintiff 
firſt examine copies thereof, then let him deliver the 
copies to the (defendant); ſhew the original order 

and award, and demand the money, viz. the ſum 
awarded, and the coſts, if he does not pay them, 
move on the following affidavit for an attachment. 

N. B. A letter of attorney may be made for this 

Purpoſe, but it is too expenitve, as there muſt be an 
affidavit of the due execution, and the attendance. _ 
- , af, Oe. the plaintiiF in this cauſe, maketh Anbei r 
oath and faith, That he this deponent, on the apap Solvay th 
day of. laſt, perfonally ſerved the above de- gs gg ve de. 


coſts and the de- 


fendant with a true copy of the rule and allocatur, mand of the 

and alio a true copy oi the award hereunto annexed, ne). 

and at the ſame time fnewed him the original rule; 
allocatur, and award, and demanded of him the ſaid 

defendant the payment of the ſum of 20. awarded 

due to this deponent by V. G. of, &c. the arbitrator 

named in the ſaid award, and alſo the payment of 

the ſum of 144. for the colts mentibned and allowed 

to him the ſaid plaintiff in the ſaid cauſe; but the 

laid defendant refufed to pay the ſame, or any part 


thereof, 
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thereof, and the ſame fill remains due and owing 
from him the ſaid defendant to this deponent. _ 
Afrdavit of due TIT, of, &c. gentleman, maketh oath and faith, 
execution of the That he did ſee . G. of, &c. ſign, ſeal, publiſh, 
AWar O be 
„ made by one of and declare his final award and arbitriment between 


the witneſſes. H. B. of, Cc. merchants, and C. D. of, ©. 


woolen draper, bearing date the _ day of 


5 1782; And this deponent further ſaith, 
That the name V. G. ſet and ſubſcribed againſt 


the ſeal as the party executing the ſaid award, is of 
the proper hand-writing of the ſaid . G. and that 
the names W. T. and J. E. ſet and ſubſcribed there- 
to as witneſſes, atteſting the execution of the ſaid 
award, are of the reſpective OE ny of this de- 


ponent and the F. E. 


| ben bail is F requently where there is had: and 2 1 is 


taken, and a propoſed at the trial, the plaintiff, to ſave the bail, 
verdict ſubjet 


do fefetente, takes à verdickt, ſubject to the reference; in that 
how to proceed, Caſe, when the award is made, if in favour of the 
plüKkhͤaintiff, he may make his election whether he will 


roceed or not under the rule of reference, or on the 


verdict : If he proceeds in the latter, the coſts muſt _ 
firſt be taxed, copy rule and award, ſerve ſame and 
demand the ſum awarded, and coſts, in the ſame 
manner as if he meant to proceed under the rule; 
and on affidavit of ſervice of the rule, the prothona- 
taries allacatur thereon, and a copy of the award, 
and demand of the money, move the court that the 
poſtea may be delivered to the plaintiff, in order to 
take out execution for the money awarded and coſts, 
which being made, draw up the rule as uſual with 


the ſecondary, make affidavit of the ſervice, and 


ſhewing the original, and on motion the court will 


make the rule abſolute; draw up ſame, and apply 
to the marſhal for the 'poftea, who, on producing 
the rule, will give it to you; ſign judgment with 

the prothonotaries (firſt ſtamping the pe); get 
the prothonotary to tax the coſts, and then take out 


execution. N. B. You are entitled to all the ſub- 
ſequent coſts, If the award is for a leſs ſum than 


the verdict is for, enter a remittitur on the roll, and 
leuy for the ſum awarded and ceſis only, 


Verdict 


: 
1 
4 
1 
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Verdict for v plaintiff for ſecurity. Reference by 
rule to three of the jurors. Award in plaintiff's 
favour, Rule obtained to ſhew cauſe why the 
po/tea ſhould not be delivered to plaintiff, to take 


out execution for the money awarded. Objection 


by defendant, that no affilavit was ee of the 
due execution of the award, or of a demand of the 
money, which the court held to be as neceſſary as 


if the motion had been for an attachment; and the 


- rule was diſcharged. Read v. Garnett. Bay nes 38. 


The court will compel a witneſs to make an all- 


| dit of the exccution of the bond. 


How to 3 by Orig zal 
Quare Clauſum fregit. 


JEFORE the ſtatute of 19 H. 7. c. g. which 
allowed the writ of capias ad reſpondendum i — 
actions on the caſe, a practice was introduced in 
this court, of commencing the ſuit by an original 


writ of treſpals, quare clauſumn fregit, for breaking 


the plaintiff's cloſe vi et arms, which by the old 

common law ſubjected the defendant's perſon to be 
arreſted by writ of capias, and then afterwards by 

connivance of the court, the plaintiff might pro- 


ceed to proſecute for other leſs forcible injury. 


This practice ſtill continues, and ſaves the trouble 

of ſerving the defendant perſonally with a writ of 
capias ; for if the defendant, upon the ſheriff's ſum- 

mons, left at his houſe, and he having returned no- 


tice on the writ to the defendant, does not appear, 


a diſiringas iſſues againſt his goods; and if he does 


appear, the plaintiff may declare againſt him in any 


action he ſhall think proper, and after judgment, 


Purchaſe a ſpecial original, to warrant the proceed- 


ing, which will prevent the 1 being arreft- 


Ka There- 


ed « or reverſed, 
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How to proceed, 


Præcipe for the 
original. 


Original Quart, &c. 


Therefore the firſt ſtep neceſſary to be taken is, 
to make a præcipe for the curſitor of the county 


where defendant dwells, thus: 


London, ( fl.) Original quare clauſum fregit, for 
John Denn, againſt Richard Fenn, late of London, 
hoſier, broke the cloſe at London, returnable before 


his Mejeſty's juſtices at Meſiminſter, in eight days 


Diſttingas. 


of St. Hilary. 


other actions. 
tranſitory action, may be laid in any county, and 


Take this to the curſitor for Linden. and he 


will make out and ſeal the original, pay 4s. 64. 
then get a ſummons from the ſheriffs, pay 25. 44. 


give it to your officer, and he will warn defendant, 
pay him 5s. each defendant. 


form: 


teal 7d. take it to the ſheriffs office, and they will 
grant a warrant to diſtrain defendant's goods to the 


value of 405. give it to your officer, and if he le- 
vies, pay him 10s. ; get the diſtringas returned, then 
make out an alias thereon, which being ſigned and 
ſealed as before (no appearance being entred), 
you may move to increaſe the iſſues in the tren-" 
tury, the ſame as againſt peers; and alſo move to 
_ fell them in the ſame manner. 


pears, then declare againſt him, and proceed as in 


N. B. As to the venue, if it be a 


declare generally, as in other caſes, 
George the Third, Cc. 
greeting: We command you, that you diitrain 


Richard Fenn, late of, Sc. hoſier, by all his lands 
and chattels in your bailiwick, ſo that neither he, 
2 not 


J. V. Attorneys | 


On the guarto die poſt 
of the return, ſearch at the blacer” s for the appear- 
ance ; if none, get original returned by the ſheriffs, 
and file fame with the cuſtos brevium, pay 4d. he 
will give you a note of the name of the cauſe, and 
Therift's return, which take to the filacer, pay 64. ; 
if the return be notice to the defendant, then melts 2 
make out a writ of 4i/tringas, in the following 
ingroſs ſame on a 25. bd. ſtampt parchment, = 
make a recipe, pay figning with the filacer 25. 6d. 


If the defendant ap- 


To the ſheriffs of 3 | 


of the Corporation, by ati AtOFRET appointed under 


Original Quare, c. 575 


for any one for him, do intermeddle therewith, 


until you ſhall have another command in that bem : 


| Half from us; and that you anſwer us tor the iſſaes 


of the ſame, fo that he be before our juſtices at 


Meiſiminſter, on the morrow of All Souls, to anſwer 
John Denn in a plea, wherefore with force and arms 


he broke the cloſe of the ſaid John at London, to 


the great damage of the ſaid John, and to hear 


judgment for his many defaults; and have you... 
there this writ. Witneſs, Sc. | 


London. Diſiringas for ohn Denn againſt n Pracipe. 


© ard Fenn, late of, Sc. hoſter, tr-ſpaſs at London, 


returnable on the morrow of All Souls. 5 
If the defendant appears, he enters it with the Appearances 


| Hilacer of the county where the original is directed; 


pay 25. Ed.; and to prevent a di/tringas iſſuing, it 
| muſt be done on the quarto die 59/1 of the return of 
the original. 


London, f. ) Appearance for Richard Penn, lite Pi for the 


| of London, hoſier, at the ſuit of John Denn, to an Ppesrance. 
original quare, 22 returnable in eight days of St. 


, : Hilary. | 5 . F: K. Attorney. 


Corporations 


CORPORATIONS aggre gate ENS ſue and Precip? to be 


defend by aitoiney; and ti herefore the proper | pro- filed with Cukios 


; 7 br Ns. 
_ cels againſt them 18 by original, Co. Lit. 66. 6. OW | 
They cannot de ou: lawed, 10 Co; 32. % nor 


can they be attached As outlawrv does not lie 
againſt a corp: ration, therefore treipals does not lie 
againſt | hem; for a capias and exigent. do not $0- 
Bro. Abr. tit 5 Corp. 43. 

If a corphraton ſue, they muſt ſue in the name 


4 * 


the teal of the corporation, 
And if tved, it mult be ſued by its name of in- 


corporation by origins} wilt; and in order to ſue a 


corporations the plaiptiff s attorney muſt make out 


a preecipe for an n origine! writ, which mutt be taken 
X * 2 to 
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to the curſitor of the county where the venue is 
laid; after it is ſealed, take it to the ſheriff's office, 
and get a ſummons thereon, pay 25. 4d. officer 55s, z 


if they appear, then proceed againſt them as in 
other caſes; if not, upon ſummoniri fecit being re- 


turned by the ſheriff, file the original with the 
cuſtos brevium, pay ad. and for an abſtract of the 
writ and return 64, ; make out a di tringas as againſt 
2 member, and proceed to diſtrain in the ſame 


manner: but I believe it ſeldom happens that a 
diſtringas goes, as their town clerk generally ap- 
pears, if of a borough or city, if of a college, an attor- 


ney is properly appointed, 


Capiasad reſpon, Defendants, the bailiffs and burgeſſes of 2 
and proceedings Retford, were ſued in their corporate capacity, by 


thereon againſt 


defendants in a common capias ad reſpondendum; and upon affidavit 
Corporate capa- of ſervice, an appearance was entred according to 


city fet aſide, 


"they ſhould de the ſtatute ; and plaintiff entred a declaration in the 


| ſued by pone Office, reciting that defendants were attached to an- 


and diſtringas, ſewer, which cannot be. Defendants moved to ſet 
aſide the capias and proceedings thereon ; objecting, 
they ought to be ſued by pone and diftringas.. And 
the court were of opinion, that as defendants are 


ſued in a corporate capacity, the capias ad reſpon- 
dendum is null and void; and rule to ſhew cauſe 


was made abſolute, It was agreed, that had the de- 


- fendants themſelves W the ne has been 


waived. Barnes 415. 


But a corporation may ſue | in the common Way as 


others, by capias. 


-"Devleration d, Oxon, (fl.) The mayor, bailiffs, and 8 


gainit a corpora- of the City of Oxford, were ſummoned to anſwer John 
__ Denn, in a plea of treſpaſs on the caſe; and where- 


upon the ſaid John, by S, U. his attorney, complains, 


That whereas, the ſaid mayor, &c. 
Appearance, The appearance is entred with the filacer, Re 2 
5 Præcipe is made thus: Oxon, (ſſ.) Appearance for 
the mayor, bailiffs, and commonalty of the city of 
Oxford, ats. John Denn, to an original returnable 
on the morrow of A, Souls, J. K. Attorney. 


Hun- 


39 


H. undredors. 


IF an action be commenced againſt hundredors, 
the ſuit muſt be by original, and a præcipe is to be 
taken to the nee and 2 as againſt cor- 

Pporations, 

To proceed againſt an Fand on the Wan of 
hue and cry. 13 Ed. 1. the plaintiff muſt take out 
his original writ, which muſt be teſted ory days 

after the robbery; which forty days are allowed for 

the hundred to take the thieves,” by the ſtatute ß | 1 09 

Minton, 3 Lev. 320.; and within a © an after the — 

robbery. 1 Brownl. 189. 

The original writ uſually recites the ature. | 

_ Th. Br. 141. 2 Saund. 3/4. 4 Mod. 296. 1 Bro. 

_ Entr. 99, But the recital of the ft atute is not neceſſary,” . 1 
though it muſt ſtate the circun ſtances of the robbery, and PO. = 
0s N compliance with the ſlatutes. 13 Ed. I. e — 

27 Eliz. c. 13 29 Car. 2. c. 7. 8 Ges. 2. 

44 16. 22 Geo. 2. c. 24. Viz. That he made hue and 

ery, gave notice of the robbery, deſcribed the felony, 
the time and place of the robbery ; that within tiben- 
ty days he cauſed notice ther:of to be given in the 
Ker en Gazette, deſcribed tbe robbers, and robbery 
therein; that he entred into bond before the ſheriff to 
the hig þ conſtable of the hundred, with condition for 
„ ſecurity of the coſis, in caſe of being wu niken 
** diſcontinuing, &c.; that twerty days before the 1 
« ſuing of the writ, he made oath before a . that 
% /e did not know the parties who rebbed him, and that | 
© the inhabitants of the hundred have not taken the "I 

robber, Re. l 

Tue proceſs ſerved is a copy of the original 

writ, which proceſs formerly uſed to be ſerved on 

ſome inhabitant of the hundred But by 8 Geo, 2. | 
c. 16. / 4. it is enacted: That no proceſs for High conſtable 1 + 
„ appearance in any action to be brought upon the en to be terves 1 


ce 


44 
£6 


2 


"Wi 


he pro- 
ſtatutes of hue and cry, or either of them, againſt or agar „ 10 
* any hundred, ſhall be ſerved on any inhabitant give public no- 1 


8 thereof, aye only upon the high conſtable, or tice thereof the 


| next market 
A x 3 vy hig igh day, 


Hundredozs. 


S bery ſhall happen; who is required to cauſe 


1 public notice thereof to be given in one of the 


principal market towns within ſuch hundred, on 


$6 the next market day after he or they ſball be ſerved 


with ſuch proceſs ; or it there ſhall happen to be 
„ no market town within the hundred, then in 
““ ſome pariſh church within the ſame handied; i im- 
Le mediately after divine ſervice, on the Suůday next 


* after his or their being ſerved with fuch pro- 


£6 ceſs; and he or they is and are hereby im- 


"68 powered and required to enter, or cauſe to be en- 

e tred, an appearance in the ſaid action, and alſo 
& defend the ſame for and on behalf of the inhabit- 
$ ants of the ſaid hundred, as he or they ſhall be 


| CT adviſed.” 
The declaration need not recite the original at 
large, Keg 165 Mills 26. ; nor more of the ſta- 


tute than is pertinent to the action, 2 Vent. 215.3 
and muſt conclude contra formam ayes. elo. 


116. 


Dentre facias {hail be awarded to the next hundred, 
Theſ. Brev. 144.; but ſee 29 Ges. 2. c. 18. 3 


The ventre ſhall be awarded de corpore comitatus, ex- 


cept the hundreds agalnſt Which the action is 


brought, 


If judgment be If judgment be given againſt the hundred, the 
ae N in he meriff, &c. upon receipt of any writ of execution 
ſheriff 10 ſhew againſt any inhabitant, inſtead of ferving the ſame, 
the writ to tuo fhall cauſe the ſame to be ſhewn gratis to two juf- 


_ Juſtices, who are tices of the county, Fate or divition (whereof one 
to tax and levy 5 


the charges, as to be of the guru), who are to cauſe ſuch taxation 


by Stat. 27 Elix. and aſſeſſment to be: made, and to be levied accord- 
i iz te the 27th Elz. (Viz, by the conftables, Etc. 
rateably and proportionably, Ge ), in which tax- 
ation and aſſefiment, there thall be provided and in- 
cluded, over and © we what the coſts and damages 


recovered by the plaintiff in ſuch action ſhall amount 


to, all ſuch juſt and neceflary expences, which the 
high conſtad le of the hundred bath been at in de- 
8 fend ip, 


be high conſtables, of the hundred wherein the rob 


[i the defendants plead, and there is an iſſue, the 


Dundredoꝛs. 


. fending ſuch action, claim being made thereto by 
ſuch high conſtable, before the ſaid juſtices, upon 


due notice for that purpoſe given him; and the The money 1 to 
be raid within 
ten days afrer 
collection to the 
ſheriff of the county, to the uſe of the plaintiff in ſberiff for the 


ſuch action, for ſo much as his coſts and damages WY of the plains 


money ſo to be levied, to be paid over by ſuch con- 
ſtable, Sc. within ten days after collection, to the 


recovered ſhall amount to, and to the uſe of the ſaid 


high conſtable, for ſo much as his expences in de- 


fending the ſaid action ſhall amount to; of which 


he ſhall give an account, and make proof thereof 
upon oath, to the 0 of the ſaid juſtices, be- 


fore any taxation ſhall be made for reimburſing ſuch 


high conſtable ; and ſhall, in ſuch exp-nces, have 
no > further allowance, toward paying an a'torney to 


defend the ſaid action, than what ſuch attorney's 


bill ſhall be taxed at, by the proper officer of that 
court where the action ſhail be brought, which the 


| ſaid high conſtable ſha]l cauſe to be taxed for that 
| | purpoſe. Stat. 8 Geo. 2. c. 16. . 4. 


The 7th ſection of the above act provides in what 
manner the conſtable ſhall be reimburſed his ex- 
pences, in caſe the plaintiff is nonſuited, Sc. and 
becomes, or his ſureties in tne bond, become the * 


| ſolvent. 


Entry on the Roll of Sci. fa. againſt the Bail. 


Middleſex, to wit. The meriff was cs Vide con; 
IWhereas Thomas Lime, of, &c. and Richard Fra forgot to be en. 


of. Cc. lately in our courts to wit (here ſet forth 
the ſci fa. as far as the word “d expedient”), then go 
on thus: And now at this day, the laid Henry 


cometh here, by $ LU. his attorney, and offered 
himſelf on the 4 day againſt the faid Thomas 
Lime and Richard Frame, in the plea aforefaid ; and 


they the ſail Thomas and Richard, although ſolemnly 
called, came not; and the theriff, to wit, Sir Bar- 
nard Turner, Knight, and Thomas Skinner, Eſquite, 
ſheriff of the ſaid county, now coturneth, that the 
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Entry of Two Sti. fa's. againſt Bail. 
ſaid Thomas Lime, and Richard Frame, have not, nor 
hath either of them, any thing in his bailiwick, 
where or by which he can make known to them, or 
either of them, as by the ſaid writ he is commanded ; 
or are they, or is either of them, found in the ſame: 
Therefore, as before, the ſheriff was commanded, 
That by good, Oc. he ſhould make known to the 
| ſaid Thomas and Richard, that they be here in eight 
days of Saint Hilary, to ſhew in form aforeſaid ; 
at which day the ſaid Henry cometh here, by his 
attorney aforeſaid, and offered himſelf on the fourth 
day againſt the ſaid Themas and Richard, in the pica 
aforeſaid; and the ſaid Thomas and Richard, al- 


5 though ſolemnly called, come not, and the ſheriff, as 


Tf (ci; fa's, be of 


before, now returneth, that the ſaid Thomas and 
Richard (here copy return); and thereupon the ſaid 
Henry prays execution againſt the ſaid Thamas and 
Richard, to wit, againſt the ſaid Thomas, of the 
ſaid go/. by him in form afareſaid acknowledged, 

and againſt the ſaid Richard, of the ſaid 901. 
by him in form aforeſaid acknowledged, accord- 
Ing to the form of the faid recognizance to be ad- 
Zudged to him, &c. Thereſore it is conſidered, 
that the ſaid Henry have execution againſt the ſaid 
Thomas, of the ſaid gol, by him in form aforeſaid ac- 
| knowledged, and againſt the ſaid Richard, of the 
| ſaid gol. by him in form aforeſaid acknowledged, 

by-their-defanlt, Te -: 5 
If the ſcire facias's be of different terms, then the 
entry on the roll of the ſecond ſcire facias mult be 
thus: 1 „ | 


Middleſex, to wit, Heretofore, as it appeareth in 


VO ms this ſame term, in the 713th roll, it is thus contain- 
entry is thus. ed, Middleſax, to wit, The ſheriff was commanded 


(to the end of the firſt entry on the roll made on the fir/i 
ſcire facias and /heriff's return), vide p. 499. 
Therefore, as before, the ſheriff was commanded, 
that by good, &c. he ſhould make known to the ſaid 
Richard and Thomas, that they be here in eight days 
of the purification, to ſhew in form aforeſaid : At 
which day, Sc. (as in the laſt entry exactly). 


5 Wotics Þ 


. 
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WV pay the proceedings are required! by Hard 
the party moving to be ſtaid, in that caſe no | 
tice is neceſſary to be given the attorney on the other 
file, and affidavit made of the ſervice thereof; as tor 
inſtance, if the error happen in proceſs, or the notice | 
ſubſcribed thereto, notice muſt be given of the mo- 
tion, the like to ſet aſide an interlocutory judgment 
or inquiry, the proceedings on a bail bond, to put 
off a trial for want of a material witneſs, for a ner : 1 
trial or arreſt of judgment: But there is no neceffity _ - m8 
to give notice for leave to pay money into court, 
let, changing the venue, or for a ſpecial; Jury, 
or for leave to plead ſeveral matters. 1 9 
Though in ſtrictneſs in ſome caſes, notice of mo- - {8 
tion may not be neceſſary, yet it will ſhew, that you . Wo 
took the firſt opportunity of informing the plaintir | "® 
he was wrong therefore, I ſhall here give prece- 
dents of different notices, both with reſpect to thoſe 15 
caſes, as well as others which may happen. | | | | 4 
You having been ſerved with a copy of a capias, at Notice not to 
the ſuit of the above-named plaintiffs. Ii. C. and appear to a writ 
N. on th | day of - laſt, to appear e n . 
the third day of Nevember next, by your attorney, ME. 
his Majeſty's court of Common Bench, and the ſaid 
' writ not being returnable, I do hereby give you no- 
| tice not to appear thereto, there being a miſtake in 
the ſaid writ, Dated this firſt day of November 1783. 8 N if 
Your's, &c. 8 | 4 
To Mr. G. A. the above 
defendant. 


12 
2, Sa 


r Pc 


"Take notice, That this Crabs court will be” To fot afide an 
moved to-morrow, or fo ſoon after as counſel can 8 
be heard, that the interlocutory Judgment figned inj. e 
this cauſe, may beſet aſide for irregularity with colts, 
to be taxed by one of the prothonotaries, aud in the "+, "wag 
mean time all proceedings be ſtayed, Dated, c. | „ 
Take notice that this honourable court, & c. that To ſet aſide 
5 the interlocutory Judgment ſigned in this cauſe, e and 
the . 
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the writ of enquiry executed thereon, may be ſet 


aſide for irregularity with coſts, to be taxed by one of 
the prothonotaries, and in the mean time all MY 
ceedings be ſtayed, Dated, &c, 


To ſet afide the Take notice that this honourable court, Se. that 


_ Judgment nod the judgment ſigned in this cauſe, and the execution 
| execution exe- 
cuted, and that iſſued and executed thereon, may be ſet aſide for ir- 


the money paid, regularity with coſts, to be taxed by one of the pro- 


ee thonotaries, and that the ſum of 56. levied and paid 
in the hands of the ſheriff of Midaleſex, may be re- 
ſtored to the above-named defendaiit, and the ſaid 


ſheriff retain the ſame in his hands, until the further 


order of this court, and that in the mean time all 


further proceedings be ſtaid. Dated, &c. 


To file common Take notice that this honourable court, Sc. for a 
mw rule to ſhew cauſe why the defendant ſhould not be 
permitted to file a common appearance in this cauſe, 


and in the mean time all e be Raid, 
Dated, Sc. 


To ſet afide all Take notice that this 1 court, Ge. to 
proceedings for ſhe w cauſe why all the proceedings in this cauſe 
ſhould not be ſet aſide for irregularity with colts, 
to be taxed by one of the prothonotaries, and in the 
mean time further proceedings be ſtaid. Dated, &c, 


. 


To ſhewcavſe Take notice that this honourable court, &c. fag a 


_ whyit ſhoula not rule to ſhew cauſe why it ſhould not be referred to 
one of the prothonotaries, to compute the principal 
pute principal and intereſt due upon the bond in queſtion, and 
and intereſt up- why upon payment thereof, together with the coſts 


de referred to the 
maſter, to com- 


on bond. 


to be taxed by him, the ſaid bond ſhall not be de- 
livered up to the defendant to be cancelled, Dared, 


Oe. 


To ſhew cauſe, Take notice that this honourable court, Ge for a 


why judgmert rule to ſhew cauſe why the judgment 11gned in this 
thould not be iet 


: aſide, and plain- 
tiff anſwer the coſts, and why the.plaintiff ſhould not anſwer the 


matter of the matters of the affidavit, and in the mean time all 


affidavit, 


proceedings be ſtayed, Dated, &c. 


To thew cavſe, hat this honourable court, Qc. why the baile 
why the bal- pond aſſigned in this cauſe, and the proceedings 


bond, and ih 
non! If ap © thereon, ſhould not be ſet aſide with coſts, to de 


thereon, ſhould not be ſet aſide, 


cauſe ſhould not be ſet aſide for irregularity with 


taxed . 
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taxed, and i in the mean time all the proceedings be 

_ ſtay as | 

| / ake notice that this Börde court, Sc. why Why the writ 
the writ of capias iſſued in this cauſe ſnould not be ſhould not be 

quaſhed, and why the plaintiff ſhould not pay the opment 

coſts of this application, and that the plaintiff may 

anſwer the ſeveral matters mentioned in the affidavit, 

Take notice that this honourable court, &c, why To the heriff to 
the judgment in this cauſe, and the execution exe- 412 mwney. 
cuted thereon, ſhould not be ſet aſide for irregularityz _ 
and why the money paid into your hands ſhould not 
be reſtored to the defendant, and that in the mean 
time you retain the lame until che further order of 

the court. | 


To the ſheriff of the cent of Middleſes, bis bai 
4 and under ſheriffe 


Erro. 


WRIT of error is a commiſſion to judges of a 
ſuperior court, by which they are authorized 
to examine the record, upon which the judgment 
was given in an inferior court, and on fuch exa- 
mination to athrm or reverſe the ſame 5 ” 
law, 2 Inſt. 40.; and any perſon damnified by e 
ror in record, or that may be {uppolcd to be 5 — 
by it, may bring a writ of error, to reverſe it, whe- 
ther he be party or no; but e and bail can- 
not join in a writ of error. 
No perſon can bring a writ of error to reverſe a No 5 3 
| judgment who was not party or privy to the record, bring the writ, 
or who was not injured by the judgment, and there- ' i by #45. not 
fore to receive advantage by the reverſal thereof, it. 
I Roll, Abrid. 747. Dyer go. . 
A writ of error that bears teſte before the 8 If error beats 
ment is good; and this is the uſual courſe for pre- teſte before judge 
venting and ſuperſeding execution. 1 Vent. 255. 96. 
March 140. 5 
It 


Party, or privy co 


ment, it is good. 


* 
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Cannot be 
brought after 
twenty Years. 


If brought on a 


Judgment in 


C. B. it muſt be 


returnable in 
K. B. 


Præcipe for a 
wilt of error, 


able —_— W Oc. 


How to get it 
allowed. 


If bail is re- 


put in in four 


days. 


How to put in | 


bail, 


Erroꝛ. 


It cannot be brought after twenty years, and the 
Ratute of limitation muſt be pleaded to a' writ of er- 
ror, as well as to an original action. Rep. Temp. 
Hardiu. 346. 

If an erroneous judgment be given in this court, 
the writ of error in all caſes is made returnable into 
the court of King's Bench; and therefore if the de- 
fendant brings a writ of error to reverſe the judg- 
ment, he muft firſt make a præcipe for the curſitor 
in this em: ; 

Middleſex. Writ of error for A. X. againſt 65 D. | 


in Caſe, on a judgment in the Common Pleas return- 


. Aqoreiyc. 

Carry this precipe to the curſitor's office, Chancery 
Lane, who will make out the writ, pay 14s. Ed. 
if no private ſeal, if a private fea | 85. 64. more. 

As ſoon as you have it from the curiitor, take the 
ſame to Mr. Hough, the clerk of the errors, at Mr. 
Pepys' chamber, No. 10. in Symond's Inn, pay him 
for the allowance 2/. 25. 64 ſerve copy of the allow- 
ance on the plaintiſt's attorney in the original action. 

If it requires bail, the plaintiff's attorney in error 


quired, muſt be muſt put iame in, before one of the juſtices of the 


Common Pleas, within four days next after the de- 
livery thereof to the cleric of the errors, or an exe- 
cution may iſſue, R. AM. 28 Car. 2. 
Take the names of the bail and places of abode to 
ho clerk of the errors, and he will go with you to 


one of the judge' s chambers, and there take the bail, 


Exception, 


pay him tor ſame 11. 4s, if at /Pe/tminſter, bs. 84. 
more; give notice thereof to defendant's ander 
in error. | 

'The defendant's s attorney may, if he thinks pro- 
per, except againſt them, by entering ſame in the 
book of the clerk of the errors, within twenty days 
next after bail put in, and apply to the clerk of the 
errors for a rule for better bail; pay 45. ferve copy 
thereof on the plaintiff's attorney, which EXPITES 
in {our days. 

The court refuſed to gie time to gert bail in 
error, becauſe no real error could be ſuggeſted, 2 
tnat 


Erroz. 685 


that they thought the writ of error was brought for | 1 
delay. 2 Wil. 144. 1 
If it's intended that the bail mould juſtify, then What notice of | 70 
the defendant's attorney will give notice thereof two juſtification re- 3 
days excluſive of the day, to juſtify ſame, the form 8 1 
of which notice is as follows; 3 which mult be done 7 
within four days after exception. K. M1. 6 Geo. 2 {OM 
reg. 6. | | : 5 1 


In the e Pleas. . D. Plaintiff, 
In error. 1 „ 
H. B. Defendant. | Li 
Take notice that the bail already put in for the Notice of joſi ?- 16 
plaintiff in this cauſe on the writ of error, and of i balls. | 
whom you have had notice, will, on Monday the 
dn of. nest, Juſtify themſelves i in this 
| honourable court at Meſtminſter- hall, in the county 
of Middleſex, as good and ſufficient bail for the ſaid 


plwaintiff. Dated this day T. if 
To Mr. J. K. Attor- } „„ : 
ney for defendant q 7. B. Attorney for 
in error. Plaintiff; in error. 


hee ole i better ball is fer wed; in vacation, 
_ defendant has not-till the next term to perfect his 
bail, but ought to juſtify before a judge, and exe- 
eution ſued out for want of it held regular. Barnes 
1. | 
The day baſes you Aten enipieg, g0 to the 
clerk of the errors, and deſire him to attend with the pi 
bail- book, make affidavit of the ſervice of the notice, — 5 
give it to a ſerjeant . to meve to juſtiſ the bail,” pay [5 
him 108. 6d. pay for the juſtthcation and court-fees 
155. in the evening draw up the rule for the allow- - 
| ance at the ſecondarics, pay 55. {er v. copy on de- 
fendant's attorney. 
If there is no bail required, as for ©: altance, on Rule to tran · 
judgment by defauit in caſe, treſpaſs, aud the like, ſeribe. 
the defendant in error upon the return ot the writ 1 
gets a rule to tranſcribe (and the ſame is done by 5 By 
him, after bail periecied, as the next ſtep) ; get 6 
lame | 
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fame of Mr. Hough, pay him 45 copy ame, and 


ſerve on plaintiff's attorney. 
| How plaintiff's The plaintiff's attorney, before this rule expires, 


attorney in error 
rr which is in eight days next after the ſervice, may 


the errors will ſend for more. 

I have heard that Mr. Hough, if there is time, 
will carry over the tranſcript in the ſame vacation, 
or if the rule be given in term, if he has time ſuf- 


ficient, he will take ſame in the laſt day of that 


term, which expedites the bringing a writ of error 


to a ſpeedy determination, and had not uſed to be 


„ > 
How defend - If there be no original filed, 080 the vacation of 


ant's attorney is the term in which judgment is ſigned is elapſed, 
to proceed, When 


no original filed. 


an original, which ougnt to be returnable the term 


the declaration is delivered ; therefore if you expect 
a writ of error, get the original allowed by the pro- 
thonotary, in the taxing of the colts, and make a 
præcipe for the original forthwith ; which take to 
the curſitor, and he will make it out for you; for 


in caſe this is neglected, the maſter of the rolls will 


not order the or!ginal to be made out, “ but upon 
„ payment of «1s to the plaintiff i in error, in caſe he 
ce does nit further proſecute the crit; a copy of the 


petition, and the maſter of the rolls order thereon, 


muſt be ſerved on the plaintiff's attorney, and if 


he negleQts to proceed, then no coſts are to be al- 
| lowed ; pay for your order 5s. 6d. carry fame to 


the curlitor, with a præcipe, and he will make out 


the original, which return in this manner (though 


It's uſual to leave it with the ſheriff of the county 0 


where the venue is laid). 

| John Doe. 

Pledges to \proſecuts | : "and - 
Ki ard Koe. 


« The 


pay one guinea in part of the tranſcript to the cler 
of the errors, and before it is complete the clerk or--.* 


the defendant's attorney muſt, before he takes out a 
rule to tranſcribe, petition the maſter of the rolls for 


... aa a= ²—o.: . iat. cc es... 


— W d W 


0 > 


| cornty of Middleſex, yeoman, in his Majeſty's court | 


ings have been had thereon, 
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vos The within-named C. D. bas not any thing in Return of the 
ce my bailiwick, whereby be can be attached. The, tn cate 


if in debt, ſay . 
„ anſwer of | | * ſormoned,"? 15 N 


« Milliam Gill Eſq; 
and Sheriff.” 
0 i lliam NMetholſn, Eſq;) 


| When the original is ſealed, and the return 

filed, carry it to the c/?os brevium of the Common 

? Pleas, in Brick-court, and file it; pay him 4d. for 
ſame, and 44. Oy. poit- term alter the return. 


: is the Common Pleas: A. B. plaintiff, 


C. D. defendant. 
The bumble Petition is the aid 4 A. B. the Phinti, 


 Humbly ſeweth, 
That your petitioner having, in Eaſter term Petitions 
1781, commenced an action at law againſt the 
above-named C. D. late of Weſtminſter, in the 


of Common Pleas at J/:/tmin/ter, in a plea of 
_ treſpaſs on the caſe, to his damage of 6cl. and your 
_ petitioner hath laid his werre in the county of Mid- 
dleſex ; and judgment hath been obtained in ſuch 

action in Trinity term laſt paſt, for 35. damages, 
and 121. 10s. colts, whereupon the ſaid defendant. 
hath brought his writ of error, returnable in his 

Majeſty's court of King's Bench on the morrow of 
All Souls, whereſoever, Sc. but no further proceed- 


That your petitioner hath not as yet fued out 
any original writ to warrant the ſaid judgment, 
and that he is adviſed it is neceſſary that the ſame 

| ſhould be ſued out to warrant the ſaid judgment, 
and the time for applying for the ſame in the ordi- 

_ nary courſe is expired, and that the curſttor of the 
ſaid county cannot make out the lame without an 
order from your Honour. 5 
« Your 


Erro. 


& Your petitioner thereſore humbly prays your 
„ Honour, to grant unto him an order, 
**. that the curlitor of the ſaid county of 
% HMidaleſex may iſſue an original writ in 
© this cauſe, out of this honourable court, 
4 returnable in bis ſaid Majeſty's court of 
„Common Pleas, on, Se. | 

And 2 petitioner ſhall ever prey, &c.” 


' Where the want of an original writ is aſſigned 


15 error, and it appears that all the proceed- 
ings are of the ſame term wherein the original 
is returnable, ſuch an original warrants theſe pro- 
ceedings, let it be of any return of the ſame term; 
but an original of the term wherein final judg- 
ment is given will not warrant it, if by the record 
it appears that there has been proceedings in the 


cauſe in the term or terms before. 1 Lev. 8 


3 Telu. 108. 1 Vils. 182. 

Make a tender After ſervice, make a tender of the coſts i in error 
ol cos. to plaintiff's attorney, which if he accepts you may 
nan pros, and take out execution. 


If plaintiff's at- After ſervice of the rule to tranſcribe, leave a 
torney proceeds copy of the proceedings with the clerk of the errors, 


in error, then 


how to proceed, and of the judgment (of courſe the roll i is to be doc- 


queted and carried in). 


After tranſeripe When the tranſcript is colnalets.” defendant) s at- 
 «elivered over to torney attends on the clerk of the errors, who will 


Mr. Heberden, 


each party makes go with him to Veſiminſter, and examine ſame; at- 


acopy, ter it's examined, the clerk of the errors delivers 
over the tranſcript to Mr. Heberden, with the writ 
of error annexed ; each party may take a copy upon 

paying 4d. per ſheet ; ; but it's incumbent on the at- 


_ torney for defendant to make it forthwith, as it will | 


be wanted in the future ſtage of the cauſe, 


Upon the delivery of the tranſcript over to Mr. 


Heberden, the cauſe is then ſaid to be in the court 


Defendant's at- of King's Bench, therefore the defendant's attorney 


© torney to ſue will proceed by a ſcare facias ad audiendum errores, 
out ici. fa. 


„„ to ſhew cauſe why execution ſhould not be ad- ; 
55 Judged to che Haien, © which is made nr i 
ab e, 


able, not on a day certain, but whereſoever the 
king ſhall then be, and teſted, if the tranſcript 
be completed, the laſt day of term on that day, re- 
turnable the firſt day of the next term, if it's com- Returnable, e. 
plete in vacation, and not delivered over till the 
firſt day of the next term, then it is to bear te%e Teſte. 
that day, and there muſt be Fifteen days between the 
tene and return. 
Tze writ of Aci. fn. is to be ſigned by Mr. Heber With whom to 
den; pay 1s. 8d. ſeal 7d. and if left for a nihil, 15. 3 8 N 
to the ſheriff, if left for a ſcire feci, you have a DM 
| ſummons thereon from the ſheriff, pay him 25s. 4d. 
officer 55, If there are two ſci. fa.'s, the laſt need 
not lie four days in the office before the return, nor 
for a ſcire feci. 3 Burr. 1723. as againſt bail. 
On the return day of the ſcire facias, if the de- On return to 
fendant is warned, or upon a mhi! returned on the five rule for 
alias, you mult give 2 rule thereon at Mr, Coto- — 
per's, the clerk of the rules; write it on a piece 
of plain paper, thus: “ In error, C. D. againſt 
A. B. rule on ſci, fa. J. A. attorney; pay for 
ſame 1s. 104, which expires in four days, excluſive 
of the day given, upon which day, if there is no If there i is no 
aſfignment of errors left with defendant's attorney *gnment, may 
in error, he may take out execution, but cannot e 
| non pros the error, till after the rule is given for 
{ ſuch aſſignment, 4 Burr. 1772.3; but moſtly, as 
the plaintiff in error has gone fo far, he will aſſign 
errors, which if he does, he had beſt deliver the 
common errors, as they are the cheapeſt ; but | e 
may aſſign the want of an original. 
For the reſt of the proceedings in the King's Bench, 
Vide my Inſiruct. Cleric. p 526. | 
By 3 Fac. 1. c. 8, it is enacted, << That no 
« execution ſhall be ſtayed or delayed upon or by 
* any writ of error, or ſuperſedeas thereupon, to 
be ſued for the reverſing of any judgment given 
* in any action or bill of debt, 2h any frrgle 
„bond for debt, or upon any oblipation, with con- 
dition for the payment of money only; or upon any 


action Or bill of debt for rent, or upon any contract 


* cn AUO 


090 
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ce ſued in any of the courts of record at Weftminſter, 
« fc, unleſs ſuch perſon in whoſe name ſuch writ 
<c ſhall be brought, with two ſufficient ſureties, 
„ ſuch as the court wherein ſuch judgment is or 
« ſhall be given, ſhall allow of, ſhall firſt before 


A 


& ſuch ftay made or ſuperſedeas be awarded, be 


< bound unto the party for whom any ſuch ;udg- 
< ment is given, by recognizance to be acknow- 
5 ledged in the fame court, in double the ſum ad- 


«© judged to be recovered by the ſaid former judg- 
„ ment, to proſecute the ſaid writ of error with 
effect; and alſo to ſatisfy and pay (if the ſaid 


© ;udgment be affirmed) all and ſingular the debts, 


damages, and coſts, adjudged upon the former 
judgment; and all coſts and damages to be alſo 


awarded upon the delaying of execution.“ 


Bail in error on a judgment in debt on bond, are 


each bound in the ſum recovered, that being double 
the ſum due. 1 Wils. 213. 

But bail is not requiſite upon a judgment i in an 
ation of debt founded upon a prior ann 


4 Burr, 1548. 1 Black, Rep. So. 


No execution ſhall be ſtayed in any of the court: 


of Meliminſter, &c. upon any writ of error or 


oy aper ſedeas thereupon, after any verdict and judg- 


<< ment thereupon obtained, in any action of debt 


grounded upon ftatute 2 Ed. 6. for not ſetting 


upon any promiſe for payment of money, actions ſur 
trover, covenant, detinue, and treſpaſs, unleſs ſuch 


© recognizance, and in ſuch manner as by the ſaid 


former att is directed, ſhall be firſt acknowledged, 


ein the 1aid court where fuch ! is given.“ 


13 Car. 2. ſ. 9 


$2. 10. Gives double elle to a defendant by de- 


tay of execution, by reaſon of error brought, if the 
zudgment be affirmed. 


Se. 11. Provides, That the id ſtatute hall not 
extend to actions popular; or upon penal ftatutes, 
indictments, Oc. other than the ſtatute of Ed. 6. 
| 8 %% „ 


forth of tythes; nor in any action upon the ca 


By 16 & 17 Cats 2. c. 8. J 3. © No execution 
40 ſhall be ſtaid after verdict and judgment in any 
ce perſonal action whatſoever, unleſs a recognizance 
« beentred into according to the 3 Face Is . 
„Not to extend to any writ of error to be 
„ brought by any executor or adminiſtrator, nor 
& unto any action popular, nor to any A ac- 
< tion (except debt for tythes).” See:. 5. 
„That in writs of error to be brought upon any 
judgment after verdict, in any writ of deter, or in 
any action of ejectione rmæ, no execution ſhall 
be thereupon or thereby ſtayed, unleſs the plain- 
« tiff or plaintiffs, in ſuch writ of error, ſhall be 
bound in ſuch reaſonable ſum, as the court to 
Which ſuch writ of error ſhall be directed ſhall 
ce think fit; with condition, that if judgment ſhall 
<« be affirmed in the ſaid writ of error, or that the 
& ſaid writ of error be diſcontinued, in the default 
of the plaintiff or plaintiffs therein; or that the 
* ſaid plaintiff or plaintiffs be nonſuit in ſuch 
« writ of error, that then the ſaid plaintiff or plain- 
e tiffs ſhall pay ſuch coſts, damages, and ſums of 
„money, as ſhall be awarded upon or after ſach_ 
„judgment affirmed, diſcontinuance or nonſuit 
23% 
A recognizance in error in ejectment, ought to 
be in the value of two years rent due. ide 4 Burr. 
2501. Barnes 103.; and double coſts. Ibid. 
The defendant may give two ſufficient ſureties 
if he pleaſes in ejectment. Barnes 75. 
Bail in error, cannot be put in before a com- 
miſſioner in the country. Barnes 78. 
Error on verdict in ejectment allowed; but On error being 
plaintiff in error entred into no recognizance, nor brought, the 
put in bail, as plaintiff below had not got the coſts Pi e 
taxed, without which the meaſure or enn of nizance es plan 
the recognizance could not be fixed. Plaintiff be- ti . 88 
low, for want of the recognizance and bail, in four 5 e e 
days, took out an Hab. fac. poſſ. and had poſſeſſion 
given him, whi ch the court held to be regular, ef 
V 2 


cc 
cc 
cc 


« 


per 


692 : Errot, 


He ſhould have per cur. Defendant ſhould have applied to ſtay exe- 

8 to tay cution, and the court would bave obliged plaintiff to 

e got his coſts taxed. The writ of error is no 
uperſedeas without bail. A judge would have taken 
bail, if applied to. Rule diſcharged. Barnes 212. 


On an amended If a writ of error in B. R. on a judgment in 


writ of error, C. B. is amended in B. R. new bail muſt be 


88 muſt given to the amended writ in C. B.; and the 


of bail. 2 Black. Rep. 1067. 


| Executors where If judgment be againſt an executor, or adminifira- | 


the judgment 1s 


de bonis proprit, tor de Bonis proprus, and he brings a writ of error, 


muſt put in bail, he muſt put in bail in ſuch caſes, and pay coſts if ; 


judgment be affirmed ; but if judgment be de bonis 


teftatoris only, he ſhall neither put in bail, or pay 
coſts. 1 Lev. 245. 1 Sid. 368. 2 Keb. . 


Com. 323. 2 Cro. 350. 1 Sid. 368. 


In error after In error on a judgment after verdict upon 2 ſci. fa. 


_ verdit on a (ci. againſt bail, there muſt be bail to the \ writ of error. 


fa, againſt bail, 
this melt be”. 2 Black. Rep, 1 227. 


bail, On a judgment in debt on a bond i in the penalty 


In error on judg- of 14.70! it was moved, to juſtify bai}, each in 


ment in debt on 
hoad: bait botnd 1470l.; on the other fs it was infiſted, that the 


in the ſum re. bail ought each of them to juſtify in double the 
covered, it being ſum the judgment was given for; but per curiam, 


double the ſum the ſum recovered is double the debt really due; 


Re and it is ſufficient for the bail to juſtify i in 14701 
1 Mils. 21 

Bonds that re- There mol be bail on a bor? omry bond, Str, 476. ; ; 

quire ball. on a ſecond writ of error, ibid. $27. ; alſo on a bond 


_ given for the payment of $c0/, being the ſum 
mentioned in certain indentures, ibid. 959. ; on 
bond for 300. mentioned in a ſurrender of a copy- 
hold, by way of mortgage, wherein judgment had 
paſſed by default, Barnes 78.; upon a bond con- 


ditioned to pay fo much, as 1 {hall appoint. 1 Lev. 


. 


Bonds that re- But not on a bond for performance of covenants, 
quire no bail. | 


Barnes 72.; nor upon a bond conditioned to pay 
for fo much beer as ſhould be delivered to S. not 
7 C2 ccedi IH 


plaintiff below ſhall not take out execution for want 


C 


Erroz. = 693 


: exceeding. 1007. after. judgment upon demurrer, 
Str. 1190. 1 Vils. 19.; nor upon a bond for per- 
formance of an award, or on an obligation to in- 
demnify, agreed * counſel on both lides. Com. 1 — 
A 

, Error on a bond, conditioned that . G. was 
bound with the defendant, for a debt of the defend- 
ant's by bond, of the ſame date, to pay 51/7, 10s. to 
Lat. Ridley, zoth October, in diſcharge of the recited 

obligation; it was held, that bail ought to be given. 

Comyn's Rep. 321. Huddy and Ux, v. Gifford. | 
ft is ordered, That all writs of error ſhall without Wilks of ers 
delay, be delivered to the clerk of the errors for the to be forthwith 
time being; and that no perſon ſhall be hindred 3 
from ſuing ſuch execution, under pretence of any rors, or ro Ray 
writ of error, before ſuch writ of error be delivered of EXEEPTION. 
to the clerk of the errors; and in caſes where ſpecial 

bail is required, unleſs the plaintiff upon ſuch writ | 

of error ſhall, within four days after the delivery there 

of, put in bail according to law, and obtain a 


E _ writ of ſuperſedeas thereupon, the defendant may 


proceed to Execution notwenig. K. MA. 

28 Car. 2 150 | 

That in all caſes W bail ſhall be filed on Writs Bail to be ger. 
of error, ſuch bail ſhall likewiſe be perfected within fected in four 
Four days after exception taken thereto, or in default“! 

thereof, the clerk. of the errors of this court ſhall 

nonpros ſuch writs of error. R. M. 6 Geo. 2. 

reg. 6. 5 „ 

After error allowed, A notice, plaintiff exe- Defendant in er- 

cuted a fi. fa. for want of bail in four days. Mo- ror may take out 

tion to ſet it aſide, ſuggeſting that plaintiff could g nt e 


is not put in, 


O regularly take out execution, till after cer. without a cer- 


tificate from the clerk of the errors, that no bail tificate from the 


12 ; 
was put in. Rule diſcharged. Such certificates SEM ser 


have been frequently taken out of caution, but ; are 
not eſſentially neceflary, Barnes 212. 
An executor may revive the judgment, but e eee 


not take out exccution, pending a writ of error. revive the judge 


ment, pending 
Barnes 43% 1 3 e e 


* 7 3 Bail 


1 % 2 : * = 
" — — . "ths 7 — 
N rr eee * 
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Bail ſhall be . 
given in debt up- 
on thejudgment, 


Erro. | 
Bail ſhall be given in an action of debt on the 


judgment againſt the principal, notwithſtanding a 


though a writ of writ of error, if no bail in the original action, 


irrer is brought, otherwiſe not. Com. Rep. 5 39 2 Black. 8 768. 


In debt. 


Ia debt againſt 
| an executor. 


In covenant, 


proportions: 
From 400 to 100 marks „ 0. 6 8 
From 100 marks to tool, =- = © 10 0 
From 100/. to 200 marks = — 0 13 4 
From 133, 6s. 84. to 166% 135. 4d, 0 10 © 


Precipe for Original, to warrant the Judgment 


in caſe Error is brought. 


| Middbſox, (f } If John Denn make you . 


Sc. then put, &c. Richard Fenn, late of Meſimin- 
ier, in the ſaid county, merchant, that he be be- 
fore our juſtices at JYVe/tmin/ler, on the morrow of 
the Hoh Trinity, to ſhew, For that whereas (here ſet 
forth the whole declaration verbatim) To the {aid 


John his damage of got. as is taid, c. 


London, (ſſ.) Command Richard Fenn, Junk of 
| London, merchant, That juſtly, Sc. he render to 
John Denn lool. of lawful money of Great Britain, 


which he owes to, and unjuſtly detains tron him, 


Se. Returnable before his Majeſty's juſtices at d 


Maeſiminſter, on the morrow of the Holy Trinity. 


London (II.) Command Richard Fenn, late of 
London, merchant, That juſtly, &c. he render to 


4, B. executor of the 100 will and teſtament of 


J. K. deceaſed 500. of lawful money of Great 
Hritain, which he unjuſtly detains from him, Sc. 


Ret (as before). 


Middleſex, iT Command Richard Fenn, late of, 
&c. that he juſtly, &c. perform to John Denn, the 


covenant made between them, according to the 


force, form, and effect of a certain indenture made 
between them. Ret. (as before). 


On all Ppræcipes quod reddat, if the ſum exceeds 
40⁰ a fine is payable to the king in the folowing 


From 


Pꝛaecipe for Original. 695 
CR. „ 
From 166/13. 4d, to 20bwQuQmUQeTT 1 0 0 
And fo conſequently for every 100 
marks more . 5 6 8 
And for every 1001. more 9 10 O 
Surry, to wit, Command C. D. late 'of E. in precipe i in a- 
the county aforeſaid, gent. That he render to F. G. count, 
his reaſonable account, for the time which he was 
receiver of the money of him F. &c, 
If a bailiff, then as before, to account for the 17 2 bailiff, 
time in which he was bailiff of him F. in E. &c. 
If a bailift and receiver, then, for the time which If baili and re- 
he was his bailiff in E. and receiver of the money of celver, 
Aim, N. Ke. 
Somerſet, to wit, "End 2 D. late of. Se. In detiaue. 
. yeoman, That he: render unto F. G. one mare, one 
cow, Sc. (as the caſe requires), of the price of a 1 
ten pounds, which he unjuſtly detains from bim, 15 — 
. to wit, Command C. D. late of, Sc. Ia e 
yeoman, That he render unto F. G. 100l. of law=- _ 
ful money of Great Britain, which to him are in ar- 
rear, of a certain annual rent of 5c/. which to him 
he owes, and unjuſtly detains, &c. 
No curſitor ſhall make, or permit to be Pe te Original to be 
within his reſpective office and diviſion, any original 83 before 
' writs whatſoever, of any return paſt, unleſs hy OI, 


of the ſucceed. 
| ſhall receive the inſtructions for making thereof i ing term. 


Within the term wherein the ſaid writs are to be 


returnable, or at fartheſt on or before the eſſoign 
day of the next ſucceeding term, without ſpecial 
warrant from the lord chancellor, or lord keeper of 
the great ſea] of England, or maſter of the rolls for 
the time being. K Clarendon's orders in Chan- 
cery. | 


Yy 4 INDEX. 1 N 


I 


e 


ow to plead in abatement | 
Page 51] 
he like to the Ii en ibid. 


Within what time pleas in abate- 


ment are to be pleaded 319 
On a plea in abatement, no advan-] 


tage can be taken of the declara- 
3, 320 


pleaded before defendant ap- 
pears _. in. 
Plea 3 in abatement of coverture 321 
in the Chriſtian 
name Id. 
To a ROI to be delivered #bid. 
Affidavit to annex to the plea 322 
No plea in abatement to be received 
without affidavit of the truth _ 52 
Replication to a plea of miſnomer 
in the ſirname, that defendant i: 
known as well by one name as 
another 322 
Plea of partnerſhip 1 in | abatement 


1 


323] 


How / to enter a cafetur Breve on 

the roll if the plea be true, and 
the form thereof 7bid. 
Rules with reſpect to the plea 219 


By Death. : 
If plaintiff or defendant die aſier 


interlocutory judgment, action 


| ſhall not abate, if the ſuit could a 
have been originally maintained | 
by the 2xecutor 65 


If two or more plaintiffs ſue, the 
death of one ſhall not abate the 
action | ibid. 


N 9 


The like if there are two defend- 
_ OO. Page 655 | 


1 37 Death, 


provided the judgment be enter- 
ed up within two terms, 6 


Death of either party before the al- 
A pleain abate: cannot be 


ſize ſuit abates; but if after the 
aſſizes, though before trial, it 


. does not... , oe, 
If after verdict, ad: hiefice day i in 


bank, the plaintiff dies, if de- 


fendant ſigns judgment within 
two terms, it is within the ſtatute : 
656 
Ejetment Laien baron and be 5 
baron dies between the day of 
77/7 prius and the day in bank, 
it is good againſt the feme 201d. 
If feme takes huſband after verdict, 
and before the day in bank, ſhe 
ſhall have judgment, buta es. . 
muſt be ſued _ „„ 


If pending an argument, plaintiff 


dies, ſuit does not abate, the like 
if defendant dies tid, 


A feme ſole cannot by marriage SS, 
abate her writ We] | 


Tf ſhe is ſued, and takes huſband, 


the writ does not avite hed. 


If there are two ſuits pending for cle 


ſame cauſe of action, the ſecond 


fait {hall abate. : ibid. 

| 5 3 | 5 
Why firſt introduced FT 
Ac-etiam in debt 185 
268 ym by 


The death of cither party hetergon | 
verdict and judgment i is not error, 


i N 9 . 


4. &tiam in caſe Page 156 
—— affault ibid 
—covenant 157 
{over ibid, 

— —detinue ibid. 
Againſt two defendants ſeverally i in 
caſe tid, 
As an executor in caſe ibid, 

As adminiſtrator on bond bed. 


As affignees of a bankrupt 158 
> Actions. 


What is an action . 
Of the ſeveral ſorts of actions, wiz, 


Criminal, popular, and civil ac-| 


tions | 
Of real actions 
Of the action of account 


afjumpfit 


- indeb. aſumpft ibid, 
What is an implied Surf 17 
Action of covenant ibid | 


= debt 


: . B. 103 15 3 ſara, plaintiff muſt 
recover the Jum demanded, or no 
thing; but it is held otherwiſe, | 
and that plaintiff may enter a re. 
auittitur on the oll. 2 Lord 


Raoym. 816. Douglas Rep. 6.] 


Treſpaſſers, where there are ſeveral 
Page 25 


| 


Within what time actions are to Se 


brought ; as for infance, 
A writ of right " a 
Formedon in reverter, formedon in 


remainaer | 28 
Conſtructi ion of the ſtatute therein 
29 


Mriti of Arne to be ſued now in 


twenty years | 30 
Conſtruction of the ſtatute 32 
Treſpaſs guare, &c. detinue, trowver, 
reple vin, account, Ic. when to be 
brought 33 


Tbeir limitation after judgment or 


ibid, 


outlawry reverſed 


Who are excepted 34 
| What actions are held to be within 
tat, 21 Fac. 1. c. 16 ibid, 


Actions on promitlory notes to be 
brought within the time ap- 
pointed for actions on the caſe, 37 
|Popular e when to be brought 
ibid. 

What offences are within the act 
39 

Capias ſufficient to ſhew the com- 
mencement of che ſuit 40 


1 vide Executors. 


704 1 

A of aſſault 1010. 

| battery ibid, 
aſjauit ans impriſonment. 

19 


ibid. 


— 20 
—h detinue | 21 | 
treſpaſs ibid, 
— the 1 as to perſonal ro- 
perly | = oh 
real. 787d. 


| F or ne and againſt ahm, an 
action will lie 
Caution, how to commence actions 
if plaintiff be infant, idiot, feme 
covert, executor, joint Tengnts, 24 
Or tenants in common | 25 


7 


23 


Aſidavits of Debt. 


For work done and materials found 


136 

For goods ſold and delivered 1 37 
For money lent ibid, 
laid out ibid. 

—— — had and received 761d. 


— — upon an account ſtated 
ibid. 
For work done, and materials found, 
goods ſold and delivered, money 
laid out, lent, money had and re- 
ceived ibid, 
For goods fold and delivered by 
partners e e 


For 


INDE . 


For goods ſold and delivered, made 


by plaintiff's ſervant Page 138 


For work done by plaintiff and hi 


ſervauts | "©. 000084 
For the hire of korks ibid, | 
For work done as a {urgeon, and 

medicines e 3 

For depaſturing of catile 139 

For uſe and occupatiou of a mel-] 

| ſuage and land ibid. 

'The like of a meſſuage ibid | 
For part of a meſſage SM 3 


For arrears of rent, duc on leaſe 76, : | 
Declaration may be amended after 


For a gelding ſold 764d. 
For meat, drink, waſhing, Oc. 7644. 


Drawee againſt the drawer on a no 


of bange EP. 


Indorſee againſt the drawer ibid. 


e 1614} 
On a note where part has bee: 


move to amend | ibid, 
aid, race a ainſt the drawer | = 
= a S* 1 order for amendment, and 


140 


| Quaker” 8 afirimnation on a note ibid. 
| Prawee againſt the acceptor on «| 
bill of exchange ibid. 

Muſt pay coſts after demurrer, if 


Indorſee againſt the ſame 141} 
Indorſee againſt the drawer, whe: 


payable to his own order bid | 


In trover for goods id. 
— ——a promiſſory note 7bid.| 


——_ bod 67% 
— —deeds generally 142 


In Tune ior an indenture ibid 
On a bond obligee againſt obligor 


ibid. 
On an aſſignment of a bond made 


by the afignee ibid. 
On a judgment recovered 143 
Oa an annuity bond zs ia. 
By the aſſignee of a bankropt, upol 
an account ſtated 144 
By an executor, for goods ſold an 
delivered . e ibid. 1 
On a note by ditto „„ 
To hold to bail for a violent aſſaul: } 
M | | 145 
The like. 146 | 
The lice, 147] 


For other allidavits, ſee the diffe. 
| Ent Bea | 


Amendment. 


2 555 formerly ſuitors were per- 
pa in the moi} trivial matters 


Bot now. the court will allo a- 
though the record be made up, 


and term paſt . 2 


plea pleaded, or iſſue delivered, 
in matcer of form without colts, 


after "os Plea or demurrer 


| after argument on demurrer, may 


pleading de nowo, defendant re- 


held good ibid. 


you with to amend declaration. 


| 4vowry ae after cauſe entred 
for argument on demurrer 26:4, 
After argument on the merits, 


After ue roland: defendant had 
leave to amend his avowry 164. 

| Declaration 1 in guare impedit amend- 
ed | ibjd, 
Court denied to amend brit and de- 
claration in guare impedit ibid. 
Zill ne au __—_ amended. 
N 

Declaration on a bail bond amend- 
"I 1 0 299 
On a common "hs fregit An 


a new count, under pretence of 
amending bia. 


; 5 Muſt 


Page 295 


mendmevts to be made at any 
time whilſt the ſuit is depending, 


but in ſubſtance it cannot, or 


297 


delivered the former pleas, and 


ibid. 


en refuſed to be amended 


mended | | ibid. | 
Shall not ORE the ſecond term add 


FN DE x. 


Moſt apply within two terms to add 


a new count Page 290 
Leave was given to add a new 
count after the ſecond term, pay- 
ing cofts of plea and application. 
but defendan nt tO plead de nod 
ibid, 
Title of elan dan amended 3oo| 
Will not let you amend, fo as to de. 
face the roll id. 
5 How to apply to amend 1614. 


Deſendant intitled to a new four 


days rule to plana (is abſurd, auc 
the praftice of K. B. kave got ric 
of it) 300 
After a new trial granted, no 
amendment allowed in the re- 
e 30 
12 Ja. afier executed, amended. 
167d. 
Court amended a Capias in the 7e/te 


ibid. 


Declaration amended: by plaintiff s|_ 


from London to Mida. eſex, it be- 
ing on a remedial law, and con 


oy 50 Middiejes ibid 
Aptearance to Capias. 
with whom to be entred 207 
Præcipe for the appearance ibi, 


To be entered within eight days 
after the return 208 
If not, plaintiff may enter accord. 
ing, Cc. ibid. 
Affidavit of the ſervice of the wr: 
| | | ibid 
If baron and feme are ſued, the ba- 
ron mult appear for. himſeff and 
wife | 209 
Appearance cures all errors in pro- 
ceſs 101d. 
If defendant be ſerved in a wrong 
name, and he appears iu his rick, 
name, plaintiff may declare in th. 
- fight name 
Irregularity of plaintiff's entering ai. 
appearance ivr defendant, to be 


| 
&--.- | 


1 


wiſe binding 
motion, by changing the venue]. 


ment 


mand, and refuſal 


|. 


ib. 


complained of before judge 
ment Page 209 
An attorney not appearing accord- 
ing to his undertaking, to be at- 
tached ibid. 


In what caſes a common appearance 
vill be ordered 210 


Arbitration, 
Merchants, &c, deſiring to end con- 
troverſies by arbitration, may 


agree their ſubmiſſion to the a- 
ward of any perſon 667 


{a r of di{obedience, party ne- 


glecting, ſubject to attachment 
ibid, 
Inleſs ſuch award mall be ſet aſide 
before the laſt day of the next 
term, after it is made ibid, 
The only ground to impeach an 
award is colluſion, or groſt miſbe- 
 havicar, of the arbitrators, other- 
668 
Vhere the objegions ariſe on the 
face of the «award, may be made 
at any time ibid, 
Tow to proc ced to make ſabmiſſioa 
a rule of count ibid. 
Affidavit of the due execution of 
the bond  #bid, 
lo to proceed to get an attach- 
669 
uffidavit of the 83 de- 
| ibid, 
 H-w to move tor the attachment 
670 
How to proceed on a rule of refe- | 
rence ibid. 
{ow to enlarge the time ibid. 
tow to Pose after award mad2 
671 
Affidavit of his ſervice of the rule, 
allocatur tor coſts, and demand 
of the money awarded ib. 
Affida vit of the Cue execuiton of the 
award, to be made by one of the 


Witneites 072 
When bail is 8 ven in the action, 


| | and 


IND: 2-L 


and the plaintiff takes a verdi 1 
ſubject to the reference, how he | 


is to proceed after award made 
Page 672 
Upon a rule to ſhew cauſe why 


faint after award made, it was 
objected, to ground the motion, 
there ought to have been an afh- 
davit of the due execution of the 
award, Sc. and beld * 673]. 


art; 


None to be held to ſoecial bail in a| 


ſuperior court, under 101. 121 
And if the cauſe of action amounts 
to 10d, and arreſt to be made, af- 
 fidavit to be made of the caule of | 
action, and the ſum HUGS on 
the back of the writ 25122 
For which the ſheriff is to take bail | 
for, and no more 7bid.| 
If no affidavit . plaintiff not to 
e 123 


No ſheriff, ee. in \ Wales, or coun- | 


ties palatine, to arrelt, unleſs the 
cauſe of action be 204. ibid, 
No perſon to be held to bail in an 


inferior court under 101. 1b1d4. 
Phat per, ſens are net liable to be ar- 


No ſeaman ſhall be liable to be take. 
| out of his majeſty's ſervice, other- 
wiſe than for ſome criminal matter, 


unleſs the debt amounts to 20). 124 | 
If arrefted for a leſs ſum, may be 


_ diſcharged by a judge 125 
But plaintiff may, upon notice give, 
to ſeaman, proceed 1 to outlawry | 


DO io, ON 
No e ſoldier liable to be 


After verdict, a man may alledge | 
any thing in the record in arreſt 


arreſted, unleſs for a real debt of 


200. . ibid. 
But plaintiff may, upon notice given, 


proceed to as wen and out 


. 128 
if any perſon procure another to be 
arreſted at the ſuit of any pericr 


Where there is no ſuch perſon | 


known, or without the plaintiff's 


priſonment Page 128 
A defendant was held to bail a ſe- 


_ cond time for the ſame cauſe of 
poſtea ſhould not be delivered to 


action, after plaiotiff had diſcon- 


a miſtake | 120 


After a nonſuit, plaintiff may bring 


a new action, and hold to bail 


| ibid, 
ta what 2 line ben cannot be re- 


quired, without an order from 2 


held to bail, without an order, 


| 130 
Bail 1s required upon the 9 Ann. 
c. 14. againſt the winner ibid, 


Defendant may be held to bail oa 
the 3 if no bail in the 


original action, notwithſtanding 3 
- writ of ertor brought ibid. 


| May hold defendant to bail after 


judomen t, if the debt with the 


coſts amount to 101. 121 


So in an action for double rent ibid, 
On a nonſuit, may hold to bail for 
the coſts I i f ibid, 


refted | „ 
Bankrupt i is 00 for forty- two days 
from arreſt, provided he Mas not 


in cuſtody at the time 133 
Servants of pecrs and member: not 
protected ibis. 


Wuüneſſes are, if /ubpana'd ibid. 


Arrest of Judgment, 


of judgment, which may be aſ- 


ſigned Tor erior . 
| But after judgment in demurrer, de- 
ſendant ſhall not arreſt judgment 


for an exception that might have 
been taken on argument, /2czs, 


if judgment by default 413 


conſent, every perſon ſo offend- 
ing mall ſuffer ſix months im- 


tinued the firſt writ, by reaſon of 


judge ” #bid. 
In what actions defendant may be 


Motion 


If an attorney: convicted of forgery, 


? N D E X. 


Motion muſt be made before or on 
the appearance day of hab. corp. 


Page 413 
How to move ibid 
The rule ibid. 


How plaintiff is to proceed to dif- | 


charge the rule 414 
If judgment arreſted, how to pro- 
ceed 1 2614. 
How to move on an inquiſition, to 
arreſt the judgment ibid. 
The rule of law reſpeCting the arrett 
of judgment ibid., 
Nun 16 
e Y 


Attachment ſor not paying coſts, for 
not proceed ing to trial 371 


The like againſt the ſheriff ſor con- 


tempt 202 
The like againſt an attorney for- 
* 527 
6 


ö 
E 
Attornment of tenants under à writ * 


of * in ejecktment 594 
Atornies. 
The definition of 96 


Formerly made by letters patent 


Sc. ſhall . judge to tran 
port bid. 
None to act as an attorney, unleis 
he has ſerved a clerkſhip, and 
been admitted ibid. 
If the maſter dies, or the contract 
be vacated before the five years 


are expired, the clerk to ſerve the 
remainder of the five years, with | 


another attorney 98 
A Quaker, on taking his ſolemn at- 
fir mation, may be admitted an at 
torney ibid. 
Judges, before they admit an Altor- 


$ 


|Sworn attornies permitting thoſe 


ney to take the oath; to examine 
their fitneſs Page 98 
An attorney's oath | 99 
Clerk of the warrants to inroll 
them ibid. 
An attorney not to have more than 
two clerks ibid. 
Prothonotaries may have three, 274. 
An attorney in this court may ſue 
in any other, with conſent of an 
attorney of that court ibid. 
May carry on proceedings in the 
court of Great Seſſions in Wales, 
in the name of an attorney of that 
ooo 100 


that are not to iſſue out writs, are 
diſabled to practiſe ibid. 
A ſworn attorney may be admitted 
a ſolicitor ibid. 
Any perſon in his own name ſuing 
out a writ as attorney or ſolicitor, 
and not inrolled, forfeits gol. 
(wrong in the margin) ibid. 
{ Perſons bound to ſerve as clerks to 
attornies, to cauſe affidavit to be 
made within three months after 
execution of the contract 101 
None to be admited attornies before 
ſuch affidavit produced 1514. 


| Who are to file ſuch affidavits with 


tne clerk of the warrants id. 
No attorney to take a clerk after 
diſcontinuing buſineſs zbid. 
The clerꝶ to be employed the whole 
time of ſervice, oy ſuch attorney, 
He. "OS 
If before the expiration of the time 
the attorney die, or the clerk be 
dilcharged by rule, and he is 
bound by another contract, ſuch. 
ſervice to be good, if affidavit be 
made and filed within three 
months - ibid. 
Attornies pot to commence an ac- 
tion for fees, till one month after 
delivery of their bills ibid. 
And judges to refer them to be 


, 


taxed 103 
f If 


3 


If it appears he has been over-paid, 


then he is to pay the party, and 


in default liable to an attachment 
Page 103 

If the bill taxed be leſs by a 6th 
part than delivered, he 1s to pay 
the coſts; if pot, the court at dil- 

_ cretion ſhall charge the attorney 
or client, according to the reaſon- 
ableneſs or unreaſonableneſs of the 
bin VE © OS 
Not to extend to any bill of fees be- 


tween one ſolicitor and anothe: | 


| "SOT. 
: 88 bill not liable to be 
faxed | e 


After an attorney 18 dead, bill not! 


liable to be taxed _ ibid, 
Attorney acting as agent, or per- 
mitting his name to be uſed, or 

ſending any proceſs to any un- 
Joaliſied perſon, thereby to en- 

able him to appear or act as ar 
attorney, to be ſtruck off the 
„ „ 
None to act as ſolicitor, Ic. who 
ate not admitted according to 


2 Geo. 2. 106 
Perſons exemptel. ili 861d. 
Not to be leſſee or bail 16id. 


No perſon to change his attorney 
without leave of the court 187 
Nor till the former attorney's bill be 
paid 1b. 
Alphabetical hole to be kept by 
the clerk of the warrants, to en- 
ter the name and places of abode 
of the attorries iA. 
If no entry made, fixing 15 in the 


prothonotaries office notice, deem 
ed ſuffeient ibid. 
What every attorney pays ans term 


Coumtry attorney anſwerable to his 
Client, for his agent's neglect 108 


When country attornies are con- 


cerned in cautes, declarations, 


Sc. to be delivered to the agents 


in town - | ibid. 


[[f the agent of plaintiff” attorney 
gives the agent in town for de- 


fendant time to plead, the country 


attorney cannot ſign judgment till 
Page 108 


that time be expired 
Plea delivered in the country irre- 
gular | . 
As to the iſſue 
Notice of trial muſt be given in 
term, but a countermand may be 
given in the country 6id. 


None but attornies to practiſe at 
the general or quarter ſeſſions 
109 


Na attorney to permi: an unquali- 


tied perſon to ule his name at the 
ſeſſions ibid. 


No underſheriff, ſmeriff's clerk, Sc. 
hall be an attorney during the 
time that he is in office with any _ 
ſuch ſheriff 5 4 

| An attorney admitted fraudulently : 


to be {truck off the roll ibid. 


Attoruies are not priviieged from 


ſerving in the militia id. 
Attorney of one court ſues an attor- 


ney of another, the privilege of 
that court which is poſſeſſed of 
the cauſe, Hall be preferred 110 
Artornies for ill practice, Sc. liable 
to de puniſhe Ain a lammary way 


bid. 
Al for baſe and unfair dealings 


ib. 
An aQion 4356 againſt an attorney 


tor negleQing to Charge a perſon 
in execution | ibid. 
An attorney is not bound to diſ- 
cover the contents of a deed 
ſewn by his client 111 
An attorney may detain writings 


till paid, but cannot detain deeds 
delivered upon ſpecial truſt, for 


the money. due in that buſineſs 


ibid, 


1 


Proceeding 94 againſt them. 


hey are not t be arreſted 132 


Attorney 


ibid. : 


1 

1 
129 
147 
4+ J 
1 1 
147 


—— 


Attorney of the C. P. may arreſt an 


attorney of K. B. Page 521 
If an attorney is arreſted on a K. B. 
proceſs, the ſheriff not to diſ- 
charge him on a writ of privi- 
lege, but he muſt ſue out his 
uit, and produce it with his plea 
ub pede ſigilli; aliter, if proceſs 
iſſues out 8 an inferior court 


| 22 
How to foe an attorney lie 
When to appear, if he lives in town, | 

1 within trenty miles of Lon- 
don 
If in the country 
The form of the bill 
Notice of the bill being filed ibid, 


ibid, 


7 


a 


How to appear for defendant 747d | 


The form of the declaration. 
When to plead. 1 Bid. 
Writ of enquiry bid. 
How to proceed to trial if he 
_ pleads 525 
How to make up ;Nue, if it's of an- 


924 


other term than the e 


1%. 

Reer itid.| 
Forcjudger for want of appearance, 
| £26 

How to enter and ſign it ibid. 


How to reſtore an attorney, after 
be has paid the debt and coſts] 


ibid | 


How to proceed againſt an attor- 


ney if he be attached for con- 


tempt 927 
The form of the attachment 7zbid. 
An attorney admitted fraudulentiy, 


an attachment was granted againf] | 


the maſter ibid. 
How to prepare Interrogutanes. a- 
gainſt an attorney 528 


The form of the interrogatorics. | 


1544. 


Proceed; 12 by Ar or nies, 


If an attorney {ues Oy original he 
wales his privileg 


2 bid. 


35183 


| If he ſues in his own name, it's 


done by attachment of privilege. 


Page 518 
The form of an attachment of pri- 
vilege | | | ibid, 
Præcipe for ditto 519 
How to appear ibid. 


Bail- piece on an attachment of pri- 
%%% ibid. 

The form of the declaration 520 
Within what time defendant is to 


plead ibid. 
A writ of enquiry ats. of an attor- 

ney 15 ibid. 
Ca. ſas 521 


An attorney taken on a ca. Ja. up- 
on a nonſuit for coſts, returnable 
on a general return, held well 7874. 

An attorney of C. B. may hold to 
bail an attorney of K. B. ibid. 

Where an attorney of one court ſues 
an attorney of another, the pri- 

vilege of that court which is poſ- 
ſeſſed of the cauſe mall be pre- 
ferred bid, 


2 axing their. Fill, 


How to apply to tax the bill of an 
attorney 529 
If not delivered, how to obtain the 
deliver ibid. 
The time is not ſettled to tax after 
it has been paid, if there are great 
overcharges, may be at any time 
ibid. 
Summons muſt not be to deliver and 
tax; but to deliver his bill firſt, 
then on delivery, a new ſummons 
to tax - ibid. 
if the order to deliver or tax be not 
complied with, you move to make 


the order a rule of court 105 
And then for an attachment is. 
Bail, Special. 

Definition of the word bail 121 


No attorney to be bail, except for 


the purpoſe of ſurrendering 172 


* 1 > 


No ſheriff's officer; bailiff, 2 &.to be 
bail Page 172 
A ſummoning officer to the iheriff 
hh 17 


Perſons outlawed after judgment 


cannot be ball ibtd, 
A Frenchman who lives here, and 
who ſwore himſelf worth 2c00/, in 


tie bank of Paris, was permitted 


to juſtify, the defendant himſelf 
| being a foreigner 014. 
Bail living in the verge of the court. 
may be permitted to juſtify, 267 
Within what time bail is to be put 
in London and Middleſex ibid, 
How to put it in on a capias 174 
How if no Hacer to be met with 
. 
Mail- piece „„ il. 


_ Two perſons only to become bail, | 
and notice of three juſtifying, re- 


jected — 5 15 
The condition of the recognizance 


ibid. | 


Notice of bail being put in ibid. 
If the ſame bail to the ſheriff be put 


in above, they may be excep'ed 


apainſt, and mult juſtify withou' 
-roling the ſheriff: 1:76 
And if they do not juſtify in hos 
time, or add others, who do, 


may proceed on the bail bond 
„ $844, 


bail, he may except within twenty | 
days ; 177 
How to except _ ibid. 
Notice of exception „ 
When to jultify in term and vaca- 
55 N 
To de perfecled within four days 
e bid. 
Notice of juſtifying fame bail as put 
in „ 


How to juſtify in court 1074. 


Affidavit of ſervice of notice ot 150 

tifieation 
How to jullify at a uche $ ab 
: ibid. 


| 


Of adding bail ard jedi | 
Page 179, 


The additional bail muſt be put in 
before notice of juſtification can 
be given 180 


And they are to july, without ex- 


ception _ ibid, 
Notice of two bail being added; 


put in, will juſtify 181 


Gow to ade Balk iid. - 
Bail need not juſtify, in order to 
ſurrender, though they have been 
. excepted to, and the ſheriff ruled, 
ſo that render be before the rule 
expires | V 


But bail put in ſurreptitiouſly cannot 


ſurrender the defendant before 
juſtification ibid, 
And it has been held, that ſheriffs“ 
bail cannot ſurrender before they 
have juſtified „ 307 
Cannot give notice by a new attor- 
ney to juſtify, unleſs the former 
one is changed: by leave of the 


EE < '; | _ 183 
Bail cannot be a witneſs for the de- 
fendant 85 ibid, 
Nor for the plaintiff 161d. 


How to proceed in theſe caſes ib. 
| Commitioners are appointed in the 
If plaintiff be diſſatisfied with the 


country to take bail 1b. 
How long defendant has to put in 
bail in the country 5 


And to be allowed by a judge, and 
filed with the filacer eight days 
after the appearance, or guarto ait 


poff of the return of the writ 185 


How to put in bail befoie commii- 
ſioners „„ . 
Affidavit of the due STE of bail, 


in the country, and beſore whom 
to be worn „„ 
Affidavit of juſtification 1 5 


May be ſworn beſore the. com miſ- 
ſioner who took the bail 26. 


On e of bail- piece and afſi- 
2 2 95 darits, 


and that they will juſtify ibid: : 
Notice of one being added, and 
that he, with one other already 


„ fl — — - F 
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davits, how the agent is to pro- 


ceed Page 187 
Notice of ſuch bail. piece taken, and 

of the filing ibid. 
Exception 188 
How to juſtify in court ibid. 


Rule for taking country bails 139 
The recognizance 
Affidavit of the caption ; befo:e 


whom to be {worn zbid. 
When to be tranſmitted 164. 
Note thereon in the margin 26d. 


_ Commiſſioners to keep books to 
enter bails 190 | 


And plaintiffs attorney to have re- | 


courſe thereto 


: _ 191 
When to be tranſmitted ibid. 
Filiag bail, after tranſmitted 192 


Iwo muſt become bail, one eſteemed | 
a Bo gal +: >> 
How to put in bail on a feffatum 

capias into the counties palatine, 
or Cinque Ports 193 
N. B. Mr. Roberts appointed filacer 


for the counties palatine (/nce| 
this went to preſs), therefore now | 


no need of a zeflatum there 


How into the Cinque Ports ibid. 


Defendant put in bail before return of | 


the writ, and gave notice, without 
being arreſted ; plaintiff regard- 
ed not the notice, but arreſted the 
_ defendant, rule abſolute for a /« 
| perſedeas, 
Bail who do not juſtify, are liable if 
not exonerated 


* 
title Scire tacias. 


Bail Bend, 


if bail be not put in in due time, 
the bond to be aſſigned to the 
plwaintiff 194 
When ſuch aſſignment may betakes, 


1614. 


. to get n in town 195 


190 


154 
ibid. 


{ 


How in the country Page 193 
Action thereon ibid. 
Attorney waives his privilege by 
entering into a bail-bond 196 
After an exception to bail, new bail _ 
were added, but did not juſtify. 
Plaintiff took aſſignment of the 
bond, without exception to the | 
added bail, and held well 76:8, 
If plaiatiff does not declare before 
the oign day of the third term 
inclutive, he cannot take the 
bond ibid, 
Terms on which the court will Hay 
Proceedings after bond talen, and 
put in ſuit. 197 
If the delay happen by neglect of 
| the plaintiff's proceeding, and the 
defendant die, all proceedings 
will be ſet aſide ibid. 
The defendant cannot plead in 
| abatement after ſtay on bond 
ibid. 
If the plaintiff hath delayed him- 
ſelf in proceeding to trial, the 
court will ſtay proceedings on 
the bond 198 
Bail cannot be permitted to Pay, 
without paying the colts againſt 
the principal, when they apply 
to ſtay proceedings ibid. 
Defendant in the original action 
dying, before plaintiff could have 
judgment againſt him in the ori- 
| ginal action (although the bond 
was aſſigned), yet "4 ordered 
the proceedings to ftay zbid, 


| 


1 


a 
ö 


1 | 75 "Io plaintiff has loſt a trial, bail to 
Jail, Praceedings again. Vide | 


ſtand as a ſecurity 197 
Action on a bail-bond muſt be 
brought in tbe ſame court where 
the proceſs iſſued. 196 
Declaration againſt the principal on 
a bail bond 260 
The like againſt the bail 262 


Bankrupt 


Cannot be arreſted for forty- tw 
days, 


ö 


iN: DC E* XL. 


day, if not in cuſtody before 
commiſſiaa ſu2d out Page 133 
Bay: krepts impriioned after certifi 
cate allowed, how to be diſcharg- 
= | 603| 
If the commiſſion appears fraudu 


| lent, the court will not IgE ; 


him | 604 
Cannot be diſcharged from an ex- 
tent | Er idid, 


A bankrupt in caltodly; on an at- 
tachment for the non-perform 


_ ance of an award, diſcharged on | 
having his certificate e 
A bankrupt may be diſcharged from 5 

| | If proceſs be againſt baron and feme, | 

rauptcy, for a debt due before 16. | 

If a bankrupt is in cuſtody at the 


a judgment given after his bank 


ſuit of a creditor, who has proved 
his debt, he may Fon for 
_ plaintiff to elect | 605 
Pettis: 7 | ibid. 


How te proceed upon the petirion | 


606 


SL gert bet i; obtained before the | 
bail are fixed, the bail are diſ 
charged; it they are fixed, before | 
Certificate. obtained, they are liable 


606 
Certificate v in not di hege! a bank- 
rupt on an action on bail bond 
| | ibid, | 

Debt and coſts ST fs a bankrupt 
on a promiſe of indemnity is not 

covered by the commiſſion, ſame 
not being paid till after the bank- 


ruptcy „ 
Bankrupt going beyond ſea, refuſ- 


ing to aſſiſt his creditors to get in 
ks debts, not intitled to be dif. 


charged under theinſolvent act 5. 
Creditor is intitled to prove his colts | 


after verdict under commiſſion, 


though judgment not ſigned til] | 


after commiſſion iſſued ibid, 


Defendant producing his certificate, 
diſcharged on a common appear- 
ance, the bond being forteited 


before commiſſion iſſued . 


2 


— WR,» 


between becoming bail in error 
and affirmance, no diſcharge 603 
If an annuity bond is forfeited be- 


valued and proved under the com- 


cannot Izßbid. 
A bill drawn on and accepted by 4. 


; Certificate Fe Tom — 


Baron at Fen eme. 


ſervice on the huſband is ſufficient 


not appear for himſelf and wife, 


ſhall be diſcharged 2210 
But the marriage muſt. be clearly 


If both arreſted together, it is ſaid, 
Court will not diſcharge the feme 


on a common appearance, unleſs 
cove ture be notorious zi. 


not be taken, but the wife ar- 


common appearance ordered: 
The reaſon is, if the wife was to 


the power of the huſband to ſer 
up a ſham action againft her, and 


and wife be both taken, in that 
caſe both ſhall be held till bail be 


that otherwiſe a woman might 
marry a priſoner, and thereby 


herſelf, defraud her creditors, 
Barnes 67. But ſee Str. 1272. 
omitted | in the work. | 


Where there is an 20 of banktuptey, 
ſore the bankruptcy, it ſhould be 
miſſion. If forfeited after, it 


but not due, nor paid, till after 
drawer was declared bankrupt, 
the defendant not ailcharged by 


for both; and if the huſband does 


plaintiff may for them _ 169 
If the wife be arreſted on procets 
againſt the huſband and her, ſhe 


made oujut = 7 
the ſhall not be diſcharged. ibid. : 
The huſband abſconded and could | 
| reſted on meſne proceſs, and a 
be held to bail, it would be in 


keep ber in continual impriſon- 
ment; otherwiſe, if the huſband 


given for both. The reaton is, | 


being free from imprifonment_ 


"T7 1 2 


Directions to the Cinque Ports 


| EX: 
Tf the huſband be arretied and not | But this act does not extend to 


the wife, he ſhall put in bail for 
| both, Salk. 115. omitted, 


| Cinque Ports. 


| Page 16; 
7. eflatum capias to Dower 16% 


| Precipe for ditto AI ibid. 


Circuit. 


T be judges to go the circuit twice a 


„„ 1 


When they came into TY ibid. 
The preſent juſtices of aſſize fron. 


whence derived „„ 
Any man may be a juſtice of oyer 
and terminer, and general gaol de 


livery ibid. | 
The * ſit by virtue of five ſeve- 


ral commiſhons Zz !tad. 


The definition of the word ni 
prius „ 
| The ſeveral counties in England are 


divided in f1x circuits _ 16bid, 
The Circuits and towns where the 


aſſizes are held - 114 
The ſeveral officers: belonging to 
the circuit ibid, 
The buline' 8 of teri and coroner | 


ibid. 


Cities and towns having a ſheriff 0 


meriffs TS 167 


C ognovit Actionem. 


The like in debt _ 7679. 
How to fign the judgment 438 
Judgment by cognowit actionem in 


caſe ny oe. 
The like 2gainft an adm viſtrator 1; 
© ga e YT 
The like in caſe — 


Compoundins Attions. 


No informer ſhall compound with | 


FX 


penalties given to the party griev- 


3 | Page 665 
Leave to compound denied, where 
there was no conſent ibid. 


Leave given on the ſtatute of gam- 


| ing | rbid. . 
Leave given on the ſtamp act ibid, 
Leave given on the ſtatute of uſury 


ibid, 


ſon compounding a penal action, 


the king's pare to be paid firſt 
666 
On a bona fide, but not on a collufive 
compoſition, the plaintiff may 
al ſo be allowed a reaſonable ſum 
177 ne "2 


1 
Confe ſion, ſee cui. 


| Concilium, vide e, 


Conſolidating of ions. 


How to conſolidate e Bs. 
„„ ibid. 
to vein > hee. 
How to proceed againſt the others, 
| after verdiftof the one ibid. 
; ” | Continuances, 5 | 
By vic. non miſis, breve of the wenire 
422 


[The like continuance on the roll 


| after verdict and final judgment 
The form of a copnovie 437 1 5 N 


73 423 
| Coroner, | | 
f the ſberiffs are parties to the ſuit, 
then the venire muſt be awarded 
-- "20 the coroner. 360 
If there is an attachment againſt the 
| ſheriff in office, it muſt be di- 
rected to the Coroner 202 
Pr againſt the late ſheriff, it may 
be directed to the preſent ſheriffs, 
to attach them, &c. 


{ 


the defendant, but 57 leave of His fee for attaching ſheriff 203 


the court 859 


Þ Corpora- 


Haw to move to compound ibid. 05 
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C or porations. 


Corporations aggregate, how to be 

lued Page 075 
They cannot be outlawed | or at- 
FV ibid. 
A capias or exigent do not 90 ibid 


If they ſue, muit ſue by its name o. 


incorporation, by original writ, 
and by attorney appointed ander 


„ ibid. 
Though in ejectment it need not be 


1o, tor by confeſſing leaſe, entry, 
and ouſter, the Geed 1 is admitted 
Carib. 290. 


Cofts, 
May have a rule to be preſent at 
++]; e 5. GG 


Affidavit of increaſed coſts ibid. 
Phe like for not going 10 trial 370 


Crurt of Common Pleas; ; 


The authority and juciſdietion of 


thy cout: N 
It is not removeable from 72 mine 


er | 
It 1s ſtyled the ck: and key of the 
common law _ 

In this court real actions, as welt a> | 

 _ perſonal, may be tried 1614. 

This court, without any writ, may 

_ upon a ſuggeſtion prant pron! 
bitions to keep temporal, as well 
as eccleſtaltical courts, within their 
bounds and juriſdictions, without 


Che ſtyle of the court N 7 
Debt lies here on a Den for 


165. given for coſss ibid. 
The authority of this court is found- | 
ed on an original writ ibid. 
Unlels the party is privileged, then 
on a writ of privilege ibid. 
It holds plea by bill againſt officers 
of the court VVV 


Allo agaiaſt peeis and members 8 
Hiſtory of the een in this 


Court 1 
Of the original Wit 100 
The ſe: -urity found thereon, and 
| why. | OE 44 
Sheriffs Ges on it e 

| How the court proceeded if detend- 

ant appeared | 1 8 ibid. | 

If he did not appear, how we 1 - 
ceſs was 43 


How they proceed on a writ of 


| guare claujum Fregit, to get the 


defendant into court ibid. 
The preſent mode of proceſs 8 
How the ac iam Was introduced 
i. 

8 of the defendant ibid. 
If not, plaintiff may now do it for 
him ibid. 
Bail above 15 - 4 
Recognizance | | | 
Bail in the country, how 1 | 
to be taken „ 
Exepnon: 15] 
Alignment of the bail. bond 1. 
Declaration 


47 
any original or plea depending] Vene ibid, 
 #bid.\ [mparlance SE 49 
Attions in inferior courts may be Defence | 50 
removed here 5 | Pleas in abatement „„ 
In term, it way award a A cor- } General iſtues 53 
pus for any perion committed toi | Payment of mooey n into court 
*treaſon or feloy ibid. Seit oft 8 ibid. 
Juridiction E general, and none | Special pleas . 
ſhall have writs of creſpaſ-, unleſe ]uſtification 1314. 
be ſwear, that the goods taken | Statute of limitations 1644. 
were worth 40s,  #6id, | Eitoppel, what 5 = 4-208 


| No more colts than damages, unlet 
ah recover 125 


The condition and qualities of a plea 


bl”. 57 
1 = 


£23 _—Ceneral 


TiN: 
General rule of oleaditg* Page 58 


When to plead ſpecially | 59 
Replication | | 155¹⁴. 
Traverſe ibid. 


Rule to be obſerved in traverſs: 60 | 


When replication: may confeſs and 
avoid the plea _ . 
Of giving colour, and its end ibid. 


Rejoinder 62 
Departure in pleading ibid. 
What a plea muſt conſiſt of 63 
Inducement ibid. 
Proteſtation ibid 
Ine 65 
Demurrer „ ibid, 
Ot the plea puts darrein continuance | 
+ 208 
Nuir⸗ and ha. corpora ibid. 
Poflea © "JO 
Special verdict 2 
Special caſe ibid. 
Arreſt of judgment 8 
New trial ibid. 
The grounds fas 7 it 73 


The grounds to arreſt the judgmen 


Trial by record bid 
Interlocutory 3 76 
Final judgment 2: 
Audita querela ſeldom aſed 70 
Executions, tue ſeveral ſorts 80 
| Satisfaction ibid. 


| | Declaration, 
What it is to ſet forth 


47 
Unneceſlury length to be avoided| 
211 
How to declare in covenant ibid. 
Sünder bid. 
General ſtatutes ibi 
Upon Judgraents ibid 


How to be ingrofſed, and what tc 
charge 
Delivering or fling, when the ap- | 
pearance is entred for the defend- 
ant 212 


Where plaintiff appears for the de- | 


fendant, the declaration ſhall be 


4 When it may be gelivered de bene 


ibid. 


[When and how to apply for further 


left in the office, and notice given | 


* 


qt 


Ex A+ 


thereof, and of the time of plead- 
ing given to the defendant 
Page 212 
How declarations were formerly de- 
livered, and when he was to plead 
in t: wa and country £0 EY 
In what time defendant has now to 
plead un proceſs returnable the 


Arft, ſecond, Or third return, of 
the term | ibid. 


Of delivering a FI PEE n on pio- 
ceſo returnable on any other re- 
turn | 214 


=; ibid.” 
Cannct be delivered fo as to charge | 

defendant with the payment, till 
the appearance dey of the return of 
the writ 215 
dons It way be deli vered in chief 
| ibid. 


72 In rule to lend, the four days are 


incluſive ibid. 
When the delivery of a declaration 


is the waiver of bail ibid, 
Defendant upon delivery of a de- 
claration, ae bene ee, is to plead 
four days _ toe appearance 
day, if within twenty miles of 
London 216 
if the bleintiff declares different 
from his ac-etiam, he is to loſe 


his bail ibid. 


And formerly, if he declared in any 


other county, than that in which 
the capias iſſued, it was a waiver 
of bail, but now it is otherwiſe 
ibid, 

Vide the new rule 5 162 
A declaration cannot be delivered 
againſt one of two defendants, 
till both appear, or one appears, - 
and the other outlawed 217 
Declarations and notices to be de- 
livered before nine ibid, 
Within what time nd muſt de- 
eine ibid. 
ume 218 

| A decla- : 


1 * D E Xx. 


A declaration muſt be Aanded of 
the Went in town before zonpro, 
| | Page 218 
if no rule to declare be given, 
plaintiff has to the eſſoign day of 
the third term ibid 
Imparlance, on a declaration deli. 


vered after the eſſoign day of the 


ſecond term ibid. 
Of delivering a declaration by the 
„ 
If an action be brought by the ba 
ron only, and declaration deli- 
vered, he cannot deliver one by 


the bye, at the ſuit of himſelt 


ad wife | 

When it cannot be delivered by the 
. 

A cage, abſolute, the plaintiff may | 
declare qui tam | 

Ia a precipe quod reddat in dc br, 

the plaintiff can declare in no 


other action but debt [except by | 


the bye) ibid. 
; If a writ be ſer ved on the defendant 


by a wrong name, and he ap- 
pears, the plaintiff may declare 


againſt him by his right name 220 
Declaration againſt baron and feme, 
and againſt feme only, cannot be 
conſolidated 
Ho to indorſe a z declaration de bene | 
„ e 7 
The like on ie of proceſs 161d. 
The like if delivered in chief 107. 


1755 On bailable actions, it ſeems there 


is no need for giving notice of 

declaration delivered 221 
But in caſe it ſhou!d be done, no 
tice of ſuch declaration ibid. 


The like on common proceſs de bene | 


. 222 
The like 1 appearance is en- 
tered according to the ſtatute 26. 

Of laying the 27 in a declaration 
22 
In what caſe it is mate ibid. 

If the cauſe of action ariſes in the 


term, how to lay the day ibid. C 


2194 


ibid. 
ibid. | 
zbid. | 


bid. 


Declaration for work done and ma- 


vered, money lent, laid out, had 
and received, and on an account 
Rated Page 224 
Lhe like againſt an executrix for 
goods ſold and delivered to her 
e . 
The like for an executor for goods 
fold and delivered 1 
The like for an adminiſtrator 235 
\ The like for the afſipnecs of a bank- 
| Tupt, for premiums of inſurance, 
and work Goin by the bankrupt 
5 2 
the like on a note, drawee high 
the arawer- 239 
The like indorfee 58 in the in⸗ 
dorſer, the drawer refaling pay- 
ment 240 
The like for drawee's partners, 
agarnſt the acceptor, on a bill 
of exchange — 243 
The like for the indorſee's partners, 
againſt the acceptor, on a bill of 
exchange drawn by partners, 
payable to their own order 


BY, 


The like on a bond, obligor gain | 
2 * 


the obligee 
The like upon a bond given to 1 
wife whilſt a feme fole 251 


The like on bond by the aſſignees 
of a bankrupt 202 -- 
The like at the ſuit of two execu- 
tors 33 
The like in debt upon A a judgment 
recovered for the defendant 284 
The like upon a judgment reco- 
vered in an inferior court 256 
The like on a bail-bond DES No 
principal 
The like nick one of the bail 7 
The like for an aflault 2066 


3 | For an aſſault and falſe impriſon- 


ment 267 
The like in edel, for breaking 


and entering the plaintiff's cloſe 


224 with 


terials found, work and labour 
_ generally, goods ſold and deli. 


244 
The like by an attorney for fees 246 


. with.cattle, poaching and ſpoil- 


* 


** 


gates . Page 268 
Declaration may be amended after 
plea in form, without coſts, but 
in. ſubſtance not 297 
Shall | not add a new count after two 
terms 
Alter amendment, and to plead de 


ve, a new rule mol be given | 


. 300 
Denurrer. 


i What is a demurrer i in law 65 
Tbey are either general or ſpecial, 


and both mult be ſigned by a ſer- | 


344 | 
After demurrer joincd, the court to | 


jeant 


give judgment according to right, 
without regarding form, unleſs: 
ſpecially ſhewn for cauſe 15id. 


Exceptions, which are not to be 


regarded, unleſs ſpecially ſhewn 
on demurrer „ 
How to ingroſs and deliver it Ba 
How to go to argument id. 
If the plaintiff's attorney will not 
Join, how to compel him, and 
to go to argument. | 
How plaintiff's attorney is to pro- 
ceed to an argument 346 


The plaintiff's attorney ſhall dell 


ver all the demurrer books to the | 
' Judges, and defendant to pay for 


two copies, two days before day | 


of argument, or not to be heard 


| 347 
The books to be delivered one 


whole week, before argument, | 


to the judges _ 


| 412 
Dounſels names to 'be 


inſerted, 


number roll, and the day of ar-| 
goment to be put cn each book 


347 


If defendant 3 to the . 


ration, he ſhall accept notice of 


_ executing an inquiry on the back 
of che joinder, or where plaintiff 
3s $ obliged to gemur to defendant J 


= 


299 


ing the earth, and breaking the 


' ibid, | 


be 


4. XN, D E K. 


es then on the back of foch 
demurrer - _ Page 347 
[f judgment be for the plamntif- 
then how to proceed ibid. 
The like if in debt 348 
Judgment muſt be ſigned with the 
prothonotaries, before you can 
give notice of inquiry ibid. 
Demurrer to part, and iſſue as to 
the other part; demurrer is - 
nerally ar gued firſt . | 
But it may: be either way 1614. 
li is irregular to move for a conci- 
lium before the paper book is 
delivered ibid. 
After an order for time to plead 
iſſuably, may demur to replica- 
tion | „i. 
No cauſe to be entered after the 
laſt day of argument 349 
No argument the four laſt and four 
firſt days e 
A general demurrer book, where 
demurrer is to the declaration ib. 


Demurrer to a plea 50 
Demurrer to a replication ibid, 
| Joinder | | 357 


Continuance over, and judgment for | 


the plaintiff | 352 
Diſcontinuance, 
'F he definition of the word 662 


Phe plaintiff may diſcontinue his 
action, before or after declara- 
tion, upon payment of coſts 254. 

How to proceed ibid. 

After demurrer joined and entered 
cannot diſcontinue without mo- 
en 3 2 0000s 

But before declaration may by a 
wealory rule ibid, 


| Diftringa: vaſe Vic. Com. 


 Diftringas againit a peer or mem- 
ber 3 
The like on an original gare clau- 
Jum fregit 674 
Tart a tor ditto ibid. 
Dectet, 


. How to docket them 


The leaſe 


o to deliver it 


I N D EE K. 


Doc let. 


When the rolls are to be Jocketed: 
Page 418 | 
| ibid. | 
J he form of ſeveral dockets, which 
are not made on paper as in the 
K. B. but entered in the office 


— 


on the docket roll 419 


No judgment to affect lands, unleis 
docketted | 


. 


The i invention of this . is for! 


the advancement of juſtice 508 
The plaintiff and defendant in the 
firſt inſtance, where premiſes are 
tenanted, merely nominal 25. 
How to proceed if no tenant in poſ- 
ſeſſion 15 ibid. 
The form of a letter of moore to 
Enter, AC. 559 


If there be no letter of attorney, 
how to proceed 570 
Directions for making the leaſe 971 
ibid. 
Declaration how it is to be 1 in this 
cCaſe, and notice | 573 
No affidavit of ſealing leaſe ne. 
VV | zbid. 
Where there is a tenant in poſieſ 
ſion, how to proceed 
Who declaration may be ſerved on 
ibid. 
How to end if the tenant ab- 
ſconds 574 
In London and Middle e/ex tenants to 

be told when they are to appear, | 
and in what time the motion 1- 
to be made ibid, 


Caſes relaung to ſervice of eject- 


ments under particular circum- 
ances zie 
What has been deemed gocd ſervice 
under ſpecial circumitances ibid. 
Rule granted on ſervice of C. who 
had the care of a lunatic 575 
The like rule on ſervice of the te- 


| | 


Ty. m_ 


ibid. [ 


I id. ; 


above 40s. 


nant's daughter, tenant having 
ſecreted himſelf Page 575 g 
Service on churchwardens and over- 
ſeers, who rented a poor-houſe, 
held good 575 
When ejectment to be ſerved in 
London and Middigſer, ſo as to 
have judgment 5 ibid. 
The like in the country bid. 
If in country ejectment, and the 


notice be to appear in Zaſter or 


MMlicbaelmas term, motion muſt 
be made in the ſame term the no- 
tice was made to appear in, or 
no rule | . 
When to make the rotice to appear 
. „ 
In the country ibid. 
When notice to quit requiſite ibid. 
What notice to give fo as to be 
entitled to double rent 577 
Half a year's notice to a tenant at 
Will to qui w. 
When ſuch notice ought to end ib, 
Cuſtom of London 578 
Tenant at all events for a year, if - 


Declaration in ejectment on one de- 


miſe ibid. 
Deſcription of a room, &c. 879 
The like OT. ö 
| Vicarage 580 
— manor ibid. 


Declarinion on a double demile 76. 
How the premiſes are to be inſerted 
| 582 

In wha county to be e ib. 
If the leſſor of plaintiff's title ac- 
crues in vacation, yet you may 
deliver declaration of the laſt term 
W 5 what time to bs Lroopkit's 583 


How to move for judgment 1514. 
Affidavit of the ſervice ibid. 
Before whom to be lworn . 
If wife ſerved e 
What affidavit not ſufficient ibid. 


Motion for judgment in town when 
to be made 584 


it 


ibid. 


7 ND * . 


F in the country Page 584 
If io the country where the aſſzes 
_ © -are, only once a year ibid. 

If term ends Wedne/tay, all Maontay 
to appear in | ibid. 
When Judgment may be ſigned 16. 
If no appearance in time, how to 


fipn judgment ibid. 
| Amending declaration 585 
Appearance in town, when ibid. 
In the country hid. 
How to appear for tenant 686 
Conſent rule ibid. 
How to defend for part 587 
Tenants to give notice to their 1145 
PW ͤ RT 2 
8 Previpe for appearance ibid. 
Plea ibi 


Any * claiming, may be made 


the ejectment to his landlord, he 
may apply to ſet it aſide Pa. 19 


g&ecord _ id, 
New trial | ee 
lu caſe of nonſuit, how. to proceed 

91 


Tow, if verdict for defendant ib. 
If plaintiff be nonſuited on the me- 
rits, be may pay the coſts to 
which defendant he pleaſes 16. 
f there be a verdict for plaintiff, he 
may have a ca. Ja. or fi. fa. for 
the coſts ibid, 
Execution ought to be taken out 
according to what in right and 
juſtice, is really recovered 707d, 
f there are ſeveral defendants, and 
ſome appear and confeſs, and 
others do not, how the poſteaa 


ndant with tenant 588 ovpht to be indorſecd 17814. 

Landlord impowered tu make him [Judgment by gibi gicit, with a re- 
ſelf a defendant T3 id. miitiitur dampna "0p 592 7 

What the word lardlord means here E rit of poſſeſſion ibid, 


itid. | he like and f. fa. for coſts 593 


Muſt add Jandlord to tenznt to de- 


ferd = 18 ibid. 
The reaſon of the judgwent againſt | | 


the caſual ejector, where land- 
lord i is permitted to defend with- 
out tenant _ bid. 


= The landlord is to enter into the 


common rule by conſent, and 1s 
to be conſidered in all reſpects as 
Tenant in poſſeſſion 589 
5 if landlord is made defendant, 
plaintiff muſt prove the defer d- 
ant's tenant in poſſeſſion ibid. 
After verdict againſt landlord, how 
W I. 
Tbe defendant may give rule to re- 
ply, but can have no coſts on 


nonpros, unleſs, Cc. ibid. 
How to proceed after appearance, 

and plea to trial ibid. 
Iſſue 590 


Infant leſſor of plaintiff, if required, 
maoſt name a guardian for colts 76. 
If judgment is figned by default, 


Hab. fac. pa. has relation to * 
oh, though not actually ſued out 
till after the leſſor's or the plain» 
tiff's death, yet it is regular 16. 


Attornment of the tenants 594 
Writ of poſſeſſion on two ſeveral 
demiſes 3 
[Proceeding on the Stat, of 4 Geo. 2. 
590 
The tenant may apply to pay rent 
and coſts 3 
How to prepare ejectment ibid. 


Affidavit to move for Ie ib. 
How to move for judgment 598 
lf tenant appears, and pleads, what 
proof requiſite _ 599 
Method of getting poſſeſſion, where 
tenant runs away a year's rent in 

arrear, and leaves the premiſes 


and the tenant has not ene 


untenanted _ ibid, 
Of proceeding to recover by a 
- mortgagee NE: Wd - 
How mortgagor may apply to ſtay 
the proceedings ibid. 
Where there are two or more mort- 
£38652 


n F"OM 


gages, court will not DET a 


redemption of one only P. 600 
Final judgment aſter ve: dict for th: 


plainuf _ ibid. 
Judgment of a retraxit ibid. 


Proceedings in ejectmest ſtaid, till 


the colts of a former one be 


„„ „ 
How to recover meſne profits, and 

from what time _ ibid. 
The proof in ſuch action 602 


Jury, in their giving of damages, 
are not confined to the mere 
„tent | ibid. 
If brought by the nominal plaintiff, 
the coart will ſtay the proceed- 
ings till ſecurity ibid, 
Tevants in common may have thi 


action = | I bid. | 


Cannot pay money into court ibid 
Action may be brought pending 


plaintiff may proceed to aſcertain 
h 55-406, 


Detendant by judge's order held to 


bail in ſuch action __ 603 | 


How to remove an ejectment from 


the 88 or's Court, Lenden ibid. 


1 legit. 


If the lands are extended, can W 0 


no other writ — 475 


But if ſheriff levies goods, and re- 


turn ih, on the land, a ca. fa. 
| may ine 2 FEE ibid, 


What ſheriff to do on an elegit 16. 


Elegit in debt 470 | 
The like in caſe _ 1bid. 


A man may award on the roll az 


many elegits as he pleales, and | 


execute all, or any 477 
But an actual writ ought to be 
| ſued „ 3 ibid | 

| Error. | 

The nature of 1 68; | 


No perſon can bring error, if he 


was not Party, or r privy to the re- 
cord 151. 


. 


| [f a writ of error bears teßte befare 


judgment, it is good Page 683 
t cannot be brought after twenty 


F 5 oa: 550 = ne 
F brought in C. B. it muſt be re- 
touornable in the K. B. ibid. 
Præcipe for the writ ibid. 
How to get writ ibid. 
And allowancde e e 


If bail is required, it muſt be put in 


in 4 days next after al lowance ib. 


| How to put in bail „ = go 
May except in 7wenty days, and 
how. to excepft 1d. 
| Court will not give time to perfect. 
8 . 
' What notice of juſtifcation i is requi- 
ſite : On. 
Notice of juſtifying - 4s 


if rule for better bail be freed ia” 


| in vacation, malt juſtify before a 
error for the meſne profits, and | | 


jadge f F 
How © juſtify "SS 
Rale to tranſcribteee ibid. 
How plaintiff's attorney: in error is 
to proceet 5 086 
A laudable thing in Mr. Hough to 
expedite the tranſcript ibid. 


| How defendant's attorney in error 
is to proceed, when his original 
is not procured in time to obtain 
| . 


Petition for ad 687 


f the want of an original is aſſign- 


ed for error, and it appears all 
the proceedings are of the ſame 


term wherein the original is re- 5 
turnable, ſuch an original war- 
rants theſe proceedings, let it be 


of any return of the ſame term; 


have been proceedings in the 


term be fore entred | 688 | 


Maſter of the rolls will not t grant 


an original, but upon payment of 
_ colts ; therefore you mult tender 


them 5 | ibid, 
— 


but an original of the term 
wherein the final judgment was 
given will not warrant it, if there 


V 


If plaintiff's attorney tranſcribes, 
how to proceed on 
When defendant's attorney is to 


proceed to get errors aſſigned 26, | 


With whom to be ſigned and 

fealed _ "=. "B89 
On return to give rule for judg- 

ment ibid. 
It no aſſignment of errors, may ſign 
2 non pros 
In what caſes bail is W in 


: What fum to be bound i in 
Bail not requiſite upon a judgment 
founded on a prior judgment 26. 


No execution to be ſtayed upon any | rant the judgment | ibid. 
writ of error after verdict, unleſs | — | in debt ibid. 

- ball - ys ibid. | in debt againſt 
Act does not extend to popular an executor _ ibid, 
| actions . | ibid — in covenant 6 | 
: Not to extend to any writ of error | Fines on originals | ibid, 

brought by executor or admini-  Prezcipe \ in account oe” 

5 firator os oy If a bailiff > vl 
Bail in error in dower and ejeti- | — and receiver ibid, 
ment 1114. ———— detinue © ibid, 
Ooght to be i in the value of two annuity ibid. 


years rent ibid. 
Cannot be put in before commiſ- 
fioners ibid. 


Plaintiff did not put in bail en 


error, the plaintiff below not 
having taxed coſts, he might 
have compelled him to do it, 
by applying to . the execu- 
tion ibid. 


Page 688 


ibid. | 


4 to the clerk of che errors, or no 
Pag e 693 


ſtay of execution 
Bail to be perfected in four 97 af. 
ter exception ibid, 
| execution, if bail is not put in, 
Without a certificate from the 
clerk of the errors ibid. 


pending error ibid. 
jodgment agaipſt the principal, 


| bail in the original action 


term | 


9 Wirrant. 


If priſoner be taken on an eſcape 


On an amended writ of error, new | | 


bail muſt be given 6092 
Executors, where the judgment is 
de bonis prepriis, muſt put in 
bail . 
In error after verdict in a fi. fa. 
' againſt bail, there muſt be bail, 15 
In error on judgment in debt on 
bond, bail bound in the ſum re- 
covered, it being double the ſum 


due Ibid. 5 


Bonds that require bail ibid. 
Bonds that require no bail 7zbid, 
Wear 1 error to be torthwith brought 


Fa 16d. 


E gige. 


The firft return of every term is 


Defendant 1n error may take out 


Executor may revive judgment 


Bail ſhall be given in debt upon the 


error ibid. 
690 tho' a writ of error brought, if no 


694 
Præcipe for original in caſe to war- 


Original to be be poke before the 
eſſoign day of the ſucceeding 
| wid, 8 


warrant to be declared againſt in 
two terms | 613 


properly the firſt day of every 
term, and thereon the court fits 


to take elſoigns 5 117 
ESE 1 
Of the ſeveral ſorts of executions in 
real and perſonal actions 80 
How to be ingroſſed 45 
How to be levied when in debt 5 
Tne like in caſe i pid. 
Cannot 


nc 
* 
5 
9 
o ; . 
5 a 
Lo 
yY 
* 
* 
35 
* 
90 
1 
5 
F. 
be 
9 
* 
* 
% 
2 
1 
Wo 
38% 
8 
7822 
HE * 


If taken out and returned, may 


Feri ' Facias, how to be ſued out 26 
Need not have fifteen days between 
teſte and return (unleſs againſt 


ibid. 
How to teſts executions 465 


© Rb goods bound from delivery of 


How to ſue out a ſecond execution, 


A fraudulent fi. fa. executed, a 


When neceſſary to have a vendi 
| | bid. 


If a man die in execution, may hare 


a fi. fa. or elegit. 4660 
Execution does not abate by plain- 


N 


Cannot be two at ſame time P. 489 
An elegit may be had after f. Fa. 460 
Executions to be ſued within a year | 


and day ibid | 


ſue out execution after year and 


day ibid. 
Ca. ha in debt 1 bid. 
in ae ibid, 

in covenant _ 1 
ejectment _ #bid 


— treſpaſs and aſſault 462 


— replevin 1 hid. 
—— treſpaſs _ ibid. 
— for words 2b 
For the defendant bid 
On nonſut 161 
Ca. /a. in a penal adion 463 
For an admiviltrator in caſe 767d. 
-Aﬀer a ci. . ibid 
How to ſue out a te fate, and 
When requiſite „ ͤ 8 
„ ibid. 


bail or in outlaaury ) 


writ 


: ibid. 


if the firſt levies on! ly a part ibid, 


fee fa. at the ſuit of another to be 
preferred _ ibid. 


Sheriff who begun the execution, 
ſhall end it . 1344 


tioni exponas | 
Fi. fa. againit one partner, ſherif 
may take the goods of both, and 
the vendee tha] have a moiety in 
common | ibid, 


tiff's death, but ſheriff may ſell 76. 


When landlord ir titled ibid. 
Fi. fa. in cuſe ibid, | 


3 
The like in debt Page 466 
After a ſci. fa. 467 
The like in aſſault ibid. 
— covenant ibid. 
— ejectment ibid, 


Tarn þ fa. iu calc 468 
—— — debt bid. 
Nen emittas ff. Jas 459 
Fi. fa tor the reſidue, in n debt ibid, 

Teſt. fi. fa. into Bir in caſe ib. 
Fi. fa. de'bonis ecclefiafticis 470 
Fi. fa. againſt an executor, where 
he confeſſes che debt of che teſta- 
tor l 
Fi. fa. againſt | an adminiftratrix' in 


debt ibid. 
The like againſt an exccutor 1 


Fi fa. for defendantꝰ's coſts incaſe 16. 


Fi fa. for coſts on a nonſuit 474 
Jenditioni capo nas | 


„ 476 
| Executars. — 
Executor or adminiſtrator pays colts 
in all caſes where he is defend- 
ant. So when he is defendant, 
and judgment is given for him, 
he ſhall bave his coſts. Pla, 
183. Cro. Elix. 503. Bull. "fs. 
prius, 325. 
| How to proceed 2painſt executors 
to obtain a judgment de Boni: 
 proprits, Vide my Infir, Cler. 
K. B.; and when they are to 
pay no colts ; ; with vſeful notes 
tbereon ; 
Judgment of aſſets in futivo, upon 
a plea of plene — ab ad-2n præ- 


r 455 
Exigent. Vide Outiarury. 
Feigned 1//ue, 


Theſe are generally granted by the 


court of Chancery or Exchequer, 
on the equity ide, to try im port- 
ant facts 652 


The nature of the declaration £63 
How to proce-d. Hts. 


Its 
a 4 


ibid. 15 | 


\ 


„ 


| The court of Chancery, alſo, upon 
points of law, ſend a caſe P. 653 
How to proceed to bring it on ibid 


Fieri ' facias, Vide Execution. 


Fines. 
: Fines payable to the king on origi- 
nal writs 5 694 
. Gee 7 
What purpoſe calculated for 53 


Need not be ſigned by a ſerjeant 324 
General iſſue of non afſumpfit ibid. 
Non eft ä to an action on 
bond 1 
Jo an action on an inde ibid. 
Nil debet . ibid 
The like to a gui tam action ibid. 
Non aſſumpſit by an executor ibid. 
To an action in detinue for a leaſe 
| ibid 

Not guilty 3 in epa 326 
in treſpaſs and aſſault 76, 

ibid. 


in caſe 


N Nes affumpfi, and a ber off 


Halles Corpur. | 


cTiend. 
The great delays originally made in 

granting the wit, and making 
return 


famous ha, corp. act 632 


An attachment lies for not obeying | 


-- ES  #bid 
How to proceed to remove the body 
from a gaol to the Fleet or 
from a ſpunging-houſe 633 
Formerly the writ could not be 
1 returnable immediately, but now 
may ibid. 
How to remove body, on a K. B. 
ptoceſs, to the Fleet 634 
If he is in an inferior juriſdiction, 
on proceſs from that court 251d. 


ibid. 


| be given for the debt, Cc. ibid. 
5 lf judgment be obtained in the in- 
of the writ of ha, corp, ad fabji-| 5 

11 


. 95 izbid. 
This oppreſſion gave birth to the 


1 
houſe, on proceſs iſſued out of 
this court Page 634. 
How to ſue out ha corp. ibid. 


Ha. corp. to the ſheriffs of London 635 

Præcipe for ditto 7 bid. 

Any judge may commit, though 
directed to the chief juſtice ibid. 


How to proceed after return got 
from the ſheriff zbid. 


| Fees due to the ſheriff on return 25. 


Ditto Palace--cou:t ibid, 
bees in the country 039 
Defendant in cuſtody, not to be dii- 
charged till bail perfected. zoid; 
No ſait to be removed from an in- 
ferior court, unleſs writ be deli- 
vered before iſſue or demurrer 
joined „ 
A ſuit ouce remanded, ſhall never 
after be removed ibid. 
No cauſe to be removed, if debt or 
damages laid in the declaration 
do not amount to 51. ibid, 
Not to be allowed after one of the 
jurors ſworn 637 
No cauſe under 104. to be removed 
into a ſuperior court, unleſs bail 


ferior court, and the deſendant 
cannot be found, how to proceed 
| bid. 
Upon what condition execution 
ſhall be ſtayed upon any writ of 
error, Sc. for reverſing judgment 
given in an inferior court, where 
the damages are under 10l. 638 
Ha. corp. to remove the cauſe 261d. 
Precipe for ditto 639 
How to proceed before allowance 
by the judge below ibid. 
How to proceed after allowance 15. 
Hint for the benefit of this court 7b. 
How to proceed on the part of the 
defendant 640 
Bail- piece zbids 
Recognizance of bail, where debt 


If in cuſtody, and in a ſpunging- 


above 100. ibid. 
f under 104. 641 
| | When 


* 
Procedendo * 
Directions to inferior courts 640 
The uſe of the writs of Ha. corp. 
ad teftificand. and ha, corp. ad 


fatisfaciendum _ 648. 
Ha. cor. ad Jatisfaciend. i in caſe 649 


When bail is put in, how to pro- 
cee Page 64 
Notice of bail ibid. 
If plaintiff does not like the bail 

put in, how to proceed ibid. 
Rule for better bail muſt be ſerve 
in twenty days after it's put in 15 
Notice of juſtification _ 642 


Two days neceſſary uid. 


How to juſtify „„ - 


| Rules concerning bail on H. cor. ib. 
When intitled to a procedendo tor 


want of bail being put in 640 


When for want of juſtifyigg 641 


Bail taken on a habeas corpus to be | 


filed within four days after twen- 


f oo, TT 643 


Bail taken of perſons in cuſtody, the 
_ . Judge's clerk to deliver the bai] 


to the prothonotary — 26%. 
If there are more cauſes than one | 


returned, bail in that caſe mull 
be put in for the whole 165 


Cannot 20 pro: t#bid, 
How to e and within what | 
OY A -5b8d. 

The declaration ibid. 


If the cauſe be removed out of the 


courts of Canterbury, & c. where 


the venue is to be laid ibid. 


When to plead 544 
Defendant was arreſted, and before 
removal of the plaint married, and 
_ afterwards pleaded coverture 76, 


Cannot remove the cauſe, if brought 


againſt a feme ſole trader ibid. 


The court will not enter into a bye, 
law (except in London), in order | 
to grant a procedendo ibid. 


Il an action be brought againſt two 
partners, and one brings a habeas 


corpus, the plaintiff ſhall have a| 
If of any other recurn, and plaintiff 
does not declare four days before 


 procedenda ibid, 
How to apply for a procedendo, if 


the action be in debt in the court | 


below, and you cannot declare in 
the court above in debt 645 


| 


How to charge a Priſoner i in execu- 


I added, and to juſtify, to purſue the | 
rule of M. 20 Gee. 3. p. 180. 76. 


| k 


"Pap 646 


in debt 76, 


tion. 5 613 


2 


proceedings againſt them upon the 


ſtatute of hue and cry 657 


Before action brought, band mult 


be given to the chief clerk or 
filacer of the county for coſts. 
© Ge; 2 6230: hn 0A. 


The neceſſary part that the original 
writ ought to ſtate 131d. 


High conſtable to be ſerved with 


proceſs, who is to give public 
notice the next e market day, Oc. 
| ibid. 


High aoultable to appear 678 
The declaration need not recite the 


original at large, but only the 


lf judgment be given againſt the 


hundred, the ſheriff to ſhew the 


writ of execution to two juſtices, 


who are to tax and levy the 


charges 5 9 ibid. 


The money to be paid within ten 


days after collection 67 


9 
How couſtable to be reimburſed | 


Ls 1544. 
Inparlance. 


The meaning of the word 


: J 
If the writ be returnable the laſt 


return of the term, defendant en- 
ticled to an imparlance 234 


the end of the term, he is intitled 


to an imparlance ibid. 
lf writ be returnable in Michaclmas 


terms 


nature of the attion;” N. 
1654. 16. „ 
Where venue is to be | ibid, 
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f: . 


term, and plaintiff does not de- 
| liver or file his declaration before 


the ſeign day of Hilary,defendant 
is entitled to an imparlance 284 | 


When intitled to a ſpecial impar- 

_ lance ibid. 
There canaot be any neceſſity for a 

ſpecial imparlance, as the plea 

may be intitled of the ſame term 

the declaration is of 


| ances are diſcretionary in the 
court | 1514. 


 Tof ants,” 


1 infant by the common Jaw 560 5 


Ditto by the civil lawW ibid. 
In what cafes he is liable, and in 
what caſes not bis | 
If warrant of attorney be given by 


an infant and another, court will | 


order the name of the infant to be 

Sack one! © 5861 
How to proſecute for an infant 751d. 
How if joined with others 15d. 


I an intant appears by attorney, it] 
| ibid, | 
Ian attorney undertakes to appear 


is error 


for an infant, he muſt do it by 
guardian 


jan, how to proceed 562 


If an infant be ſerved with proceſs, 
the court will make him appear 
ibid | 


by guardian 
How plaintiff is to apply ibid. 
An infant, if ſhe lives with her pa- 

rents, cannot bind herſelf to a 

ſtranger for neceſſaries ibid. 
Before declaration a guardian muſt 
be appointed 
Petition to aſſign a guardian to pro- 


ſegute 562 
Affidavit | | 503 ; 
How to get it completed ibid | 
The form of the declaration 76zd. | 


Petition to aſſign a guardian to de 
fend 
How to get it completed 


1 


— 285 
a e upon particular circum- 


W 
If infant does not appear by guard 


ibid. 


141. 


Plea of infancy per guardian p. 565 
If infant appears and plezds by at- 


how to proceed ibid. 
lf he does not appear by guardian, 


Infant plaintiff not liable to coſts, 
but prochein amy is 566 


he names a goarcuan 


Inquiry, 
After interlocutory jadgment, if de- 


| 


teen days | ibid. 
if; in the country, and venue there, 
ten days at leaſt . 


fore the eſſoign day ibid. 


place ſhould be given ibid. 
E defendant demur to declaration, 
he ſhall accept of notice of in- 
quiry on the back of the joinder, 
or where the plaintiff is obliged 
to demur to defendant's plea, 


rer | 420 


Upon an iſſue of * fiel PROT 1 no- 


tice may be given of executing 
inquiry on the book delivered 76, 


known, not good, if not known, 
is s good Ek 


564 
$65 


torney, and plaintiff finds it out, 
how plaintiff 1 is to proceed f]. 


But infant defendant is, although 
ibid. . 


fendant lives within forty miles 
of London, and the wenue laid 
there (8 days exe luſſ ve], muſt be 
given of executing inquiry, of 
the day delivered 428 

If above forty miles, and venue in 
London or Middlejex, then four- 


| And if there have been no Proceed- = 
ings for twelve months, a term's 
notice, which mult be given be- 


Where the plaintiff concludes ad 
patriam, and gives notice of 
trial on back of pleadings, de- 

fendant obliged to accept notice 
of enquiry from the time notice 
of trial was given; but in this 
caſe notice of the day, hour, and 


then on the back of ſuch demur- 


Notice of enquiry given to a de- 
fendant when his attorney is 
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: Court will not ſet aſide an inquiry, | 


If plaintiff becomes a bankrupt. the 


Notice of continuance: : 


| Defendant may have coſts for not 


.Netice: in the country of inquiry 
held not to be good, but. mult be | 


Irregularity of notice ooo by 


Su pæna 


How to apply 


NW 


If the plaintiff enter an appearance 


according to the ſtatute, and gn 
| Judgment, he may give notice of 
inquiry, by leaving ſame at de- 
ſendant s laſt place of abode 
Page 429 
If a writ of enquiry be ſer ande, a 
new one mult be ingroſſed 428 


for irregularity in notice, if de- 
fendant makes a defence 427 


After defence made on enquiry, no 


advantage can be taken of a mil- | 
take in the declaration 181d. 


inquiry may be executed in bis 
own name ibid. 


Notice ce London 430 3 


 Middle/ex 13. 


— country EN ib, 


Countermand two days excluſive it | 


in town, and within forty miles, 
ſix days, above 


cannot more {nn once in a term, 
15 ibid. 

| ibid 
Notice of countermand ibid. 
executing inquiry in the fame 
manner as for r not going to trial 
„in. 


to the agent ibid. 

making a defence 402 
Writ of inquiry bid, 
Notice ſhould be confined to two | 


hours, and muſt be certain as to 
place, and in a joint action io be 


43⁰ 


5 433 
When inquiry is retyrnable, how i 


_ proceed 
Defendant may have a role to be 
Preſent at taxing coſts 435 


 Jaguiry before Coief Juffice. 


iven to both defendants 


439 


ET 4311 
Continuance two days notice, but 


434 


Page 439 


Notice to be given 

Affidavit to apply 440 
Rule to ſhew cauſe 441 
Affidavit of ſervice 442 
The notice ibid, 
Evidence on an enquiry 443 


a | Inquiry againſt an attorney 824 


Inſolvent Debtors, 


A debtor charged in execution for a 


ſom not exceediog 100. may ap- 
th to the court to be diſcharged 
625 

And may petition and give notice 
fourteen days before the end of 
the firſt term next after ſuch pri- 
ſoner ſhall be e in execu- 
tion ibid. 


| Affidavit of ſuch notice 2 delivered 


to be made, and delivered with 
petition, upon which a rule is to 
be made for him to be brought 


up „ 


Creditor Aiſtelievios ouch, priſoner | 


to be remanded 


ibid, 


The like ſteps if ton be charg- 


cd in the country 627 
The notice 628 
Schedule ibid, 
Petition 629 
Affidavit 630 
How to proceed ibid. 


Cannot bring up a a priſoner more 
than twice - M48 


Plaintiff's attorney cannot ſign a 
note for his groats ibid, 
Objections to the ſchedule in point 

of form, to be made the firſt 
time ibid, 


=, nterrogatorier, 


How to apply to examine a witneſs 
in term time u upon interrogato- 
ries MES 402 

How in vacation _ 403 

If the cauſe of action ariſes in In- 


dia 11% 

| After rule made how to proceed 
1 ibi. 

1 The 


. e 


The form of i interrogatories on be- 
half of plaintiff Page 404 
The like on behalf * dea dat 


40 


ing examined, and trial comes 


on, his depoſition ſhall not be 
read 


Affidavit to ground a motion for the 
witneſs to be examined ibid. 


„ 
Ia what cafes an iſſue may be made 
up, without a rule to rejoin 353 
Ia what not ibid. 


; What is a good acceptance of the| 


iſſue delivered, and waiver of a 


demurrer to the plaintiff's repli 


cation ibid, 
How to make up the ite and the 
pPlaintiff's charge to defendant 354 
Deſendant's attorney to pay for the 

iſſue, and alſo for entring ap- 

pearance according to the ſta- 
_ xote 7. 


If a priſoner pleads in perſon, he is 
not to pay for the iſſue, aliter it 
ibid, | 


he pleads by attorney 


'In country cauſes, iſſue to be deli- 
vered in town 


1 even agreed to be delivered to the 
country attorney, and has been 


afterwards tendered to the agent 
in town, and not paid for by him, 


judgment was held regular 35 5 
But where pleaded by the country 


attorney, and if not paid for by 


him, judgment may be fignes 
101d. 


Attorney to enter warrant on record 


ibid. 
| When warrants ; of attorney are to 
be filed 


Plaintiff to file his the term he de- 
clares, and defendant the term he 
3 N 


151d. 


ibid | 


ie, 
Deloudenr s attorney, on receipt of 
iſſue, to pay for filing warfant 16. 


E K. 


appears, but now let alone till 
iſſue entred or judgment 


Page 35 5 


N ; 


5 If attorney is not to be found, oy | 
If the witneſs does not go after be- 


iſſue may be left in the office 356 
How the practice of this court is to 
make up the iſſue ibid. 
Iſſue by original ibid. 
[fue where there are ſpecial plead- 


ings 357 


| Where there are two or more iſſues,” 


how to make up the iſſue ibid. 
How to make up iſſue where the 
defendants plead ſeparately ibid. 


| How againſt two defendants, and 


the one let's judgment 80 by de- 
fault 357 


The jurors are to come from the 


proper county 358 
Iſſue in a county palatine 359 
Welſh iſſue 60 


If there has been a plea in abate- 
ment, and a re/pondeas oufter a- 
warded, how to make up the iſſue 


How when the ſheriff i is a party ib. 
All iffues are to be entred of the 
term they are joined 361 
When rule may be given to enter 
in town ibid. 
How to get time to enter ibid. 


How to enter, to prevent a xonpros 


ibid. 


Warrant of attorney for plaintiff, 


F id. 
The like for the defendant ibid. 
Judges and Officers of the C ourt. 
Formerly the king uſed to fit in 7 

perſon _ 80 
Power delegated to judges ibid. 
Formerly their commiſſions were 
durante bene placito, afterwards 


during their good. behaviour, 

_ notwithſtanding any demiſe of 

the crown 83 
8 Salaries 


A 


quamdiu ſe bene geſſerint, now | 


d 0 I 


Filacers of the ſeveral counties - 88 


New rule reſpecting their office 89 


What writs they are to make out 


ibid. 
To take ſpecial bails 98 
Clerk of the warrants | _ A 
| —eſſoigns FO Boz 
juries 1 ibid 


ice foe inrollment of writs for 


Fudan by Difault. 


This : ulgment is ſigned in every 


caſe where ame are to be 


ö 


fines ibid. 
Clerk of the king $ filver 92 
JJ 03 
Exigenter ibia. 
Super ſearas ibid. 
___ Outlavvries bid. 
Seal office 5 "OS 
Clerk of the errors rid. 


Salaries Page 83 given, and i is interlocutory. 
The preſent judges 1 Page 424 
The oath ibid. How to ſign it 4256 - 
Officers of the court, viz, cuſtos It in debt it's final 424. 
 brevium 85 How to fign it 44253 
Prothonotaries ibid. lf the judgment is ſigned, and is ir- 
Attendance that they give ibid. regular, motion to ſet it aſide muſt 
Secondaries | ibid. be two days before execution of 
Their duty 86 inquiry - 426 
| Clerk of the judgments ibid.] A regular interlocutory judgment 
-—dockets 164. may be ſet aſide if defendant has 
— reverſals 87] merits ibid. 
| Clerk of the treaſury ibid. If it's ſigned irregularly, how to pro- 
jurats zbid | ceed to {et it aſide ibid. 
Treaſury keeper ibid. What the athdavit is to contain 


ibid. 
Entry of : an interlocutory judgment 
7 1 
After an interlocutory . 
plaintiff becomes a bankrupt, „ 
enquiry may be executed in his 
own name 427 
A judgment recovered is not an ii 
| ſuable plea after an order ob- 
tained, and therefore plaintiff 
may ſign judgment 294 
That the pleintiff was an infant, 
and ought to ſue by prochein 
any. 72 ide 


| DD BG F ol 
judgment by confeſſion in debt on 


E | = 1 bond 2 
Jadge's Clerks 5 By nil dicit s 5 
2 En” | 377 By non ſim informatus gol ibid, | 
© AGE 5 7 7 Copnovit achionem in caſe 452 
Pavel | Phe like againſt an adminiſtrator i in 
Proclamaſter ibid, debt 2 453 
Coun keeper e 1 The like in caſe ibid. 
N a | +227, | Jadgment of aſſets where defendanc 
ay an of the Fleet 4 _ pleads plene adminiftravit præter, 
Clerk of the W award of * and final judg- 
-"T ipſtafts © ibid. * 
Officers of the circuit 114 455 


Judgment on Jemnrrer to the re- 
plication 3 
Judgment as in the caſe of a non- 
— = ennetn ee Milidſo - 


Judgment oa a replication of aul 
2 A "Es tiel 


E 5 


tel record, on a rule given to . 


duce Page 458. 1 e 
Judgment after a retraxit of the Suits may be proſecuted againſt 
plea ibid. peers and members, and not to 
OO FJurata. be ſtayed by or under colour of 
5 privilege Page 530 
Furata for Middle/ex 387 | Servants to be ſued as common per- 
| N London ibid.” ſons | | ibid, 
aſlizes td. Bill againſt a member 531 
1 If he be an 1 zer, how to ſtyle 
Juriſdiction 77 the Court. | him : 2 f 0 : = 2 
Has Juriſdiction to try real actions. [Summons on the bill 10'd. 
as well as perſonal 4 Difiringas ibid, 


May grant prohibitions to keep as 
well temporal as eccleftaſtical 
courts, within their bounds 1/014 

Actions may be removed here from 
inferior courts by habeas corpus, 

K.. 

Its joriſdictlon is general, and ex- 
tends through England 11d. 

Cannot hold plea under 40s. ibid. 

The authority is founded on an 
original writ out of the court of 

_- Chancery // 

Unleſs where the party is a privileged, 
then it holds plea by writ of at- 
tachment 


attornies, Ge. ibid. 
Alſo againſt peers and members of 
pariiament 8 


| Local Aﬀiens, 


: What Addons are local, and which 


muſt be laid in the county where 
the cauſe of action aroſe 270 
If brought againſt officers of places, 
| the venue muſt be laid where the 
fact was committed 272 
Nuiſance and debt for rent agaiuſt 
| the aſſignee of a term ibid. 
All ſui s on penal ſtatutes to be laid 
in their proper county bi. 
Conſtruction of the act ibid. 
W nen the action is founded on two 
things, in different counties, it 
may be brought in che one or the 
_ other 


| | ns, a 
It alſo holds plea by bill againſt | 


K. 


Members of Parliament. 


Court may order the iſſues to be 
fold £33 
How to proceed 
Affidavit to ground a rule for the 

ſale of the iſſues 
f he does not appear, may have 
diſtringas ad infinitum 


Cannot now caſt an eſſoign 761d. 


ibid, 


„If a member ſhould be arreſted, and 
he moves to be diſcharged on a 
common appearance, the return. 


of the writ muſt be e ib. 


| a | 


To a county palatine 396 
i Venire is made out there 397 
Meant Profits. 
The nature of the action 601 
Proof thereof 602 


Jury not confined to the mere rent 
in their damages ibid. 


If brought by the nominal plaintis, 


ſecurity given 


Tenants in common may have this 
action 's 
This action may bo brought pend- 


ing error, but execution is to be 


27 


| 272 | 
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0.35 --* 


If he appears how to declare ibid. 
| Are bound to plead as in other caſes | 


N 
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court will ſtay the proceedings till 
35 
Cannot pay money into court ibid, 


ibid. 


Defendant 
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Action upon bond, 
bring into court the principal 


. 


Defendant held to bail for the meſne 
profits, by a judge's order 
Page 602 
Money paid into Court, 
When and for why this practice was 
introduced 305 


May be paid into court in all actions, 
where the ſum demanded is cer- 


tain 306 


What actions it may be paid in of 


courſe Bid. 


| In what actions the court mait be 


moved ibid. 


if deſendant 


money due and coſts, the ſame 
mall be taken as a ſatisfaction of 
the penalty ED 
Money due by firſt inftalment may 
be brought in, but not to ſtay 
plaintiff from ſigning judgment 76, 
So on an annuity bond 
Leave given to pay money into 
court on particular counts 308 
Like leave, and to plead plene ad. 
miniſtrauit 308 


On bond to pay 155 half yearly, = 


and the principal in three years, 
leave to pay intereſt and colts. 
granted i bid. 


Proceedings on bond for payment of 


money by inſtallments, and in de- 
fault, to ſtand in force for the 


whole ſum, ſhall not be ſtaid up- 


on payment of che inſtallment in 
arrear | ibid, 


After plea, leave given to pay money 


into court 29 


Bankruptcy pleaded to the firſt count, | 
and leave to pay money into. court 


on the common rule, and plea 
the general iſſue on the other 76. 


If one defendant ſuffers judgment to 
go by default, and the ſecond is 


outlawed, the third ſhall not bring 
money into court ibid. 


After judgment arreſted, court or-| 
dered the money brought in, to 


is id, | 


be paid to the plaintiſt 


\ 


bid. 


In what actions money cannot be 


paid inte court Page 309 
Money brought-into court, plaintiff 
would not accept, and was noft- 
ſuited, defendent could not have 
it returned 310 
But on a new action being brought, 
the court made a rule that plain- 
tiff might have that money brought 
in, if he thought fit, if not, it 
ſhould remain to the new action 15. 
In an action on a judgment obtained 
in an action on a former juda- 
ment, execution ſtaid after the 
third judgment, on the defend- 
ant's paying into court the debt 
and coſts recovered on the ſecond - 
action ibid. 
Money paid into court, plaintiff re- 
covered a leſs ſum, defendant 
moved to have the money out of 
court towards coſts ibid. 
aſter payment of money into court, 
plaintiff recovered more, and be- 
came bankrupt; the aſſignees 
moved to have money paid them, 
which was ordered; after ward the 
attorney's bill was paid 31 
How to pay money into court, if 


of... ibid. 
How if more than 51. ibid. 
If the money is accepted, how to 

proceed 12 


Plaintiff's attorney, though not ſa- 
tisfied with the ſum brought in, 
may take it out, and proceed 
"I „ 

[f defendant pleads any other plea 

beſides the general iſſue, and pays 

money into court, he muſt move 76. 

The rule | ns | oh 

Although iſſues be delivered on 

money paid in, yet on payment 
of coſts, plaintiff may proceed on 

the rule tor colts ibid. 

Payment of money into court, is an 

acknowledgment of the action 314 


3 343 


Mutual 


7 # 1 . 
| Mutual Debts, | 
At common law, there could be no 


ſet off 
Bat now there may be ibid. 
Mutual debts may be ſet off by 


pleading in bar, or given in evi 


dence on the general iſſue 767d. 


If the debt accrues by reaſon of a 


bond or ſpecialty accruing by 


reaſon of any penalty, the deb: 
muſt be pleaded in bar 302 
I What muſt be ſhewn in ſuch pica 
Mutual debts between a bankrop 
and any other perſon, how to ve 
ſet off zbid. 
Does not extend to diſtreſs ibid. 
Nor to detinue, or the like actions 
of wrong „ 
Where the debt is of an equal ſum 
the action is barred ; Hut if for & 
leis ſum, the defendant muſt fe: 
off = 
If it is equal, it muſt be pleaded 16. 


Page 302| 


niſi prins be brought in, on or be- 
fore the day and ſittings Page 389 


Nifi Prius, Vide Record. 


Mon omittas Capias. 


Non omittas capias bailable 
Pracipe for ditto 


Nonpros. 


When defendant is joricled Eh 


nonpros for not declaring 


217 
The rule 


Zig 


No rule to declare being given, 


plaintiff has till the 2/oign day of 

the third term to declare ibid. 
How to compel plain: iff todeclare ib, 
Demand 516 


Mutt be made of the agent in town 


ibid, 


| Plaintiff may have farther time, and 


But if defendant's demand exceeds 


plaintiff's, may be given in evi— 
dence under notice 304 
If defendant's demand does no- 
countervail plaintiff's, he muft 
move to pay the money into 


court ibid. 
Defendant after pleading the general 


_ lifve, may have leave to withdraw 
it, and pay money into court 25. 
What ſer-off ought to contain 162. 


A notice of ſet-off reducing plain- 


tiff's demand, does not affect the 
jiuriſdiction 1 bid. 
In what actions there may be a ſet- 


off ibid 
In what not O5 


3 
A debt barred by ſtatute of limica- 
tions, cannot be ſet off 


Ne recipiatur. 


in Londox or Midaleſex 
May be entred, unleſs the record of 


i the writ be againſt ſeveral, and 


1 


| 
| 


305 


how to apply bid, 
they appear ſeverally, one cannot 
ſign a nonpros | 
Cannot nonſuit for not declaring 


after removal | 518 
How to ſign W ibid, 
F.ntrv of a nonpros 1b. 
Cannot Gen a nonpros after the va- 

cation of the ſecond term 515 


How to proceed to aonpros for not 


eplying, rejoining, Sc. 517 
When detendants ſever in pleas, a 
noli proſegui . be 


againſt one 


151d. 


In aumpſit againit two who ſever in 8 


pleading, a melt proſegui may be 
entred as to one, and it ſhall not 
deſtroy the action as to the other 


55 118. 
How to compel plaintiff to enter 
the iſſne, or a nonpres may be 


ſigned 


[ 817 
5 | | | [Iris faid in fol. 519, for the form of 
When a ne recipiatur may be entred | 


389 


judgments of onprot, ſee title 
judgment; but I find they are 
omitted on account of the cleik 


160 
161 


ibid. 
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Defendant to be allowed coſts 
This ſtatute does not extend to 2 
1 bid. 


Affidavit to move | 
What is neceſſary for plaintiff to 


VVT : 
This judgment may be had in re- 


| Affidavit 


F ; 


of the judgments being obliged 
to make thoſe entries, 

When a rule may be given to enter 
the iſſue Page 361 

Haw to enter to prevent a nonp os ib, 


Non ſuit, Judgment as in the Cafe of. 


On the plaintiff's neglect to bring on 
an iſſue to trial, the court may 


give judgment as in the caſe of a 
nonſuit | | 372 


"973 


writ of right Ds 
How to obtain the judgment ibid 
Notice 


ſhew by way of excuſe 375 
The name of the abſent witnels 
muſt be ſhleun ibid. 


Though further time given for go 


ing to trial, yet upon reaſonable 
Cauſe the rule may be enlarged 15. 


How to proceed if coſts are given to 


_ defendant, after eee, of 
ibid 


plevin ibid. 


After a year's acquieſcence, judg- 


ment, as in the caſe of a nonſuit, 
may be moved for without a 
term's notice | 


a peremptory rule obtained 76:4, 


Notices of Action, 


| Notice not to appear to a writ 681 
| To ſet afide an interlocutory judg- 


ment ibid, 


To ſetaſide judgment and inquiry #6. 
To ſet aſide judgment and execution 


executed, and that the money paid 
be reſtored % 


To file a common appearance 16¹. 


To ſet aſide all proceedings for ir- 
| W 682 


ibid. 
374 


| 


7 370 t 
How io proceed to judgment after 


2614. |: 


Of giving the day i in the replica- 
ic os 
How to proceed if the action be 


To ſhew cauſe why it Mould not be 
referred © ane of the prothouo— 
zaries d compute ti. principal 
and intereſt due on bond P. 628 
To fhew cauſe why the judgment 
ſhould not be ſet aſide, and that 
the plaintiff anſwer the matters of 
the affidavit 682 


To ſhew cauſe why the bail bond 


aud the proceedings thereon 
ſhould not be ſet aſide ibid, 
To ſhew cauſe why the writ of ca- 
pias ſhould not be quaſhed, and 
plaintiff anſwer the matters of ihe 
affidavit „„ 
Notice to the ſheriff to retain the 
money | ibid. 


N ul 115 1 


How the rule is on a replication to 
Den of nul iel record in debt 


633 
How to proceed if the action be in 
caſe 340 


tion 


in debt 5 341 


How to proceed on a plea of au 


tiel record, to an action on the 
judgment in this court ibid, 
How to proceed upon a replication 
of nul tiel record, if the record be 
in a county palatine "64: 


Officers of the Court 80. 


Outlaaury. 


{ The nature of the proceeding. 535 


In what caſes it formetly lay, and in 
what it now lies 636 


Outlawry in civil actions, is to com- 


pel appearance ibid. 
lt is uſed where one defendant has 
appeared in a joint action, againſt 
the others WhO e cannot be ſound 

| ibid. 

There are two ways of proceeding 
in this court _ 
3A4 Original 


I. N. D. Ev. X. 
Original when, i in Page 536 


low to proceed upon the oligina 
guare clauſum fregit ibid. 
The like opon a ipecial original 537 
Præcipe for the original in caſe 76:9. 
ae 894 


in Lebt againſt executor 


| ibid. 

— in account 691 

in detinue zb id. 

- in annuity 2814. 

How to procure original 557 


How to get the capias alias and 


plaries _ . 


Warrant of attorney to be filed on 
the plurzes 2 ibid. 
Exigenter nut to make an exigent, till 
pPfluries capias be ſigned by the 


clerk of the warrants 538 


How to get exigent and proclamation 


"Three proclamations to be made in| 


county day palt ibid. coſts ibid, 
Capias utlagatum iſſaes, if defendant] No fater/edeas to exigent after the 

is returned ontlawed 540 return of the Writ, till coits are 

If goods are taken therein, how ia paid _ es Hes ibid. 
picceeg ibid. Special bail apon reverſal, where | 

How to proceed after ſale 16 the ſum or damage amount tool. 

'Exigeat ©: --; 8 541] and colts paid. Vide new rule, 
Proclamation 542 afi lavit to be made fuit 350 

| Special capias utlagatum 543 Where further colls ſhall be taxed 


ibid, 


What the exigent and proclamation 


require b ibid 


every action perſonal, wherein any 
writ of exigent ſhall be awarded ib. 


The ſheriff to have 12d, 539 
_ Officer in whoſe office the exigent | 


ſhall be taken, ſhall make out a 
proclamation | „„ ibid. 


5 17 not five county days between the 
teſte and return of the exigent, | 


mult have an allocatur 701d. 


No allocatur can iſſue if there is any 


When the inquiſition is returned, if 
there are debts due to the outlaw, 


_ a ſci, fa, muſt ifive ie, 
Petition to the lords 544 


| Certificate of the cletk in court 545 


„ 
1 


in covenant _. 167. 


[ Adarit of debt and. the-coſts paid. 
Page 545 


tf 6004 be taken ;afier ouilawry 


. " zeverſed, endlant ſhall be re- 
ſtored to them. 46 


546 
f ſale has been made, then he ſhall 


have the produſe ibid, 


Defendant on a capias utlagatum, 


| _ Cannot be taken on a Sunday ib. 
Appearing to ſuperſede the exigent 


upon the comman- original 7. 


If he is outlawed, he my, on entring 
a common appearance, reverſe 


ſame on payment of coſts ibid. 


Of appearing to ſuperſede the exi- 
gent, and reverſing the outlawry 
on ſpecial original, where there 
has been 1 of the debt 
made | | 47 

How to put in e bail be 

How to put 1a bail on the capias ut. 
lagatum ibid. 

In this caſe, bail for the debt ibid. 

How the antient mode of getting 


now SR | A 
New rule 548 
No ouilawry aſter the plaintiff's 


death to be reverſed, till appear- 
ance or bail 49 


pon reveriing outlawry, defendant. 
ſha'l pay nothing exceeding the 
uſual fees ibid, 
If plaintiff aiter reverſal proceed not 
in two terms, defendant to have 


perſons, without a a ſuperjedras 


ibid, 


ms rot to diſcharge any per- 


| 


/ reyerſed was, and how 


and paid before certificate ibid. 
Sheriffs not to enlarge outlawed 
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fon taken upon outlawry, with 
out ſuperſedea. Page 550 
Bail to be put in before allowance 
of any writ of error, or reverſ- 


ing any outlawry | 51] 


Outlawries tranſcribed into the cor: 
of Exchequer before reverſal, coſts 
0 be ee . 
No ſheriff to diſcharge deſendant 
upon cap. utlagatum, until he re- 
ceives a ſuperſedeas ibid. 
Cafes determined on outlawries ; 
ig. proceedings ſtayed on the 
outlawry on payment of the Gebt 
and colts 552 
Proceedings ſtayed on the ex: gent, 


defendant becoming a pruone! | 
in the Fleet 7748 
Outlawry commenced during de- 
. fendant's reſidence in Ireland, re- 


verſed without bail! 16% 
Tho! Cefendant appears publicly, 


yet keeping out ot the way of ar- 


reſt, he may be outlawed 1274. 


If defendant goes beyond ſea after| 


the leſte of the exigent, be may 
e outlaved---:= --. 553 


Outlad ty, not ſpecial, may be fe- 


verſed on common appearance 26. 


Before defendant is outlawed, he 
may ſuperſede on appearance, on 


pay ment of coſts; but after, the e 
muſt be bail to pay ee 
Proceedings refuſed to be ſtaid, 


where the plaintiff died aſter out- 
law ry, but be fore return of the 


. | ibid. 


Court will not interfere to ſet aſide 
outlawry lor want of proclama-| 


tion 53 


Debt upon bond by wife whilit ſole, 


ſhe and her huſband outlawed, and 

; ber ſeparate goods taken in exe- 

cation, outlawry ict ade as 10 

the wife, but goods not rettored 
thid 


5 Defendant feme ſole walved ipe-| 1 
cially, as a Gople woman, after 


exigent, and before outlayry, 


married, court refuſed to inter- 
poſe, as the marriage was after 
exigent __ | ibid. 
Clandeſtine outlawry how puniſhed 


* 


7574. = 


07 reverſe ing the on 5 7 rit 


of E rror. 


How to apply for the writ 554 | 


How to pet it allowed 5 ibid. 


Aſignment of errors SF - 
Of declaring after reverſal bed. 


Has two terms after reverſal 5 56 


Delencant may give aruleto declaie 


ibid, 


Haw ths, p! aint! ff may declare, and 


in what county the Venue may be 


laid | | | ibid, 
If defendant be ontlawed, and ſhall 


_. reverſe ſame, the plaiatif may 


commence a new action, within 
a year after ſuch judgment of out- 


lawry reveried, and nat after 557 


ere al OWwͤance of a wiit of error, 
through or by want of procl ama 


tion, bail to de put in ibid. 


| Upon ſuperſeding the exigent, and 


plaintiff delivers a declaration, 
there mult be a rule to plead give 


en, as in other cafes .. 71¹4. 
How to proceed to outlawry after 

judgment | | 858 . 
Superſedeas on reverſal: 1674. 


The like when bail is pat in _ 589 


O5 er. 


If oingf'd declares on a deed, c. 


he muſt ſhew fame, if demand- 


ed, to the Mates tor defendant 


2 


at the: 58e be on bend; te. de: 


fen ant may demand oyer of it ib. 
If it is demanded after ru e to plead 


expired, Frame it may ſig y Judg- 


ment | 121d. 


This means ET er the time for 


pleading is actually expired. 


On oyer the defendant entitled to 
| wWitneſſe; 


FF” 


w' *treſſes 1 names, and all indorſe- 
ments Page 287 

Within what time defendant ought 
co deliver eyer of a deed pleaded 
by him | 288 


Demand of eyer to be in writing 76. | 


Cannot now have gyer of an ori- 


ginal ibid. 
The demand of yer ibid. 
What plea cannot be pleaded with. 

out demanding oyer ibid, 


How oper is to be given 7zbid 
If defendant makes profert, and 
plaintiff demands yer, it muſt 

be given the day after—qu. 289 

When a record in the tame court is 


ee in abatement, oer may 


prayed, and, if not given, 


judgment may be ſigned 161d. 


Qyer muſt be given it in the hand: 
def a third perſon bid | 
If indenture loſt, and there is 2 
counterpart, the court will com- 
pel the party to ſhew it ibid. 
A demand of ad of deed in thc 
e bid. 
I take the ſettled practice to be, 
that the defendant has as much 
time to plead after oyer delivered, 
as he had when it was demanced, 


Partners. 


Partnerſhip pleaded in abatement 

"= 429 
It it is not pleaded in abatement, de- 
fendant eannct take advantage | 


of it after, it being a waiver of the] 


objection. 5 Bur. 2611. 
Pauperi. 
How they formerly were obliged to 
. de 650 | 
May ſue now, if not worth 51. in 
forma pauperis rs 
How to proceed ibid, 
Petition ibid. 
Affidavit 7. EF 


Pauper to pay no fees 


Valet he recover 51. or more 
Page 65 2 
Oblerration on \ the hardſhip of this 
ibid. 
May at any time pending the ſuit, 
petition to proſecute in forma 


| pauperis 053 


ney ibid, 
Not ſiable to coſts | ibid, 


May be Giſpaupered, if he 1 18 vexa-· 


tious ibid, 


Can only ſue in that action he is ad- 
mitted ; 


mult Va admiited anew 65 
Cannot in this court be admitted to 
defend ibid. 


in execution for coſts, to be diſ- 


charged | 61d, . 


Os, Proceedings againſt. 


Suits may be PIPER, 206d 
panes © 530 
But their perſons are not to be ar- 


refled _ , 2008; 
Their ſervants may be ibid, 
The form of a bill againſt a peer 

OG SE 
Zummons thereon | | 9. 5 
Diſtringas | ibid, 


Court may order iſſues to ve ſold 16. 
How to proceed on di/iringas, and 


for fale oO Bid. 


ſale of the iſſues 534 
Cannot caſt an eſſoign =" —TI6 
| How to declare ibid, 
| When to plead | zbid. 

f he appears, he does i it with the 
fazer 530 
Make a præcipe for the appear- 
ance, as in common caſes, {only 
ay to a writ of Hamm, return 
able, &c. | 
Peers of Scotland, are all privi- 
Kage | | 531 


* | 4 


[7 fees to be paid counſel or attor- 
Nor to pay coſts on judgment, as 
in the caſe of a nonſuit wid. 


if any other cauſe, he 


Though he is diſpaupered, if taken 


Affidavit to ground a rule for the 
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To pay coſts if there are di/iringas's , 
iſſue, and how to apply for them 
(ibo be Spd 

8 pecial Pleas. 


How to apply to plead them. 


Within what time they are to be 


pleaded in bar 289 


5 May, with leave of the court, pied 


as many pleas as he mall think |, 
neceſſary „ 
Conſtruction of that act ibid. 


May plead any number of pleas, | 
provided no two of them be in- 
291 


Conſiſtent 
Incompatible pleas not ſuffered 7b. 


Pleas that do not require a ſerjeant's 


„„ 
Pleas allowed on the firſt motion 7b. 
How to apply to plead double 1 in 

term- >. B04 
What pleas cannot be pleaded a: 

double pless 209 
How to get time to ) pled | in town 
cauſes 293 


What is meant by an iſſuable plea 


| 294 
How to obtain time to plead in 


country cauſes ibid. 


A month's time to plead, means 


four weeks ibid. 


Demurrer to the replication for de- | 


lay, is not within the order, but 
demurrer to the merits is ibid, 


After judgment ſet aſide, the ſtatute | 
of limitations 1 15 not to be plead- | 


295 


ed | 
Judge's ie no ftay, unleſs ob 


tained prior to the time for plead- 
| V 
If defendant has had an order for 


ing is Out 
time, he may have another, if 


no delay ibid. 
Defendant before replication may 


waive his ſpecial plea, and plead | 
the general iſſue, without leave 


of court ibid. 


293 


Z 4 


5 $33 5 


292 


How to apply to plead double in 
vacation Page 22 


Special Pleas, 


g Plea of ne ofſumpfit, and the ſta- 


tute of limitations 349 
Replication thereto | 330 
| Plea of ſet- off for money paid, lent, 

had, and received © SO: - 
Replication and iſſue thereon 332 
A plea of ſatisfaction 214. 

2 eplication thereto, and iſſue 333 
Non aſſumpfet as to all the promiles 

(except as to al. 45.) and as to 

that, a plea of tender 1b. 
This is now the general pics in 

both courts 33+: 
Replication did not tender 335 
Replication, if plaintiff admits the 
tender, and goes for further da- 
mages, and ifſue thereon 11d. 


[Plea of e in K. B. 


[Replication thereto Wy 
Replication to a plea of judgment 


ibi. 
330 


_ recovered in K. B. in debt, and 
iſſue 1 e 
Theſe replications need not be ſigned 
by a ſerjeant _ ibid. 


blea of bankruptcy in the defeud- 
38 


ant . 
Plea of wy tiel record to an action 


on the judgment 1%. 
No ſerjeant's hand requiſite id. 
Replication and iſſue | 339 | 


Whenever the plea is ſigned by a 
ſerjeant, the replication mult alſo 
be ſigned (except where there is 
a mere /7 ter, or to a judgment 
f recovered) | ibid. % 


as of Plea, y ide Rule o . | 


Popular Actions, ſee Title Actions. 


No informer ſhall compound with 


the defendant, but by leave of 
the court Wo 604 
lt extends: to ſuits commenced by 
com- 


T DU I T. 


common informers, and not to 


thole by a party grieved P. 665 
Leave to compound denied upon 
the ſtatute, it being diſcretionary 
in the court _ ibid. 
1 given on the ſtatute of gam- 
e ibid. 
Like leave on the ſtamp act ibid. 


Like leave on the ſtatute of uſury | 


ibid. 


On emos leg a penal action, 


the king's part of the compoſi 
tion to be firſt paid 666 
On a bona fide, but not a colluſive 
compoſiuon, the plaintiff may 
alſo be allowed a reaſonavle ſum 
for his coeſtis ii. 
Denied epon a ſmall compoſition tb. 


How to be moved . ibid. | 


 Poſiffin, Writ of: 
See Baum. ; 592. 


 Poſtea, 


| Indorkd in this court by the DG: 

ciate 419 
For the plaintif on non affumpſit 16. 
For the defendant . 420 
Upon a nonſuſt sid. 
For the plaintiff at the afſizes 421 
If there ere taleſmen added 1614 
Peflea may be . amended by the 

judpe's notes „ | | 
Continuance after poſtea, and final 

judgment for the plaintiff 1614 
'T'ne like continuance, and verdia 


' for defendant gy $94 


 Priſeners, Proceedings againſt, 
Hint to the practiſers, with reſpect 
to this proceedipg 608 
How prifoners were formerly pro- 

ceeded againt * 60 
'The preſent mode for delivering 
declarations againſt priſoners 7b. 
A copy to be delivered to them, and 
an affidavit thereof, plaintiff aſter 


{ 


rule to plead given, may ſign 
Page 609 


judgment 
No declaration to be delivered be- 
fore the return of the writ 610 


after affidavit made and filed ib. 


If declaration be not entred before 


the end of the next term, after 


charged EY 
Gaoler” not delivering declaration, 
an attachment ſhall iſſue 716d. 


of his bail, before declaration 


within two terms | 611 


ſoner in execution within two 
terms, if he brings error ibid. 


to proceed to judgment in three 
terms after, and charge defend- 
ant in execution within two terms 


turnable, to be accounted one zh, 


The form of the declaration 612 


The affidavit of delivery 161d. 
Rule to plead may be given aſter 
the firſt rule, ſuppoſing plaintiff 


does not hig judgment when 


be is intitled | ibid, 
Muſt be charged in execution within 
two teme os - 


How to charge a priſoner i in execu- 
tion in the Fleet 333 
Ha. corp. may iſſue, but . 


[f there be ſeveral judgments, there 


muſt be ſeparate ba. corp, ibid, 


| 5 | "oF Ho-) 


No rule to appear and plead, til! 


return of the writ, and affidavit 
made, Oc. priſoner to be diſ- 


Defendant ſurrendering in diſcharge 
delivered, to be declared againſt 5 


Plaintiff not obliged to charge pri- 


Nor whilſt a treaty lubſiſts between | 

he partes i 
II declaration delivered, or judg- 
ment had before render, plaintiff 


after judgment 10674. 
The term in which the writ is re- 


If delendant appeared by attorney, 

ar d he render efter declaration, it 
muſt be ſerved on priſoner, Ic. 18. 

How to declare, if defendant al- 
ready in cuſt dy of the warden is. 


roll to be indorſed ibid. 
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b D i 2; 


How to charge by way of new de- 
tainer Page 614 
The plaintiff, at whoſe ſuit a pri- 
ſoner was arreſted, and removes 


by Ha. corp. need not make a 


new affidavit to declare againſt 


defendant e 
If defendant in cuſtody on a K B. 


praceſs, be committed to the 


Fleet before declaration, bow 0 


proceed | e 


How after declaration 615 
How to proceed, when defendant 
has been ſerved with a copy, and 


after renders to the Fleet ibid. 


IF taken on an attachment, cannot | 


without a judge's order be de 
dlared againſt _ ibid. 


If taken on an eſcape warrant, to 
be declared againſt in two terms | 


61 


gainſlt „ ie 


How to proceed if the defendant | 
be in cuſtody jin Newgate, Lud-| 


gate, or any other county. gaol 
616 


Affdavit of the Jelivary ibid. 


How to detain at the ſuit of a new 
Fo I 


If a prifoner removes himſelf Hom 
the K. B. to the Fleet after de- 
claration, how io proceed 7154. 
When to appear and plead bid. 


Declaration delivered before men/em 
paſchæ, or craſtinum animarum, 
and defendant does not appear, 


judgment may be ſigned 767d. 
Declaration delivered on or after 


menſem paſchæ, Sc. when to ap. 
pear and plead _ 618 


IF a writ be returnable one term, 


declaration delivered before the 
eſſoign day of next, the plaintiff |. 


in ſuch next term may give rules, 
to appear and plead ; if no plea, | 


judgment ibid. 


Priſoner may, any time before final 


judgment, put in bail ibid, 


if priloncr pleads in perion, he 1 


not to pay for the iſſue, aliter by 
attorney Page 618 
plaintiff muſt proceed to trial and 
judgment au7thin three terms af- 
ter declaration delivered, or after 
render, if declaration was deli- 
vered before; and to execution 
within tauo terms after judgment, 
the term 10 which Judgment frgned 
7” TR ibid. 


| When priſoners are intitled to their 


_ diſcharge, for want of declara- 
. bid. 
Not ſuperſedeable for want of de- 
claration, till the end of Ihe term 
after that in which the proceſs is 
returnable (not that in which he 
is areſted) | 619 
How to be diſcharged out of the 
Fleet, for want of declaring ibid. 


| 5 " 369 eee iign ſuperſedtas after 
A fogitive cannot be declared a- 


declaration O80 : 
How to ſuperſede in cuſtody of 
the ſheriff for want of declara- 
mon” - „% 0 
The appearance in this caſe is en- 
tred with the filacer, and nat 
with the prothonotaries ; ; and the 
Juperſedeas is alſo ſigned with the 
filacer, pay 25. Cd. entry of ap- 
pearance 25. 6d, (thi; omitted in 
the work ), and aloe declaration, 
in all caſes, the appearance is en- 
tred with the prothonotaries. 
and Superſedeas is alſo 9 . by 
them. 
When a priſoner is intitled to his 
diſcharge tor want of proceeding 
| to trial or judgment, and execu- 
tion : ibid. 
Cannot arreſt in an adion on the 
judgment after a diſcharge 621 
If plaintiff does not declare within 
two terms, Where defendant en- 
ders in ciſcharge of his bail, oc 
not proceed to judgment in tree 
terms, and charge in execution 
within 7wo terms after Judgment, 
priſoner may be Ciſcharged on 


hs. ce 


notice | 761%. 


a4 
25 


2 D 


So for want of getting a demurrer ar- 
gued within the third tem P. 621 
The plaintiff ſhall have every day 
in the ſecond term to charge in 
execution 1561 
Rule explained fully | ibid, 
If a writ be againſt huſband and 
Wife, and wife in cuftody, ſhe 
| ſhall not put in bail for her huſ- 
band "WET 
If plaintiffs become bankropts, and 
the aſſignees make due diligence 
to charge defendant in execution, 


yet if defendant prevents by plea, | 
ibid, | 
If defendant delay by error, plain- 


he ſhall not be ſaperſeded 


tiff muſt, after judgment affirm- 
ed, charge him in execution 
within two terms after affirmance, 
incloding the term in which the 
judgment is given ibid, 
I render in Eaſter, and declaration: 
in Hilary, final judgment muſt be 
ſigned i in Trinity _ ibid. 
How to diſcharge defendant for 
want of proceeding to judgment 
and execution il. 


Affidavit of the ſervice of the ſum- 


mons | 623 


Su ßperſed. for want of declaration ib. 


The like for not proceeding tojudg- 
"ment 24] 
The like for not charging in exe- 
„ cutioan „ 
Superſed. on putting in good bail 625 


Privilege from Arreſts. 


What perſons a are privileged from | 


arreſts 5 131 
Procedendo. 

| When and how this writ is to be 

granted 639. 643 

Writ of Procedendo 85 BH 
Proceſs. 


: The name of the attorney to be, 
written on every writ Page 152 


| The meaning of the word proceſs 149.7 


Tefte and return of the capias P. 149 


Muſt expreſs the cauſe of action, if 
bailable | 


proceſs 04" -"B93- 
Attorney's name to be put on the 
copy of the proceſs, or may move 
to ſtay the proceedings 154 


cauſe of action does not amount 
to 101. 


A 80 two de fendants ſeverally 159 
Non omittas capias 80 


No occaſion for it now, as there is 
a filacer lately appointed 
Teſtatum to the Cinque Ports 
The form of a common capias 


168 
| | e vide Outlawry, 
Piuis Darrein Continuance. 

When to plead it Fo 68 

lt is not allowed after demurrer 


determined, or verdict 15614. 
Record of Mi Prix. 
What it is to contain 386 


old iſſue ibid. 
Record ibid. 
Jurata in Middleſex 387 
| the like for London ibid. 
| — aſizes ibid. 


juſtice in team 


| 


388 


151 
The not indorſing name of attorney 
on warrants ſhall not vitiate the 


No ſpecial writs to iſſue, where the 


ibid, 


In all proceſs, the day and year of 

ſigning is to be ſet down there- 
on, 5 C 6 V. & M. c. 21 . 
9 10 V. z. c. 25. he 4. 


Capias in debt requiring bail 1 '55 
The like in caſe | | 
——— ——— aſſault | as 
e re covenant 157 
— trover ibid, 
— detinue ibid. 


Teftat, to the counties palatine 164 | 


166 


When the placitas are to be, in an 


A placita on the removal of a chief 


How 


SN D EX. 


How to paſs record in town P. 388 


How in the country ibid. 


How to enter 


ſex to be entred two days before 
the day of trial ibid, 


| Ne recipiatur to be entred for the 
ſitting after term, unleſs records 


and writs be brought into court, 


on or before the day and fittings 
reſpectively ibid. 


No record to be received after term | 


in MViddle/ex, unleſs entred in a 


day after the laſt ""F of every | 


term 


| 3 390 
| Nor in Ts, Eulen the day be-“ 


fore the adjournment day it be 
entred ibid. 
On trials in the circuits, cauſes to 


of the court 
And to be tried in the order they 
ate entred 15 


the marſhal, and fixed up ibid. 


If cauſe be ſet down in term, muſt 


be two days before the ſitting 76, 


If for the fitting after term, the 


laſt day of the term will do, and! 


the day before the adjournment 76, 


If cauſe not tried the day of fitting 
for which notice is given, it] 


may be made a remanet of, and 


- how 391 


Relicta verificatione. Vide Retraxit. 


| Remittitur, 


| judgment by nil dicit,. with 7 a re- 
mittitur of the damages | 


Replication, 


ply | 
Demand of a replication _ 343 
If no proceeding for four terms, 

there maſt be a term s rule ibid. 


$92 


[Summons no ſtay, if not ſerved in 


| 


= e 
A liſt of the cavſes to be made by 


| in 
be entred before the firſt ſitting Ons 


ibid. 


If you want time, how to apply for 
it Page 343 


359 Replication to the ſtatute of Faves | 
All records in Lode and Midale-| 


tion 330 
The like to a plea of ſet-off 332 


The like to a plea of ſatisfaQion 333 
The like to a plea of tender 3385 
The like if plaintiff accepts the 
money tendered, and goes for 
further damages ibid. 
The like to a plea of a judgment 
to an action on the caſe 330 
The like to a plea, if action be in 
debt 7. 
Replication to a plea of mul tiel re- 
cord, to an on on the judg- 5 
ment 
How to ſign aon prox for not reply- 


Se. 57 
b Kamut, „ 
Judgment in ejectment, after de- 
fendant has withdrawn his plea, 
and coſts taxed, and allo. for the 


poſſeſſion 600 
How to enter it up in caſe 438 
The nen . 458 

| Rolls, Vide Decket 418, 
"Rule fo phad.. 
How to give a rule to end 280 
When rule expires ibid. 


Rule may be given in term, or four 
days after ibid. 
Sunday, or any holiday on Which 
the court does not ſit, when 
reckoned a day ibid. 
How to apply for further time, if 
wanted | ibid, 


time 281 


| [When a term's role muſt be 
How to romp” plaintiff to re- | : 


342 


geen ibid. 
Where a rule has been given, and 
defendant obtains a judge's or- 
der, need not pive a freſh rule of 
the next term i Bid. 
| May 


4339 


4#:: #5 D 


May fign judgment, if the rule has! ; 


been given, although there has 
been an injunction Page 281 
Alfter rule expired, and no judg. 


fed or delivered ibid. 
Rule may be given on the 2fſo:gn day. 


but cannot be entred till the fr 
day of the term | 


Demanding Plea. 
If declaration has been delivered to 
defendant's attorney, a demand 


mult be made, or in Cale defend- | 


ant appeared in due time 283 
Not to be indorſed on the back of 
declaration ibid 
It rauſt be made after rule entred 16. 
A demand of plea 28 
How long defendant has to plead | 
after demand made ibid. 
Demand of plea waiver of bail, un- 

leſs perfeaed 


Fo town RE , bid. 


NY 


A for Tudgment, : lone ſci. fa. ſufficient, has mult lie 


None to be given in this court, but} 
vou wait the four days 407 | 


The like on an inquiry (omitted) 434 
When it expires © 


No rule on a nonſuit, but the 


colts may be taxed « on the day in 
Haug 


8 atisfa@ion. 


Ho to enter ſati:faRion in term 567 
— — in vacation 


$68 


_— 


Scire facias to revive, 
Reviving judgment by /ci. fa. 478 
Sci. fa. mult be ſued out in the 
county where the original action 
was ibid. 


No ſci. fa. _— if defendant 


282] | 
Ilt the execution be not returned, or 


this. Ez 
To be given to the agent in 


E K. 


bas 3 by error or injurc- 


Page 478 
If an an execution be once ſued out, 


and continued on the roll, need 
ment ſigned, it is a good plea, if 


not ſue ſei. fe. 1 
How to compute the year and day 16. 
If error be brought, there is no need 


of a ſei. fa. till a year and day 
aſter affirmancde ibid. 


not filed, cannot enter conti- 
nuances. ibid. 
If there be judgment with a ceſet 
executio, there needs no ti. fa. 
till a year and day after the time 
is elapſed Aid. 
On the death of defendant, jodg- 
ment 15 to be revived ibid. 
The like on death of plaintiff 261d. 


4 If there be two plaintiffs, and one 


die, no need for ci. fa, 480 
The like if two defendants 7zbid. 
Sci. fa. to revive, may be ſued out 

of courie within ſeven years ; af- 

ter that a manu rule muſt be 


had ibid. 
[f ten years, a motion muſt be 
made ibid, 


four days in the office before re- 


turn ibid. 

Sci. fa. in debt ibid. 

The like in caſe _ ibid, 

—— treſpaſs 482 

—— and aſſault 161d. 
covenant _ ibid. 

How to ſue it out ibid, 

How to ob:ain judgment 482 


Flaintiff may move to quaſh ci. fa. 


ibid. 5 


Entry on the roll of one Aci. a. 48g 
How to proceed if judgment be 
avove twenty years old ibid. 
No execution till a fcire facias 
iſſued _ 084 
Sci. fa. in debt for an adminiſtra- 


1 ibid, 
The like for an executor in caſe 15. 


No execution on a ci. fa, to revive 


all 
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Præcipe for appearance 
Entry of the ſecond ei. fa. where 


IYN- D IE K. 


an old judgment, till- a ,cire feci 
returned, or an affidavit of notice. 
if jadgment- of Na ſtand- 
ing pf: 3 Page 485 
Sci fa. againſt an exeanorin debt480 
The like agatnſtan adminiſtrator 26. 
An alias muſt be returned in this 
caſe, or a ſcire feci on the firſt 487 


| Entry of a /ci. fa. for an admini- 


ſtrator on the roll ibid 

The like for an executor _ 

Eutry of two ci. fa. againſt an ad- 
miniſtratrix on the roll, where 


they are both of one term 489 
I99 


they are of different terms 761d, 


| Proceeding by /cz. fa. after an in- 
491. 


terlocutory judgment 
Sci. fa. where plaintiff died after 
interlocutory judgment, and be- 
fore final judgment 
There muſt be two in this Ed un- 


leſs a /cz PRs be returned on the 
firſt | 


| 49: 
How the entry 15 to be of the two 26, | 
Judgment thereon of tie court 494 


If Gefendant does not appear, how 


to proceed ibid. 
If he does, how to appear 494 
Declaration ibid. 


If.defendant dies after inquiry exe- 
cuted, and before final judgment, 
a ſci. fa, muſt iſſue, to ſhew cauſe 


why the damages aſleſſed ſhoulc | 


not be recovered _ 49 


$6. fa againſt an adminiſtrator af. 
ter interlocutory judgment, and 


. after inquiry ibid. 


In ejc ctment cannot ſue out execu- 


tion _ a year and day, with- 
out ci. 2 Salk, 600, | 


For uſeful . on this ſubject, vid 


9 2988 Cler, X. B. 205. 


453 V 


Ceir⸗ faciar againſt Bail. | 
By 1 terms of the recognizance 
the bail undertake to render at 
the end of the ſuit, or pay the 


condemnation-· money 496 


ibid 


492 


Plaintiff may enen, action, or 
Ai. f.. | Page 407 
But ca. Ja. in either caſe, muſt go 
againft the principal ibid. 
And into che county where the ve. 
nue is | rb. 
Fifteen days between the teſie and 
return ibid. 


If you proceed by aftion on the re- 


cognizance, the writ is to be 
ſerved Four days before the re- 

turn e 
A ca. ſa. returnable pending error, 
not good 5 bid. 

| How to bring the action 101d. 


| Where the venue is to be laid 498 
How to proceed by ci. fa. ibid. 
Into what county et. Ju is to 
iſſue 499 
How to iflve ſecond ei. fa. ibid, 
Need not be fift-en days between 
the zeffe and return of each ibid. 
| What is to be done before fecond 
fei. fa. iſſues. | 16:4, 

It lett for a return of ire fæci, muſt 
lie four davs in the office ; 10 fk 
alias, is left for a 3161 620 - 
Entry of recognizance of bail in 


- Gedt- - --. 1b. d. 
The like in caſe ibid. 
Sci. fa. upon recognizance in 
Gebe 1 8 802 
The like in caſe | ibid. 
Precipe for appearance TOP 
How plaintift is to ptrocezd 7bid, 
Declaration ibid, 
How to intitle declaration ibid, 


What bail may plead in their dif- 
charge, and what not 101d. 
Bail not liable to coſts in error, 


brovght by the principal 56 

Ca. ſa. againſt bail ia debt 107d. 
Thee like in caſe | ibid, 

To be figned and ſealed 507 

5 Tihatum ca: fa. 508 
| Fi fa. againſt bail in debt 3bid, 
The like in caſe | ibid, 


Each of the bail are liable to the _ 

penalty of the recognizance, if not 
more than the ſum recovered cog 
When Fee are ſtaid for a 


time 


I 


time certain, above a year, pro- 


ceedings may go on at the ex- 
piration of the time, without a 
term's notice Page 509 
Some notice muſt be given of ſuing 


out ci. fa. againſt the bail by the 


ſheriff, if /cire feci returned 510 


Within what time bail may render, | 


and run no hazard of the death of 
defendant 
When on an action upon the recog- 
e eee ibid. 
When upon n ſe. fa, ibid, 
If defendant is in cuſtody, bail may 
have a ha. corp, to bring him up 
to render ibid. 
If defendant is à bankrupt, and 
has certificate, how to exonerate 
bail G12 
| How to ſurrender in town ibid, 
If by attachment of privilege ibid 
Notice of ſurrender | ibid. 
Time of ſurrender to be entered by |. 
the filacer | Fr / - 
Staying proceedings againſt the bail 
pending error 5 1 
When writof error, a ſuperſedea: ib, 
Error no ſuperſedeas, but from the 
e to the clerk ofthe error: 


ibid. 


Ard if ca. Ja. be returnable at : 
time when the writ of error i: 
depending, cannot proceed againſt 
„ ii 151d. 
Proceedings againſt bail Raid, pend- 
ing error did. 
The like without giving yes 

101d. 


Pending error, action brovght or 
judgment, and after judgment 


thereon, execution executed, 
court weu!d not ſct it aſide, for 
delendant might have applied in 
time . 
Bail to an action on a judgment, 
jedgment againſt defendant, 


plaintiff brought debt on that 
judgment, and held defendant 


to bail. After ca. ſa. returned, 


aud beſore the return of the writ, | 


3710 


in an action againſt the bail on 
recognizance, court was moved 
to ſtay proceedings, pending er- 
ror, to reverſe the firſt judgment, 
the court ſtaid proceedings upon 
the bails giving judgment P. 514 
Error not brought in time, and bail 
ſued, the court will not ſtay pro- 
ceedings, unleſs they conſent to 
give judgment ibid. 
Pending a writ of error, cannot have 
an cent poſt ca, /a. ibid. 
If error abate by death of chief juſ- 
tice, execution may be had, with 
| leave of the court. 15d. 


Set-off. Vide Mutual Debt, 302 


Plea of non aſſumpſit, and notice of 
ſet- off for work and labour with 
horſes, work and labour gene- 
rally, money paid, lent, goods 
ſold and delivered, and on an ac- 
count ſtated 3 326 

The like on a judgment recovered 5 
in this court 328 

Plea of (et off for money lent, laid 
out, &c, - TI 


Sheriffs, how to compul 1 to bring 
in the Body. | 
Formerly was tardy in returning 
their writs 199 
Formerly uſed to return proceſswith- 
in eight days after the return 26. 
Sheriffs not executing proceſs, or not 
retufping them, or taking undue 
tees, r. o be puniſhed as the 
cale requireth _ ibid, 
Sheriffs not returning proceſs in fix 
days after ſervice, on a rule for 
that purgoſe, to pay the coſts oc- 
caſicned by the neglect 200 
Sheriffs of London and Miadleſex to 
return writs within four -days i. 
Country ſheriffs within fx days 201 
If plaintiff be diffaticked with the 
bail to ſheriff, he may have a 
rule to return the w Tits and after- 
wards to bring in the body 151d. 
How to proceed to obtain theſe 
rules ibid. 
Affidavit 


1 I x 


Affidavit to move the court for an 
attachment for not bringing into 
court the body 

Attachment 261d. 

How to proceed upon it 203 

Affidavit to move tor an attachment 
for not returaing the writ 221 

Ho to proceed againſt the late ſhe- 

riff upon his return of chi corpus 

205 

: Attachment ſet aſide, for ſerving the 

rule to bring in the body on the 
- preſent ſhe: if, inſtead of the late 
merifß ibid, 

The ſheriff, to ſave himſelf, may pu 
in bail, upon receiving the role 


ä 


to bring in the body, but ſuch | 


bail mi juſtify belore render 207 
The rules ought to keep pace with 
the defendant's time 206 
Attachment {ct ahde againſt the 
ſheriff, for ſerving the ule to 


bring in the body, b-fore the time 


vajerea fer N E vail above 
257 
"VE FAR 

No volunteer toluer liable to pro 
ceſs (unleſs for criminal matter) 
or the debt is 20l. | 
Plaintiff, upon notice given, may 
fle common bail, and proceed to 


judgment for any debt, and alto 


to an outlawry 128 


© ech! Jury. 


How to apply for a ſpecial jury 380 | 


No coſts to be allowed, unleſs the 
judge certiſy 
None to take more than one guinea 
(except where there is a view) 76, 
View how to proceed for one 382 


Statute of Limitations. 
The ſtatute never begins to run 
againſt a plaintiff who is a fo- 


Tigger, until he comes into this 


realm 566. 
A capias in this court without an 
original, is ſufficient to ſave the 
ſtatutie | 


Attachment of privilege, though re- 


Page 202 


126 


381 


turnable on a general return-day, 
held good to fave the ſtatute P. 566 
Entry of a Ns to ſave the ſtatute 
| 567 | 
An attachment of privilege is in 
nature of an original writ, and 
when replied to, it is ſufficient to 


ſhew che tete | F014. 
| Subpæna. | | 
Safer na ad te, ifi andum | 308 
the like in London ibid. 
——— flizes 261d. 


Witneſs muſt be ſerved perſonallß 
ſo as to ground au attachment, 
and reaſonable expences lender 
ed, if in the Fand | 399 

Notice to produce in lieu of a Jub- 
pana duces tecum Ii. 

Subpana duces tecum ibid, 

How to O tam a h cop. 4d if. 

candum | 


400 
Atdavit WT | 201d. f 
Ha cor p. ad tftificardum 401 
No: es relating to this writ thids 


Suggeſtion on Rec cord. 
welt; ono the declaration of the 
death of one of the plaintiffs, 
pariuant to the ſtatute 657 
The like aſter iſſue joined bid. 
The Ii 
defendants after verdict 


©, 


Sug 


ke 


658 


{Suggeſtion of the death of one of 


tne defendants in the jurata. 
in the record, when it ought 
to have been on the niſi privs re- 
cord, and before the jurata, it 13 
right t0 ſuogelt it on the roll, 
and held geo; the niſi prius te- 
cord 's only for the direction of 
the judge to try the iſſue, 658 


one defendant dies after iſſue join- 


ed, and before the day of 1 
prius; if ſuggeſtion of his death, 
and award of wenire facias be | 
entered on the roll after trial, it's 
loſhcient, for no continuances are 
eceſſary to be inſerted in the re- 


ibid. | 


cord of BI Prins. 659 
— | OUg 


of the death of one of the _ 


TN: S223 


Suggeſtion on the London court 1 
Conſcience Att. 


A creditor ſuing in another court. 


if debt does not amount to 403. 
mal pay coſts, and recover none 


Page 659 


Debts not exceeding 405. to be re. 


covered in the court of requeſts 
in Londen ibid. 
If he does ſue, and not recover 40s, | 


how the afiidavit is to be, to ground 


665 


a motion for i aggeſtion 
Who is within the act 1%. 
If judgment goes by default, no 
ſugpetiion . 
Colts to be allowed of che applica- 
ba - ibid. 
What mull appear by affidavit 76:4. 
Damages given by verdict under 

40s. defendant reſident in Mid 


dleſex, and liable to be ſammones | 
to the county court, leave give. 


to enter ſuggeſtion | 6610 


A ſet-off reducing the demand to 


4059. does not affect the juriſdic. 
tion x 
Put when payments are given in 
ie on the plea of ron a/- 
Sumpfit, and veidict under 4cs. « 
iuggeilion may be entred ibid. 


Su per ſedeas. | 
| Suporſiceas on rey erſal of outlaw ry 
| 3868 
Fes like hers bail is put in 
ter want of declaration 
= 623 
—for not procceding to tria 
and! jad z meat 623 
bor not xt charging i in execu- 


— 


tion. ibid. 
| —— on putting in good bail 
| | br; 
Surrender 512. 
Fender. 
The definition of the word 314 


1614. 


559] 


Muſt be made before the writ ſued 


out 


ibid. 


In pleading a tender i in debt, the 


defendant mul pray judgment of 
the damages, but in aſ/ump/it the 
damages are the principal, and he 
is to plead /emper paratus eſt, and 
pray judgment de ulterioribus 
amnis (wrong in margin) P. 314 
7 ender of ne how to be pleaded 
315 
When t to ay, touts | temps prift ibid. 
Every requiſite in the plea muſt be 
ſhewn to have been complied 
with, elſe the plea is bad 1d. 
Tender of ſtock, how to be pleaded 
7 A 
Within what time the plea ought to 
be pleaded ibi. 
After demurrer and amendment 
made of the declaration, may 
_ Flead a tender 316 
The court will'not permit the plea 
to be wichdrawn, and plead aon 
 afſumpſet 316 
Money tendered mul be paid into 
court, and how done before plea :6. 
Motion muſt be made to plead 2 
Aampſit tO all the counts, and a 
tender | bid. 


Freſh demand and refuſal 419 - 
if plaintiff takes iſſue on the plea of 
tender he mutt not take the mo- 
ney out of court, for thereby he 
is concluded „ e, 
But he may proceed on the general 
iſſue for further damages, and 
enter an gn ittal as to the ten- 
der bid. 
Tender may be wel by juſtices : 
within a month after notice given 
of an action ibid, 
3efore a jultice is allowed to pay 
money into court, it mult appear 
that he is ſued as a juſtice for 
{ome miibehaviour in his oficezb, 


| Defendant may, to an action of 


treſpeſs, plead a diſclaimer, and 
tender of amends 318 
Tender may be made under a diſ- 
treſs for rent, if irregular 14. 
Any money coined at the mint is a 
good tender ibid, 


17 N 9:2: © 


'To an avowry for Jamage dale | 
tender muſt be pleaded to have} 


been made before impounding 
Page 318 

In a plea i in bas of tender of rent in 

replevin, plaintiff may plead a 


tender and refuſal, without bring- 


ing the money into court ibid. 
But if diſtreſs is rightfully taken, 
plaintiF# cannot plead tender of 
rent and coſts ibid. 
A tender of a bank note, not good 
unleſs the tenderer offer to get 
change for it 319 

7 bl the money be not paid into court, 


plaintiff may fign judgment 151d. 


Detendant cannot plead non afſump- 
it to all the counts, and a tender 
CV ibid. 

But he may as to all the promiſes, 
except as to a certain ſum, par- 
cel, Oc. and as to that ſum a 
tender 3 . 

Plea of terfder 333 

Replication no tender 1 

If plaintiff goes for further damages,” 


the FePIFacion.; e zoid. | 
Terms. 

Wh ſo called p24 15 
Formed from the canonical cou- 
ſtitutions of the church ibid. 
When ſettled 116 
Day in bank 117 
Of eſſoigns _ ibid. 
8 Nie ae term and returns 118 
Hilary ibid. 
Eaſter ibid. 
Trinity 761d, 


Obſervations on the terms and ap- 
pearance days 119 


˖ 
| Obſervations on the ret urn of writs Snort notice iu town, favs days ibid, 
120 Countermand, tao days | in town 7h, 


Tee of Writs 
What writs muit have fifteen day: 


between the ze/72 and return 120 
What writs are excepted 121 


Capias mult have fifteen days 149 


Attachment of privilege, ditto 518 
 Tranfitory Aiens, Vide Actions, | 


Trial, Notice of 


In Londen and Middleſex, and de- 
fendant lives in Forty miles of 
London, eight days notice Page 362 

In the country, ten days ibid, 

If defendant arrefied in town, and 
reſided at Dunkirk, fourteen days 

„„ 

When fourteen days i is requiſite ibid. 

lf no proceedings for four terms, 

: a whole term' notice to be given 

6 

Unleſs delayed by injunction ik 

Notice of trial is neceſſary, though : 
put off wo a day certain by the 
court ibid. 

Muſt be given to the agent in town | 

ibid. 

Sunday, when reckoned a day 364 

If notice is given, and plaintiff does 
not proceed, he muſt give a new 


notice ibid, 


May continue the notice until the | 


next ſitting V 
Where plaintiff concludes ad patri- 
am, Gefendant bound to accept 
notice of trial on the back of the 
pleading ER ibid. 
Where the plaintiff concludes ad 
patriam, defenc ant obliged to ac- 
ce pt of notice of executing in- 
quixy, from the time notice of 
trial was given ibid, 
Notice of trial or inquiry given to 
defendant not good, if his attor- 


_ ney is known; alter, if he is not 
known 


| | ibid, 
Notice of trial in  Middleex 365 
The li KC ior London ibid, 
| Axe, ibid. 


in the country, Ax days ibid. 
Countermand of notice of trial 366 
May not be given to the country 


attorney ibid. 
Continuance of notice of trial 214. 


Continuance of a void notice, may 


operate as new notice ibid. 
8 Cannot 


in the ſame term Page 366 
Explanation of that rule ibid. 
Notice of continuance 367 


Of putting off the trial, and for wha: 
cauſe 
Requires notice, and afidavit of the 
ſetvice, a d alſo of the abſence o! 
the witneſs before motion rd. 
To be mace two days before the 
trial | 
A third perſon if he Knows of the 
ale of the goods, may make af- 
„ 70˙d. 


But it the matter does not come 


to defendant's knowledge time 
enough o move wo days betore, 


the court will g:ant the rule, it 
application is made as ſoon as he | 


does know ibid. 
Only to be put off till the next term | 
368 
Affidavits taken before a conſul fat. 
| feied to be read ibid | 
Notice of the mction ibid | 
Affidavit to put off the trial 2,4. 


If it appears that the witneſs went 


out of town or abroad, or bey ond 


ſea, after notice, court will ro: 
put off the trial 


How to draw up rule, &c. -- ibid 


_ Coſts for pot proceeding to trial 25 | 
Cannot have coſts and judgment, as 


in the caſe of a nonſuit too, anc 


the reaſon | >: 3000 7 
How to proceed if neceſſary 37 
Affidavit to move | ibid 


Affidavit of demand and refuſal fo: 
not going to trial, Fare to the 
rule | 
Attach ment 

Trial at Bar, 


Cannot = moved 107 aal iſſue 


joined 37 
What ought to be led in the af. 

fidavit ibid. 
What in ejedment 378 


How to obtain rule for trial at bar 26. 
Though trial is appointed, yet plain 
tiff may countermand 


7 


379 


1614 


ibid. | 


369 


271] 
ibid 


r 
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Cannot continue a ſecond time, Rule relatingto trials at bar Page 379 


Attorney for the plaintiff}, ſhall be- 
fore eſſoign day of the term, give 
notice to the chief prothonotary 

or ſecondary, of the day it is ap- 


pointed | ibid. 
And in caſe of neglect, ſuch cauſe 
ſhall not be tried 380 


Copies of the iifues to be tried at 
bar, to be delivered to the judges 
before the time appointed for 
trials ot ſuch cauſes 380 

ne court will grant a new trial 
aftec trial at bar, upon proper 
caule | ibid. 

New Trial | 

Vioſt be moved for, before or on 
the appearance day of the retura 
of the ha, corp. Jurate anicls the 
foundation of the motion is (ome 
new matter diſcovered fince 415 

Though the ſtrength of evidence 
u as againſt the vercict, new trial 
winked | ibid, 

[he court will not grant a new trial, 
where there has been a ve.dit on 
the honeſt fide 410 

New tria! granted after a nonſui; 76, 

New. trial not granted, becauſe 

counſel thought it prudent not 

to call evidence which they had 
in their briefs ibid, 

Verdicts may be ſet aſide for ex- 

ceſſive damages, but not for 

imallneſs; and where the da- 
mages are not unreaiouable, court 

will not grant a new trial 417 

Zeldom granted but upon payment 
of coits | ibid. 

low to proceed to obtain a new 


43: ara}: | z61d, 
How if the ard ſet ahde ibid. 
. Treſpaſs 21; | 
Trever 20. 
Fenditiont exponas 47 4. 
Venire facias, 
Pentiri facias 391 
ihe lilac wnere one p. leads, and the 
| | other 


I M D A 4 
other lets judgment go by default 


Page 392 
When to be teſted and return 394 
How if after term ibid. 
How if for the aſſizes ibid 


If the ſheriff is a party, the venire 
muſt be awarded to the coroner 


360 
N. B. He returns the two writs. 
Continuance of the venire 422 


county _ ibid. 
Perſonal actions not ibid. 


Whea the action is founded on two 


things in different counties, how 
to be laid 271 


If an aſſault happened abroad, may 


lay venue in London ibid. 


Actions on penal ſtatutes mult be laid 


in their proper county = 272 
So againſt officers or juſtices 767d, 


| Nuiſance, and debt for rent, again 


the aſſig nee are local ibid. 


Wen plaintiff may lay vοααα, where | 

he pleaſes 273 
Cauſe of action ariſing in two coun: | 

ties, the venue ſhall not be laid in 


3 | Te 1b 


| Of changing the venue in trankitor\ 


actions „ 


Court will not change the wenue i: 


any of the four northern circuits, 
Previous tothe ſpring circuit 1624. 
In what caſes the venue cannot br 
changed 274 


9 * cauſe of action ariſing ir 


Wales, and the venue in London, 


it may be changed into the next! 


Engliſh county bid. 


Cannot be changed into a county 


palatine, but may be to Chefter 76. 
In What caſes it may be changed 
from a county at large, into a ciiy 


2 


the venue ſhould be in Northams 
berland Page 275 


Venue canyot be changed on an ac- 


tion on promiſſory note ibid. 
An attorvey has no privilege to 

change the venue if in Middleſex, 

though he may keep it there, if 


plaintiff 1. 
If a ſerjeant or attorney ſue by ca- 
pias, the venue maybe changed 276 


If an attorney is plaintiff, venue can- 
The derivation of the word 270 

General rule of law reſpecting the 
venue ibid. 
Real actions to be laid i in che prope: 


not be changed ibid. 
Within what time venue may be 
changed 15 ibid. 


| Cannot move until appearance 244. 


Venue maybe changed before plea 256. 
Summons and oder no bar 277 


Unleſs the order be to rejoin gratis, 


and taking {hoit notice of trial 26. 
If plea be put in, the venue nay be 
__ changedon withdrawing the plea, 


and DJ: eading e nous A1 bid. 
May move to change the venue the 
laſt day of term 5 ibid, 


How to move to change the venue 26, 
Affidavit | 275 
Upon plaintiff s undertaking to give 
ſome matter in ifue ariſing in the 
county wherein the action is laid, 
the rule to chan noe the venue will 


be diſcl arged | . ibid, 
How to chan, 0 the venue in vaca- 
tion | „ 


Formerly it was required to pive 
evidence 1n the county wherein 
the venue Was retained, or be non- 
ſuited ; but ſince, the plaintiff _ 
is bound togtveſomeevidence 279 

if after rule to change te Venue, he 
plaintiff undertzkes to bring it 
back, muit give evidence of ſome 
matter in chat county ibid, 


Verdi, ſee e Poltca, 7le 


 Vieav. 


View may be granted in any ation 
where neceſſury 382 


Six of the jurors or more ſhall have 
and conte — 7 


If cauſe of action ariſes i in Berwick 


a view ibid. 


The conſtruction of the at bid. 
The 


I N D 8:7 


Rule for a view 


Page 383 

Affidavit | 384 | 
In what actions views are re- 
quiſite | ibid, 
How to obtain a view 385 


Wales. | 

No arreſt to be made in Vales, un- 
leſs the debt amounts to 20. 1 23 
If it's a Velſb iſſue, to be tried in 
the next Engliſb county, how to 
award the venue 


, arrant of Attorney, 


| How to be taken of priſoners 444 | 


No attorney ſhall enter any judg- 


ment gotten from any defendant,| 


360] 


being under arreſt, unleſs given 


in the preſence of an attorney for 
—__ 
Warrant of attorney ſhall be read 56, 
If defendant an attorney himſelf, 
no attorney need be preſent 445 
Preſence of attorney of K. B. ſuſi- 
_ cient | ibid, 


If a warrant of attorney be above The form of interrogatories on be- 


a year old, and under ten years, 


a treaſury rule ſufficient to enter 
| i 


it up 
How if under twenty ibid. 
Leave given after a year, to enter 
judgment on affidavit of defend-| 


ant's being alive in Jamaica four 


months before 446 
Plaintiff a lunatic, afilavit of the 


_ perſon who received the intereſt | 


upon bond, ſufficient tbid. 


ibid. 


Motion to enter up judgment, the 


warrantnot expreſſing any term ib. 


Defendant died before judgment 


entered, but after the firſt day of 
the term, held good 17% 


Warrant to enter jodgment at the 


ſuit of two, motion to enter up 
judgment at the ſuit of the fur- 
vivor granted ibid. 
Leave given ats an executor, the| 
' words in the warrant extended 
to heirs, executors, Se. 447 


b 


— 


Leave given in Michaelmas term, 


to enter on affidavit ſworn 18th 
September in Ireland Page 447 


How to enter, if given to a en- 


ſole, who afterwards marries 16. 


In N how to TT. to enter it 


ibid. 

Affidavit ibid. 
In vacation 448 
Warrants of attorney 449 


Declaration and judgment of mil 

dicit on warrant. ibid. 
Judgment by non ſum informatus 450 
Affidavit to enter judgment, upon 
bond and warrant of attorney 451 
Judgment thereon | 


Witneſſes. 


How to apply to examine witneſſes 


on interrogatories in term 
How in vacation 5 
How if the cauſe of action ariſes in 

India 


402 


be taken to the judge's clerk for 
examination ibid. 


half of che plaintiff 
The like for deferdant 
If the witneſs does not go after being 

examined, and before the trial, 

hall not be read . ibid. 
Aﬀedavit to ground the motion 76. 


404 


rita. 
Obſervations oh the returns of writs 
120 
| Non-iuridical days ibid, 


11th Newenber is not any return 16. 
What writs are to be returnable on 
a day certein 


and return 


So attachments of priviiege ibid, 


Writs of ven. fac. ha, corp. juràt. 


fi. fa. or ca. /a. need not have 
fifteen days (except a ca Ja. to 


rev" an nk hd or make bai! 


__ 


452 


403 


. 
After rule made, the witreſſes to 


1 ibid. 
All writs iſſued out by original, to 


have fifteen days between the 1% 
l 


o 
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